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FOREWORD 


This  work  is  intended  to  cover  a  field,  and  in  a  manner,  not 
covetred  by  any  other  book. 

The  general  principles  and  sources  of  title  to  real  property 
and  the  relative  rights  of  individuals  and  corporationsi  therein 
have  been  considered  and  practically  applied. 

The  fundamental  principles  of  title  and  rules  of  property 
constituting  the  foundation  upon  which  the  law  of  real  propert;^ 
is  built,  as  found  in  the  opinions  of  the  courts,  have  been  analyzed 
and  discussed.* 

The  fact  has  not  been  overlooked  that  a  decision  may  be  con- 
trary to  principle  and  likely  to  be  overruled  even  by  the  same 
court,  unless  it  has  been  so  frequently  followed  asi  to  become  a 
rule  of  property. 

Particular  attention  has  been  given  to  the  law  and  practice 
governing  the  acquisition  of  title  from  and  by  the  State  and  the 
procedure  relative  to  securing  compensiation  from  the  State.  This 
has  become  necessary  for  the  following  reasons: 

1.  The  State  of  New  York,  since  its'  organization  in  1777, 
has  been  and  is  still  granting  lands  not  granted  by  colonial 
patents,  the  title  to  which  was  acquired  by  the  People. 

2.  In  more  recent  years  the  State  has  reacquired  title  to 
thousands  of  parcels  of  land  in  connection  with  the  great 

*  A  case  in  point  is  Towle  v.  Kemsen  (70  N.  Y.  303).    Here  may  be  found: 

(a)  Application  of  the  doctrine  of  res  ad  judicata  (p.  307)  and  of  stare 
decisis   (p.  308). 

(b)  Distinction  between  conditions  precedent  amd  subsequent,  as  well  as 
rules  pertaining  thereto   (p.  309). 

(c)  Definitions  and  illustrations  of  conditional  limitations   (p.  312). 

(d)  Conclusion  that  a  pre-emptive  right  is  an  equitable  claim  to  acquire 
title,  not  enforcible   (p.  316). 

(e)  What  constitutes  adverse  possession    (p.  316). 

(f)  Grants  void  for  champerty   (p.  318). 

(g)  Distinction  between  conveyavices  and  mortgages  (p.  318). 


iv  ,  FOEEWOKD 

public  projects  whicli  it  has  undertaken  and  is  now  carrying 
on,  in  particular,  the  construction  of  the  Barge  Canals  and 
terminals.  The  State  has  also  reacquired  title  to  many  par- 
cels of  land  as  a  result  of  tax  sales,  escheat  and  foreclosTire 
of  mortgages.  The  State  is  now  reacquiring  title,  by  appro- 
priation or  purchasie,  to  thouSiands  of  acres  of  land  in  at 
least  twelve  different  counties  for  State  Park  purposes. 

3.  Some  of  the  land  so  acquired  is  again  being  granted 
or  conveyed  to  individuals  and  corporations. 

4.  Under  recent  legislation  the  State  is  reasserting  title 
to  a  large  number  of  parcels  of  land  under  navigable  waters, 
in  particular,  in  the  Greater  City  of  New  York. 

5.  In  addition,  the  State  has  developed  waterways  and 
impounded  waters  for  storage  and  navigation  purposes  and 
the  quesftion  of  resmltant  water  rights^  is  becoming  of  increas- 
ing importance. 

6.  The  rights  of  public  service  corporations  upon  State 
'  owned  lande,  as  well  as  the  varying  kinds  of  rights-,  demands 
I         greater  attention  as  the  activities  of  the  State  increase. 

Special  oonsidenation  has  been  given  to  lands  under  navigable 
waters,  unoccupied  lands,  canal  lands,  waters,  tax  titles,  searching 
and  examination  of  titles  and  procedure  in  the  Court  of  Claims. 

"  Principles  and  Sources  of  Title  to  Real  Property "  is  the 
result  of  an  experience  of  several'  years  as  Deputy  in  charge  of 
the  Title  Bureau  in  the  office  of  the  Attorney  General  of  the 
State  of  ISTew  York.  However,  any  expression  of  opinion  is  not 
to  be  considered  as  official  but  as  the  personal  views  of  the  author. 
It  is  submitted  with  the  hope  that  it  will  be  found  to  be  of  use 
and  value  to  all  municipal  and  public  service  corporations  and 
to  all  lawyers  having  title  or  real  property  questions  —  not  only 
as  between  the  State  and  the  individual  but  as  between  individuals. 

Albany,  E".  Y.,  October  1,  1921. 

ANSON  GETMAN. 
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AUTHOR'S  NOTE 


In  the  year  1877,  tbe  "  Code  of  Procediure  "  was  superseded 
by  the  "  Code  of  Civil  Procediire,"  eommoinly  referred  to  as-  the 
"  Code."  Now,  after  nearly  half  a  century  and  on  this  first  day 
of  October,  1921,  the  latter  has  been  superseded  and  sections 
thereof  have  been  distributed  and  may  be  found  largely  in  the 
following : 

Civil  Practice  Act. 
Surrogate  Court  Act. 
Court  of  Claims  Act. 
Real  Property  Law. 
Public  Lands  Law. 
Condemnation  Law. 
Rules  of  Civil  Practice. 

These  "  Code  "  sections  have  been  referred  to,  considered  and 
construed  by  the  Courts  and  every  lawyer  reading  these  decisions 
will  be  obliged  to  refer  to  the  "  Code "  as  in  the  past,  and  to 
ascertain  where  such  sections  may  now  be  found  and  in  what 
respect  they  have  been  modified,  changed  or  amended.  For  that 
reason,  the  original  "  Code  "  sections  have  been  used  and  the 
following  "  Distribution  Table  "  has  been  prepared. 
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PRINCIPLES  OF  TITLE 

TO 

LANDS   AND    WATERS. 


PART  ONE. 

Original  and  Present  Holdings  —  Generally. 

Chap.       I.  When  State  Goyernment  waa  Organized. 

II.  Forfeiture. 

III.  X/egislative  Grants. 

IV.  Commissioners  of  the  Land  Office. 
V.  Present  Holdings. 

VI.    State  Law. 
VII.    Public  Records. 


CHAPTER    I, 
When  State  Government  Was  Organized. 
Decisions  of  General  Importance. 

A.  Lands  in  Western  New  York. 

B.  Hudson,  Mohawk  and  Other  Kivers. 

Organization  of  State  Goveenment. 

The  origin  of  the  State  Government  of  the  State  of  'New  York 
was  the  20th  day  of  April,  1777.^  This  was  twelve  years  before 
the  Constitution  of  the  United  States  went  into  operation  on  the 
first  Wednesday  of  March,  1789. 

1.     Jaekson  v.  White,  20  Johns.  313. 


2  OEIGINAL  AND  PEESEWT  HOLDmGS 

The  People  of  this  State,  in'  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State.^ 

'No  purchase  or  contract  for  the  sale  of  lands  in  this  State,  made 
with  the  Indians  since  the  14th  day  of  Octoher,  1115,  shall  he 
valid  unless  made  under  the  authority  and  with  the  consent  of 
the  Legislature.' 

All  grants  of  land  within  this  State  made  by  the  King  of  Great 
Britain,  or  persons  acting  under  his  authority,  after  the  14th  day 
of  October,  1775,  shall  be  null  and  void;  grants  of  land  within  the 
State  made  by  the  authority  of  the  said  King,  or  his  predecessors, 
before  that  day  are  generally  valid.* 

Section  4  of  the  Public  Lands  Law  provides  that  the  title  to 
all  lands  which  belonged  to  the  crown  of  Great  Britain  on  the  9th 
day  of  July,  1776,  vested  in  the  People  of  this  State  on  that  day. 

It  is  not  the  purpose  of  this  work  to  specify  the  tracts  and  par- 
eels  of  land  to  which  the  People  of  this  State,  on  the  9th  day  of 
July,  1776,  acquired  title.  It  is  sufficient  to  assert  that  many 
large  tracts  of  land  in  all  parts  of  the  State  had  not  then  been 
granted,  and  that  the  People  of  this  State  acquired  title  thereto. 
A  big  part  of  the  State  had  not  been  granted  under  colonial  pat- 
ents. Conflicting  claims  were  made  to  the  western  part  of  the 
State  now  located  in  about  twelve  counties. 

The  question  has  frequently  arisen  as  to  whether  the  People  of 
the  State  of  New  York  took  title  to  a  particular  tract  or  parcel 
of  land  or  whether  same  had  been  previously  granted.  This  is 
especially  true  as  to  lands  under  navigable  waters.  The  descrip- 
tions in  early  patents  are  often  difficult  to  interpret  and  it  is  not 
always  possible  to  determine  with  certainty  that  it  was  intended 
to  exclude  or  include  lands  under  water.  The  title  in  the  People 
of  the  State  here  mentioned  is  the  sovereign  title  as  distinguished 
from  the  governmental  control  through  the  Legislature,  for  the 
use  of  the  public. 

2.  Art.  I,  §  10,  State  Constitution. 

3.  Art.  I,  §  15,  State  Constitution. 

4.  Art.  I,  §  17,  State  Constitution. 


WHEN  STATE  GOVEKNMENT  WAS  OEGANIZED'    3 
Decisions  of  General  Importance. 

A.     Lands  in  Westeen  New  Yoek. 

An  opinion  which  reviewed  many  of  the  holdings  of  the  courts 
to  the  year  1883  was  written  in  that  year  by  Chief  Judge  Kuger, 
of  the  Court  of  Appeals,  in  Smith  v.  City  of  Eochester,  92  N.  Y. 
463.  It  appears  that  at  some  time  prior  to  1786  a  dispute  arose 
between  the  States  of  Massachusetts  and  ISTew  York  as  to  the  own- 
ership of  a  large  tract  of  land  in  the  western  part  of  the  State  of 
New  York  in  which  Hemlock  Lake  is  located.  The  differences 
were  finally  adjusted  by  a  treaty  by  which  the  State  of  New  York 
ceded  to  the  Commonwealth  of  Massachusetts  the  title  to  the  lands 
involved,  but  excepted  certain  specified  governmental  and  also 
sovereign  rights.  Thereafter,  the  Commonwealth  granted  these 
lands  to  individuals.  The  respective  rights  of  the  grantees  from 
the  Commonwealth  of  Massachusetts  and  the  State  of  New  York 
were  considered  by  Judge  Ruger,  after  an  exhaustive  presentation 
of  the  conflicting  contentions.  The  opinion  is  especially  enlight- 
ening and  discusses  the  dual  rights  or  interests  of  the  State  —  one 
governmental;  the  other  proprietary.  It  was  decided  that  certain 
lands  are  held,  controlled  and  regulated  by  the  State  government  as 
a  mere  trustee  for  the  use  of  the  public,  such  as  public  highways 
and  navigable  rivers;  that  as  to  other  lands  the  domain  of  the 
State  is  the  same  and  the  State  has  the  same  absolute  property 
right  as  an  individual.  Although  an  individual  may  own  the  soil 
beneath  the  water,  the  State  government  has  the  right  to  regulate 
and  control  the  waters  of  the  navigable  lakes  or  streams  for  the 
benefit  of  the  public,  regardless  of  this  individual  ownership  of  the 
soil  beneath  the  water. 

The  question  as  to  the  relative  rights  of  the  States  of  Massachu- 
setts and  New  York  as  affecting  the  claims  of  individuals  to  lands 
in  the  western  part  of  the  State,  hasi  been  and  still  is  a  live  one, 
especially  with  respect  to  lands  under  navigable  waters.  It 
recently  arose  in  Monroe  County  when  the  City  of  Roehesiter  sought 
to  take  lands  formerly  under  the  waters  of  Lake  Ontario  for  city 
park  purposes.     It  was  contended  by  the  city  that  Massachusetts 


4  ORIGINAL  AND  PRESENT  HOLDINGS 

owned  these  lands.  On  the  contrary  it  was  claimed  that  title 
never  passed  to  Massachusetts.  The  following  decisions  bear  upon 
the  respective  contentions : 

Massachusetts  granted  some  of  these  lands  to  Phelps  and  Gor- 
ham.  In  the  early  case  of  Starr  v.  Child  (5  Denio,  599,  615),  the 
statement  was  made  in  a  dissenting  opinion  that  under  this  grant, 
Phelps  and  Gorham  took  title  to  the  bed  of  the  Genesee  River. 

The  ownership  of  so  much  of  the  bed  of  Seneca  Lake  as  is  within 
the  area  granted  by  the  State  of  New  York  to  the  State  of  Massa- 
chusetts, was  involved  in  Qity  of  Geneva  v.  Henson  (121  A.  D. 
893,  reversed  195  N.  Y.  447). 

The  referee  found  that  under  the  treaty  between  New  York 
and  Massachusetts,  New  York  conveyed  to  Massachusetts  lands 
under  Seneca  Lake  from  the  western  shore  of  the  lake  eastwardly 
to  the  so-called  pre-emption  line. 

The  Appellate  Division  affirmed ;  the  Court  of  Appeals  reversed 
and  remitted  the  matter  to  the  Supreme  Court  for  further  pro- 
ceedings, stating  it  did  not  feel  compelled  or  even  permitted  to 
consider  the  question. 

The  case  is  reported  again  in  140  A.  D.  49 ;  124  N.  Y.  Supp. 
588.     To  quote  from  the  opinion: 

"  It  is  the  claim  of  the  appellant  that  the  waters  of  Seneca 
lake,  west  of  the  boundary  line  referred  to,  passed  by  indefeas- 
ible title  to  the  State  of  Massachusetts.  As  already  indi- 
cated, Seneca  lake  was  a  navigable  body  of  water  and  it  has 
been  used  from  the  time  of  this  treaty  and  before  until  the 
present  time  by  such  boats,  ships  and  craft  as  have  plied  the 
waters  of  the  larger  fresh  water  lakes  in  this  State  and  the 
nation.  We,  therefore,  start  with  the  established  fact  that 
the  lake  has  always  been  actually  navigable,  and  in  the  con- 
struction of  this  grant  to  the  State  of  Massachusetts  it  is 
important  to  keep  this  fact  in  mind.  In  a  navigable  body 
of  water  it  is  very  difficult  to  distinguish  the  sovereignty  or 
governmental  control  of  the  State  from  ownership  in  the  land 
covered  by  the  water.  The  manifest  idea  which  always 
occurs  in  the  consideration  of  a  navigable  body  of  water  is 
that  its  primary  purpose  and  its  great  value  pertain  to  it 
because  of  its  navigability.     It  is  hardly  credible,  therefore, 
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that  the  State  will  part  title  with  the  bed  of  a  navigable  body 
of  water  where  it  retains  sovereignty  over  it,  unless  the 
language  most  explicitly  indicates  that  such  was  the  purpose. 

"Again,  the  sovereign  grantor  in  conveying  a  body  of  water 
of  this  character  would  hardly  be  expected  to  retain  the  fee 
of  the  land  under  the  water  when  it  parts  with  its  sovereignty 
and  control  over  the  waters  which  compose  the  lake.  Con- 
sequently it  has  become  a  principle  in  construing  a  grant  of 
this  kind  that  before  it  will  be  made  effective  to  transfer  the 
title  by  one  State  to  another  of  a  body  of  water  which  is 
indisputably  navigable  it  requires  express  language  in  the 
grant  to  make  it  effective.    *    *    * 

"  It  will  be  noted  that  the  easterly  boundary  of  the  territory 
ceded  and  conveyed  to  the  State  of  Massachusetts  extended  far 
into  the  waters  of  Lake  Ontario,  and  the  northerly  line  was  in 
this  lake. 

"Again,  it  does  not  seem  possible  that  the  State  of  New 
York,  still  retaining  its  sovereignty  over  this  great  lake,  would 
absolutely  convey  to  the  State  of  Massachusetts  the  land  upon 
which  the  waters  of  the  lake  rest.  It  was  a  general  principle 
of  the  common  law  that  the  State  owned  the  bed  of  all  waters 
actually  navigable  which  are  within  its  boundaries,  unless 
expressly  conveyed.     *     *     * 

"  In  construing  the  effect  of  a  grajit  of  this  kind  it  is  impor- 
tant to  note  the  authority  exercised  by  the  contracting  sovereign 
power  over  its  navigable  waters.  The  colony  of  Massachu- 
setts early  in  its  history  *  *  *  asserted  its  sovereign 
power  and  title  over  all  rivers  within  its  domains  so  far  as 
the  sea  ebbs  and  flows,  and  that  was  the  test  of  navigability 
in  that  colony  as  applied  to  running  water.  And  the  title 
to  all  beds  of  lakes  and  ponds  with  an  area  of  more  than  ten 
acres  was  also  vested  .in  the  State,  and  this  early  statute  has 
been  inflexibly  adhered  to  by  the  courts  of  that  Common- 
wealth." 

Reference  is  also  made  to  the  many  acts  passed  by  the  Legisla- 
ture relative  to  the  lands  in  question  and  to  the  use  of  the  lands 
by  the  State  for  canal  purposes.  It  was  pointed  out  that  for 
nearly  a  century  the  State  of  New  York  has  constantly  assumed 
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acts  of  ownership;  tliat  there  has  been  no  claim  of  title  by  the 
successors  of  the  Massachusetts  ownership. 

Another  appeal  was  taken  to  the  Court  of  Appeals  (202  N.  Y. 
545),  which  affirmed  the  Appellate  Division,  but  stated: 

"  We  do  not  deem  it  necessary  to  now  construe  the  treaty 
of  Hartford  and  determine  the  question  as  to  whether  or  not 
the  lands  under  the  waters  of  Seneca  lake  passed  to  the  State 
of  Massachusetts." 

The  ownership  of  the  bed  of  Lake  Ontario  was  also  involved 
in  People  ex  rel.  Bumham  v.  Jones  (112  N.  Y.  597). 

B.     Hudson,  Mohawk  and  Other  Rivees. 

The  early  decisions  which  have  been  reviewed  by  the  courts  in 
recent  years,  held  that  the  Hudson  and  Mohawk  Eivers  were  pub- 
lic navigable  streams;  that  title  to  the  bed  thereof  had  not  been 
granted  and  was  in  the  People  of  the  State.  Without  a  detailed 
discussion  of  the  earliest  decisions,  reference  is  made  to  an  elab- 
orate and  scholarly  consideration  of  the  subject  reported  in  33 
New  York,  at  page  461,  People  v.  Canal  Appraisers.  The  issues 
before  the  court  involved  land  and  water  rights  near  the  present 
city  of  Little  Falls,  Herkimer  County,  but  the  opinion  was  far 
reaching  in  its  effect.  Here  may  be  found  a  review  not  only  of 
the  decisions  of  the  courts  of  this  State  to  the  year  1865,  but  of 
many  other  States.  Reference  is  made  to  the  Genesee,  Saranac, 
Solomon,  Susquehanna,  Delaware  and  other  rivers  and  streams 
and  to  decisions  affecting  the  title  thereto. 

When  the  course  of  the  Mohawk  River  within  the  city  of  Utica 
was  changed  prior  to  1907,  land  formerly  under  the  waters  thereof 
was  made  dry  and  became  useful  and  valuable.  An  individual 
claimed  title  thereto  under  a  patent  granted  by  King  George  the 
Second  in  1734.  This  resulted  in  an  action  to  which  the  State 
was  not  a  party,  but  the  opinion  of  the  Court  of  Appeals"  is  of 
importance  as  construing  the  grant  in  question  and  determining 
the  title  which  passed  thereby.  It  was  held  that  title  to  the  bed 
of  the  Mohawk  River  at  that  point  pa^ed  under  the  patent  con- 

6.    Williams  v.  City  of  Utica,  217  N.  Y.  163. 
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strued,  and  vested  in  the  patentee  subject  to  public  rights  and  uses, 
such  as  the  right  of  the  public  to  navigate  the  river.  The  land 
covered  by  the  waters  of  the  river  was  included  in  the  description 
in  the  patent. 

Prior  to  the  decision  in  the  Williams  case,  it  had  frequently 
been  held  by  the  courts  that  the  title  to  the  bed  of  the  Mohawk 
Eiver  generally  remained  in  the  People.  These  concluaionis  were 
the  result  of  two  theories.  One  theory  was  that  the  Dutch  Govern- 
ment in  making  grants  excepted  title  to  the  bed  of  the  Mohawk 
Eiver  and  that  titlfe  to  the  bed  of  the  Mohawk  Eiver  passed  to  Great 
Britain  and  later  to  the  State  of  New  York.  The  other  theory 
followed  the  rule  of  the  English  common  law;  under  it  where  a 
river  was  actually  navigable  it  was  subservient  to  the  use  of  the 
public;  a  conveyance  bounded  by  such  navigable  river  would  not 
include  any  part  of  the  river  or  the  lands  under  the  same,  as  dis- 
tinguished from  the  rule  applicable  to  non-navigable  streams. 

The  court  in  the  Williams  case  followed  neither  of  these  theories 
and  held  that  the  sovereign  might  convey  the  title  to  the  bed  of  a 
navigable  stream,  subject  to  public  rights  and  uses.  In  doing  this 
the  court  construed  the  wording  of  the  description  contained  in  the 
patent  involved.  It  held  that  the  description  covered  a  large  tract 
of  land  and  all  of  the  land  within  the  boundaries  thereof;  that 
incidentally  this  land  was  crossed  by  the  Mohawk  Eiver ;  that  there 
was  no  intention  to  exclude  the  lands  under  the  river  and  convey 
only  the  lands  lying  on  either  side  thereof. 

In  Haselo  against  the  State  of  New  York,"  the  patent  under 
consideration  was  made  in  1684.  The  State  contended  that  the 
description  did  not  include  certain  lands  near  the  city  of  Schenec- 
tady, including  the  bed  of  the  Mohawk  Eiver  and  the  islands  therein 
for  a  distance  of  several  miles.  The  court  construed  the  patent 
as  including  the  Mohawk  Eiver  and  that  the  State  of  New  York 
had  no  title  to  the  lands  thereunder  within  the  limits  of  the 
description  contained  in  the  patent.  This  decision  is  of  impor- 
tance as  bearing  on  the  ownership  of  many  islandsi  near  the  city  of 
Schenectady. 

In  Danes  against  the  State  of  New  York,''  the  court  construed 

6.  197  A.  D.  804;  175  N.  T.  Supp.  850. 

7.  219  N.  T.  &7. 
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a  grant  or  patent  from  Queen  Ann  in  1708.  Title  to  certain  lands 
under  the  bed  of  the  Mohawk  Eiver,  near  the  city  of  Schenectady 
was  involved.  These  lands  are  not  far  distant  from  those  affected 
by  the  decision  in  the  Haselo  case.  The  lands  involved  in  the 
Williams  and  Haselo  cases  were  located  on  both  sides  of  the 
Mohawk  Eiver.  The  lands  involved  in  the  Dianes  case  were  located 
on  one  side  of  the  Mohawk  Eiver  and  the  particular  question  before 
the  court  was  whether  the  title  of  the  claimant,  the  upland  owner, 
extended  to  the  center  of  the  Mohawk  Eiver.  The  court  held  that 
it  did  not;  that  the  claimant  did  not  own  the  bed  of  the  Mohawk 
Eiver  in  front  of  his  adjacent  upland;  that  title  was  in  the  State 
of  New  York. 

West  Virginia  Pulp  and  Paper  Co.  v.  Duncan  W.  Peck,  Super- 
intendent of  Public  Works  of  the  State  of  New  York,'  construed 
patents  containing  descriptions  in  many  respects  similar  to  that 
referred  to  in  the  Haselo  case.  The  descriptions  found  in  grants 
made  in  1684,  1698  'and  1708  are  held  to  exclude  the  bed  of  the 
Hudson  Eiver  at  Mechanicville,  Saratoga  County.  Eeference  is 
made  to  an  earlier  opinion  in  the  same  action,"  in  which  appears 
the  statement  that  no  case  has  been  found  which  determines  that 
the  title  to  the  bed  of  the  Hudson  Eiver  north  of  itsi  junction  with 
the  Mohawk  Eiver,  is  in  the  ripariaai  owners.  Title  is  held  to  be 
in  the  State.  The  Appellate  Division,  Third  Department,  affirmed 
unanimously.^" 

The  title  to  the  land'  under  a  portion  of  Wood  Creek  in  Wash- 
ington County  was  involved  in  Champlain  Stone  &  Sand  C'o.  v. 
State,"  and  it  was  held  that  Wood  Creek  is  a  public  highway ;  that 
in  and  by  the  "Artillery  Patent "  of  1764  the  fee  to  the  bed  of 
Wood  Creek  was  excepted  and  thereafter  vested  in  the  State  of 
New  York.  The  title  to  the  bed  of  Wood  Creek  as  it  crossed  lands 
embraced  in  another  patent  granted  in  1765  was  before  the  court 
in  Johnson  v.  State.^^  It  was  held  that  upon  the  formation  of  our 
State  government,  title  vested  in  the  State  and  that  the  stream  was 

8.  104  Misc.  172;  171  N.  Y.  Supp.  1065;  af.  1S9  A.  D.  386;  178  N.  Y. 
Supp.  6'63. 

9.  82  Misc.  72 ;   143  N.  Y.  Supp.  720. 

10.  189  A.  D.  286;  17«  N.  Y.  Supp.  6©3. 

11.  142  A.  D.  94;  127  N.  Y.  Supp.  131;  af.  205  N.  Y.  539. 

12.  151  A.  D.  mi;   135  N.  Y.  Supp.  496. 
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a  commoii  highway  for  the  benefit  of  the  public.  The  title  to  the 
bed  of  this  creek  was  again  considered  in  Whitehall  Oo.  v.  Atlantic 
Co./°  and  the  same  conclusion  reached. 

Erom  the  foregoing  decisions  and  the  authorities  therein  cited, 
some  conclusions  may  be  reached  as  follows : 

1.  That  if  a  Colonial  patent  by  its  terms  specifically 
described  and  included  lands  under  the  Mohawk  or  Hudson 
Rivers,  title  to  same  passed  to  the  patentee. 

2.  That  if  the  language  of  the  patent  is  indefinite  and 
uncertain  and  may  include  or  exclude  these  rivers,  a  decision 
by  the  courts  may  be  necessary  for  the  purpose  of  construing 
same. 

3.  That  even  though  the  title  passed  to  an  individual  un- 
der a  Colonial  patent  and  even  though  the  State  has  no  title  to 
lajids  under  the  Mohawk  or  Hudson  Eivers  at  a  particular 
point,  the  State  has  a  governmental  function  as  trustee  for 
the  public,  and  may  improve  navigation,  and  the  public  may 
navigate  these  rivers. 

4.  That  a  Colonial  patent  of  lands  on  one  side  of  the 
Mohawk  or  Hudson  Rivers  will  not  carry  title  to  the  center 
thereof  unless  specifically  included.  This  is  the  converse  of 
the  rule  as  applied  to  other  rivers  as  well  as  lakes. 

5.  That  even  though  the  adjacent  upland  owner  on  one 
side  of  one  of  these  rivers  may  not  own  the  lands  beneath  same, 
title  to  such  lands  is  not  of  necessity  in  the  State  of  'Sew 
York,  but  might  have  passed  under  some  other  Colonial  grant, 
specifically  including  same. 

6.  "Title  to  land  under  a  navigable  river  is  not  the  same 
as  the  title  to  the  shore  land.  In  a  navigable  stream  the  puh- 
lic  right  is  paramount,  and  the  owner  of  the  soil  under  the 
bed  of  such  a  stream  can  only  use  and  enjoy  it  in  so  far  as 
is  consistent  with  the  public  right,  which  must  be  free  and 
unobstructed.  The  title  to  the  upland  is  absolute  and  para- 
mount, while  the  title  to  the  lands  over  which  the  navigable 
water  flows  is  subordinate  to  the  public  right  of  navigation. 

13.     160  A.  D.  aO'S;  145  N.  Y.  Supp.  567;  af.  221  N.  Y.  42. 
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"The  rights  of  the  *  *  *  owner  of  the  fee  of  land 
on  either  side  of  the  river  or  in  its  bed,  were  subject  to  the 
paramount  right  of  navigation  over  the  waters  of  the  river."  ^* 

The  question  of  the  relative  rights  of  the  individual  and  the 
State  is  becoming  of  greater  importance  and  is  arising  more  fre- 
quently as  this  character  of  land  and  the  water  powers  incident 
thereto  become  more  valuable. 

14.    Matter  of  Pub.  Serv.  Com.,  234  N.  T.  211. 
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CHAPTER   II. 
Forfeiture. 

Tlie  first  session  of  tlie  Senate  and  Assembly  of  the  State  of 
New  York  tegan  on  the  lOth  day  of  September,  17Y7,  and  con- 
tinued to  the  last  day  of  June,  1Y78. 

On  the  22nd  day  of  October,  1Y79,  an  act  was  passed  for  the 
forfeiture  and  sale  of  the  estates  of  persons  who  had  adhered  to 
the  enemies  of  this  State.  Under  this  act,^  the  People  of  this 
State  became  vested  with  the  title  to  many  tracts  of  land  previously 
granted.  Ct>mmissioners  of  Forfeitures  were  created  with  author- 
ity to  sell  and  dispose  of  all  real  estate  forfeited  to  the  People  of 
this  State,  at  public  vendue,  to  the  highest  bidder.^ 

1.  Chap.  25,  Laws  of  1779. 

2.  Johnson  v.  SUte,  151  A.  D.  361 ;  135  N.  Y.  Supp.  4%. 

Whitehall  C!o.  v.  Atlantic  Co.,  160  A.  D.  208;  145  N.  Y.  Supp.  567;  af.  221 
N.  Y.  42. 
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CHAPTER   III. 
Legislative  Grants. 

As  to  all  land  to  which  the  People  of  the  State  of  New  York  took 
title,  the  source  of  the  title  of  the  individual  is  a  grant  from  the 
Legislature  or  a  commission  or  officer,  authorized  by  the  Legisla- 
ture to  make  a  grant. 

In  the  first  instance  all  of  the  people  of  the  State  owned  all  of 
the  ungrauted  lands  in  common  and  could  enjoy  same  in  common, 
but  the  people  soon  created  a  governmental  body  —  a  Legisla- 
ture —  and  empowered  it  to  parcel  out  to  individuals,  tracts  of 
land  for  a  consideration  or  on  condition  that  the  patentees  do  cer- 
tain specified  things  for  the  common  good  of  all  the  people. 

Prior  to  1784  the  Legislature  granted  lands  directly.  As  an 
illustration,  a  grant  of  2,000  acres  to  an  individual  was  provided 
for  by  Chapter  26  of  the  Laws  of  1783. 
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CHAPTER    IV. 
Commissioners  of  the  Land  Office.* 

On  May  10,  1784,  the  Legislature  passed  Chapter  60  of  the  Laws 
of  that  year.  By  it,  commissioners  were  created  and  appointed 
to  lay  out  and  grant  unappropriated  lands  within  the  State. 

The  commissioners  were  authorized  to  prepare  maps,  and  to 
subdivide  the  unappropriated  lands  into  townships  of  six  miles 
square,  each  township  to  contain  not  more  than  23,040  acres. 

This  act  was  repealed  by  Chapter  67  of  the  Laws  of  1786,  which 
provided  a  more  specific  method  of  procedure  "  for  the  speedy 
sale  of  the  unappropriated  lands  within  this  State  and  for  other 
purposes  therein  mentioned." 

The  importance  of  these  early  acts  at  this  time  must  be  taken 
into  consideration  in  determining  the  ovsmership  of  lands  granted 
pursuant  thereto,  in  the  event  that  such  lands  are  not  actually  and 
adversely  occupied.  The  courts  have  frequently  held  that  in  order 
to  determine  ownership  to  so-called  wild,  vacant  or  forest  lands, 
there  must  be  a  continuous  chain  of  title  from  the  original  patentee 
to  the  person  presently  claiming  title.  A  deed  from  a  person  not 
in  possession,  or  not  shown  to  be  the  owner,  establishes  no  title. 
The  possession  must  be  actual  and  there  must  be  more  than  an 
occasional  entry.  ^ 

Chapter  50  of  the  Laws  of  1909,  being  Chapter  46  of  the  Con- 
solidated Laws,  is  now  known  as  the  "  Public  Lands  Law."  It 
provides  for  Commissioners  of  the  Land  Office  and  the  powers  and 
duties  of  such  commissioners.  The  Commissioners  of  the  Land 
Office  are  but  the  agents  of  the  Legislature,  having  only  the  powers 
conferred  by  the  Legislature. 

*  See  alao  B.  C.  &  G.  Anno.  Con.  Lawa,  2d  Ed.,  Vol.  6,  p.  6750. 

1.    Miller  v.  L.  I.  B.  R.  Co.,  71  N.  Y.  380. 

Greenleaf  v.  B.  F.  &  G.  I.  R.  iCo.,  141  N.  Y.  SSS. 

Sheridan  v.  Cardwell,  141  A.  D.  854;   126  N.  Y.  Supp.  781. 

Judd  V.  Chilson,  177  A.  D.  lai;  163  N.  Y.  Supp.  695. 
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The  Commissioners  of  tte  Land  Office  may  lease  for  a  term, 
not  exceeding  one  year,  State  lands  not  appropriated  to  any 
immediate  use  and  may  grant  title  to  lands  by  letters  patent.  The 
Commissioners  of  the  Land  Office  may  grant : 

1.  Unappropriated  State  lands: 

(Section  30,  Public  Lands  Law.) 

(a)  State  lands  belonging  to  the  common  school  fund ; 

(b)  All  escheated  lands  (see  also  §  60,  P.  L.  L.)  ; 

(c)  Lands  conveyed  to  the  State  for  the  benefit  of  the  canal 
fund; 

(d)  Lands  purchased  by  the  State  on  foreclosure  of  mort- 
gages given  on  loan  of  United  States  deposit  funds  or  loan  of 
money  for  the  State ; 

(e)  State  lands  lying  within  the  limits  of  a  city  or  village 
not  devoted  to  a  public  use ; 

(f)  All  other  lands  belonging  to  the  state  not  directed  by 
law  to  be  kept  for  or  applied  to  any  specific  purpose,  except 
lands  under  water  and  salt  springs  lands. 

2.  Abandoned  canal  lands. 

(Section  50,  Pvhlic  Lands  Law.) 

3.  Lands  under  water. 

(Section  75,  Public  Lands  Law.) 
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CHAPTER   V. 
Present  Holdings. 

First.       Generally. 
Second.    Exceptions  and  Reservations. 

A.  Highways. 

B.  Navigable  Streams. 
Third.      By  Possession  —  Adverse. 
Fourth.    By  Accretion. 

Fifth.       Summary. 

Sixth.      State,  Municipal  and  Private  Rights. 

First.     Generally. 

Comparatively  little  of  the  land  to  whicli  the  People  of  the 
State  of  ISTew  York  took  title  on  the  9th  day  of  July  1YY6,  is 
still  vested  in  the  People  of  this  State.  It  has  mostly  been  granted, 
excepting  that  much  land  under  navigable  waters  remains  un- 
granted. 

The  State  has,  however,  re-acquired  title  to  millions'  of  acres 
of  land  previously  granted  by  the  Oommissioners  of  the  Land 
Office  or  others  having  authority  so  to  do,  or  held  under  grants 
made  prior  to  the  organization  of  the  State  government. 

Whether  a  certain  tract  or  parcel  of  land  has  been  granted 
by  the  State  generally  involves  the  eon'struction  of  the  description 
contained  in  the  particular  grant  under  which  the  land  is  claimed. 
The  question  also  arises  as  to  whether  a  fee  title  to  the  entire 
tract  described  was  granted,  or  whether  the  fee  to  a  portion  thereof 
was  excepted  or  an  easement  reserved  as  to  part. 

Second.     Exceptions  and  Reservations. 

Attention  is  directed  to  Chapter  67  of  the  Laws  of  1786  under 
which  many  of  the  early  grants  of  large  tracts  of  land  were  made. 
This  act  provided  in  general  as  follows: 

(a)   That  the   Surveyor  General  should  survey  the  out- 
lines of  all  waste  and  unappropriated  lands  or  lay  down  on 
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a  map   any  tract  of  land  for  sale  without  surveying  the 
outlines ; 

(b)  That  said  lands  should  be  subdivided  into  townships 
containing  as  nearly  as  may  be  64,000  acres  and  as  nearly 
in  squares  as  local  circumstances  will  permit; 

(c)  That  each  township  shall  be  subdivided  into  lots  as 
nearly  square  as  may  be,  each  lot  to  contain  640  acres  or  as 
nearly  so  as  may  be; 

(d)  One  copy  of  the  map  shall  be  filed  in  the  office  of 
the  Secretary  of  State  and  the  original  in  the  office  of  the 
Surveyor  General; 

(e)  The  Surveyor  General  is  directed  to  give  notice  by 
advertisement  that  said  lands  would  be  sold  at  public  vendue 
to  the  highest  bidder  on  a  stated  day; 

(f)  That  every  such  sale  shall  be  "with  a  reservation  of 
five  acres  of  every  hundred  acres  so  sold,  for  highways"; 

(g)  That  in  every  township  so  laid  out  the  Surveyor 
General  shall  mark  one  lot  on  the  map  as  follows : — 

"Gospel   and   Schools"   and  one 
"For  Promoting  Literature" 

which  lots  shall  be  near  the  center  of  every  township  and 
which  shall  not  be  sold; 

(h)  That  the  Commissioners  of  the  Land  Office  may  grant 
lands  under  navigable  rivers; 

(i)   That  all  letters  patent  "shall  contain  an  exception  and 
reservation  to  the  People  of  this  State  of  all  gold  and  silver 
mines  and  shall  vest  the  lands  in  fee  simple." 
The  act  contained  numerous  special  provisions  which  might 
affect  titles  in  certain  localities. 

It  is  to  be  noted  in  particular  that: — 

All  letters  patent  "shall  vest  the  land  in  fee  simple." 

All  letters  patent  shall  contain  "an  exception  and  reser- 
vation of  all  gold  and  silver  mines." 

All  sales  shall  be  "with  a  reservation  of  five  acres  of 
every  hundred  acres  so  sold,  for  highways." 
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A.     Highways.* 

The  question  as  to  wlietber  the  State  excepted  a  fee  or  reserved 
an  easement  of  5  acres  of  every  100  acres  described  does  not 
seem  to  have  been  definitely  decided  by  the  courts.  It  is  one  of 
great  importance  in  localities  v^hich,  have  not  been  impi-oved. 

An  opinion  by  Attorney  General  Merton  E.  Lewis,  dated  July 
29,  1918,  is  to  the  effect  that  the  State  did  not  except  a  fee  but 
reserved  an  easement  only  for  highway  purposes ;  that  under  such 
a  reservation  the  state  might  today  lay  out  highways  in  certain 
instances  vdthout  liability,  and  that  the  State  in  re-acquiring  such 
lands  need  not  pay  for  lands  embraced  within  existing  or  com- 
templated  highways.^ 

B.     Navigable  Steeams.:|- 

A  grant  by  the  State  in  1793  involving  title  to  a  portion  of 
the  lands  under  the  Oswego  Kiver  was  construed  by  the  Ctourt  of 
Appeals  in  Fulton  Light,  Heat  &  Power  Co.  v.  State  (200  N.  Y. 
400).  It  was  held  that  the  State  did  not  own  the  portion  of  the 
bed  of  the  Oswego  River,  title  to  which  was  in  question;  that  it 
was  granted  in  1793  by  letters  patent;  that  the  description  con- 
tained in  such  letters  embraced  a  portion  of  the  river;  that  not- 
vsrithstanding  such  ownership  the  public  right  of  passage  and 
transportation  existed;  that  the  river  was  not  exclusively  owned 
by  the  riparian  owner,  on  the  theory  that  to  be  so  owned  it  must 
in  fact  be  too  small  to  be  navigable. 

This  decision  and  the  cases  therein  referred  to  and  the  prin- 
ciples therein  set  forth  may  be  of  great  assistance  where  a  question 
arises  as  to  the  ownership  of  a  particular  piece  of  land  now  or 
formerly  under  water.  The  distinction  between  tidal,  navigable 
and  non-navigable  streams  is  fully  considered;  also  the  English 
common  law  rule  applicable  thereto  and  the  effect  thereof  in  this 
country.      Although  title  was  held  to  be  not  in  the  State,  the 

*  See  Weed's  Practical  Keal  Batata  Law,  p.  1018. 

1,  The  opinion  of  tihe  Attorney -'General  may  be  found  in  full  —  see 
"Appendix  I." 

But  see  Matter  of  Com.  of  Public  Works,  135  A,  D.  561,  73;  120  N.  Y. 
Supp.  930. 

t  See  Weed's  Practical  Eeal  Estate  Law,  p.  1223. 
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rigM  of  the  State  to  make  improvement&  in  the  river  channel  for 
the  purpose  of  facilitating  transportation  was  conceded.  The 
distinction  betweem  title  and  STich  right  should  always  be  carefully 
drawn.  This  right  of  the  public  to  use  streams  for  purposes  of 
travel  involves  a  question  of  fact  to  be  determined  by  the  size 
and  availability  of  the  stream  for  navigation  purposes  and  should 
never  be  confused  with  the  title  or  ownership  of  the  underlying 
soil. 

The  ownership  of  lands  now  or  formerly  under  the  bed  of  the 
Onondaga  Creek  which  flows  through  the  city  of  Syracuse  has 
been  considered  at  different  times.  Grants  of  lands  have  not 
generally  included  same,  although  a  portion  thereof  has  been 
granted.  The  course  of  the  stream  has  been  changed  in  part  —  a 
new  channel  has  been  made  and  the  old  channel  filled.  Buildings 
have  been  erected  ^and  streets  have  been  laid  out  where  once  this 
creek  flowed,  without  any  grant  from  the  State.  In  the  early 
part  of  1919  the  Attorney  General  caused  an  examination  to  be 
made  with  reference  thereto.  There  is  on  file  in  the  office  of  the 
Attorney  General  a  rather  exhaustive  report  covering  portions 
of  the  Onondaga  Cteek.  The  conclusion  is  reached  that  certain 
portions  of  the  creek  have  not  been  included  in  any  grant  made 
by  the  State  and  are  still  owned  by  the  State.  It  appears  that  the 
creek  has  been  navigated  from  time  to  time. 

Third.     Possession  —  Adverse.* 

The  scope  of  this  work  will  not  permit  of  a  reference  to  a 
large  number  of  decisions  which  have  fixed  title  to  separate  tracts 
or  parcels  of  land.  All  of  the  present  holdings  of  the  State  have 
not  been  adjudicated.  State  officials  have  not  at  all  times  pre- 
vented the  occupation  of  State  lands  by  individuals.  Individual 
occupation  is  not  always  conclusive  that  the  State  doesi  not  own 
the  lands  so  occupied.  As  the  State  has  entered  upon  great  public 
improvements  differences  have  arisen  between  the  State  officials 
and  occupants  of  lands  required  for  such  improvements,  as  to  the 

*  See  Chaps.  Vni,  Third,  and  XXVI,  Seventh,  B.;  also 
Note,  N.  Y.  Ct.  of  App.,  Bender  Anno.  Ed.,  Bk.  ai,  p.    550. 
Weed's  Practical  Eeal  Estate  Law,  p.  53. 
Wood  on  Limitations   (4th  Ed.),  pp.  7,  12,  18. 
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ownership  of  same  and  as  to  the  respective  rights  in  and  to  same. 

Recent  statutes  have  made  it  incumbent  on  these  oiScials  to 
recover  possession  of  ungranted  lands  and  many  persons  are  re- 
alizing that  they  do  not  own  land  which  they  have  been  occupying 
or  vacant  land  which  they  assumed  they  owned.  Prospective 
purchasers  are  more  cautious  about  accepting  deeds  without  any 
examination  of  title  or  after  making  only  a  cursory  search  in  a 
county  clerk's  office.  It  is  rather  the  exception  than  the  rule  to 
find  letters  patent  recorded  in  county  clerks'  or  registers'  offices. 
These  are  recorded  in  the  office  of  the  Secretary  of  State.  Other 
records  of  vital  importance  may  be  found  in  the  office  of  the  State 
Engineer  and  Surveyor  and  the  State  Comptroller. 

Although  a  continuous  possession  of  lands  under  certain  cir- 
cumstances for  twenty  years  may  give  a  right  to  possession,  in  the 
future  for  all  time  as  against  all  but  the  possessor,  this  is  not 
true  as  against  the  State.  Section  362  of  the  Code  of  Civil  Pro- 
cedlxre  (now  section  31  of  the  Civil  Practice  Act),  reads  las  follows : 

"Sec.  362.     When  the  people  will  not  sue. 

The  people  of  the  state  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless 
either, 

1.  The  cause  of  action  accrued  within  forty  years  before 
the  action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  re- 
ceived the  rents  and  profits  of  the  real  property,  or  of  some 
part  thereof,  within  the  same  period  of  time." 

Early  in  the  State's  history  the  Legislature  passed  statutes  limit- 
ing the  bringing  of  actions  on  account  of  the  occupation  of  State 
land.  Chap.  43  of  the  Laws  of  1788  and  Chap.  183  of  the  Laws 
of  1801  contained  such  limitations.  These  acts  purported  to 
transfer  title  to  an  occupant  under  certain  circumstances  after  40 
years'  occupation.  Franchises'  were  excepted  from  their  operation. 
They  were  later  repealed.  The  present  law  has  been  in  effect  in 
substantially  the  same  form  since  1828.  Between  that  year  and 
1848  the  period  of  limitation  was  20  years.  The  period  was 
extended  to  40  years  by  Section  75  of  the  Code  of  Procedure. 
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The  present  code  section  and  the  earlier  acts  mentioned  have 
commanded  the  attention  of  the  courts,  which  have  generally  been 
loath  to  hold  that  mere  lapse  of  time  will  furnish  a  defence  to  an 
encroachment  on  State  owned  land.  One  of  the  later  decisions 
which  reviews  some  of  the  earlier  cases  involving  the  question  is 
Tnlton  Light,  Heat  &  Power  Oo.  v.  State  (200  N.  Y.  400).  Judge 
Gray  expressed  the  view  that  the  title  of  the  claimants  as  against 
the  State  was  as  well  supported  by  the  adverse  character  of  the 
possession  as  by  the  record  title.  Chief  Judge  C'uUen  and  Judge 
Bartlett  were  of  the  opinion  "that,  as  against  the  state,  no  title 
to  the  river  could  be  obtained  through  private  use  or  occupancy, 
whether  adverse  or  by  permission,  however  long  continued,  or  by 
prescriptive  right."^ 

Whether  an  individual  with  a  long  continued  possession  of 
ungranted  lands  secures  the  right  as  against  the  State  by  adverse 
possession  to  continue  in  occupation  was  considered  by  the  Court 
of  Appeals  in  People  v.  Arnold  (4  N.  Y.  508),  and  People  v. 
Trinity  Church  (22  N.  Y.  44). 

The  Court  of  Appeals  in  1875  reviewed  the  authorities  upon 
the  subject  of  prescriptive  rights  as  against  the  State  in  Burbank 
V.  Eay  (65  N.  Y.  57).  It  was  pointed  out  that  the  theory  of 
prescription  depends  upon  a  supposed  grant  and  that  no  grant  can 
be  presumed  where  it  would  be  unlawful  or  contrary  to  law ;  that 
where  an  express  grant  cannot  be  allowed,  a  prescriptive  right 
cannot  be  created;  that  if  this  theory  should  not  be  followed,  the 
State  might  be  deprived  of  valuable  property  and  important  rights 
through  the  fraud,  carelessness  or  inaction  of  public  officials; 
that  no  individual  can  make  a  valid  encroachment  upon  the  public 
rights ;  that  an  individual  cannot  enclose  public  lands  and  gain 
title  to  it  by  long  continued  adverse  usage  and  possession. 

The  theory  that  prescription  depends  upon  a  supposed  grant  and 
that  no  grant  can  be  presumed  —  therefore  no  title  can  be  created 
by  prescription  —  where  a  grant  would  be  unlawful  or  contrary 
to  law,  was  also  expressed  in  Slingerland  v.  I.  C.  Co.  (169 
K  Y.  60,  72). 

In  Matter  of  City  of  New  York  (217  N.  Y.  1)  at  page  13, 
may  be   found   the   conclusion:      "If   the   city   had   the   power 

2.    See  MiUer  v.  State,  223  N.  T.  «90. 
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to  make  such  a  grant  then  the  title  might  be  acquired  by  pre- 
scription." 

A  recent  decision  of  the  Court  of  Appeals'  distinguishes  the 
case  reported  in  21Y  N.  Y.  1,  and  holds  that  title  cannot  be  acquired 
to  wharves  and  piers  by  adverse  possession  since  1880,  as  against 
the  City  of  ISTew  York,  for  the  reason  that  they  are  inalienable. 

Unless  caxsal  lands  have  been  formally  abandoned  by  the  Legis- 
lature or  by  resolution  of  the  Canal  Board  the  State  Constitution 
forbids  a  sale  thereof.  The  Commisisioners  of  the  Land  Office 
have  no  power  to  make  a  grant  of  such  lands.  Therefore,  title  to 
such  lands  may  not  be  acquired  by  prescription. 

The  State  Constitution  likewise  forbids  the  sale  of  lands  of  the 
State  constituting  the  forest  preserve  (Art.  VII,  §  7).  A  grant  of 
same  cannot  be  presumed  and  title  thereto  cannot  be  acquired  by 
adverse  possession.* 

The  same  holds  true  as  to  lands  under  the  navigable  waters  of 
the  State  which  are  common  to  all  and  the  title  to  which  the  State 
holds  in  trust  for  the  People.  As  to  any  of  such  lands  which 
cannot  be  conveyed  and  as  to  which  the  State  cannot  give  title  to 
an  individual  exclusive  as  to  the  State  and  the  Public,  no  title  can 
arise  by  prescription  and  exclusive  adverse  user  by  an  individual 
no  matter  how  long  continued.'' 

The  force  and  effect  of  Section  362  of  the  Code  was  considered 
in  Hamlin  v.  People."     The  court  stated  as  follows: 

"  Before  the  State  is  barred  from  bringing  its  action,  it 
must  be  made  to  appear  that  its  cause  of  action  did  not  accrue 
within  forty  years  and  that  the  people  have  received  no  rents 
or  profits  within  that  same  period.  Failure  of  proof  upon  the 
affirmative  of  either  proposition  is  not  sufficient.  There 
must  be  proof  that  neither  contingency  has  occured. 

It  has  been  held,  under  similar  circumstances,  that  while 
perhaps  the  strict  doctrine  of  adverse  possession  is  not  to  be 
applied  as  against  the  sovereign  state,  yet  that,  under  this 
section,  where  it  is  sought  to  establish  title  against  the  State, 

3.  Matter  of  City  of  N.  Y.,  aSS  N.  T.  140. 

4.  People  V.  Baldwin,  113  Misc.  172;  af.  197  A.  D.  385. 

5.  Slingerland  v.  I.  C.  Co.,  169  N.  T.  60,  73. 

6.  155  A.  T>.  e^SO;  140  N.  T.  Supp.  643. 
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proof  must  be  made  of  an  adverse,  hostile,  notorious  and 
continuous  possession  in  the  claimant  for  a  period  of  forty 
years,  as  otherwise  the  presumption  obtains  that  the  State 
has  received  rents  or  profits  or  has  been  in  possession  within 
the  forty-year  period." 

It  is  therefore  not  enough  to  show  continuous  possession;  there 
must  be  proof  that  no  rents  have  been  paid  to  the  People  and 
that  the  People  have  received  no  profits. 

In  People  v.  D.  &  H.  Co.  (TS  Misc.  322,  135  N.  Y.  Supp.  339) 
it  was  held  that  a  navigable  stream  is  a  public  highway  in  which 
all  the  People  of  the  State  have  an  interest,  land  that  in  the  absence 
of  a  provision  making  the  State  subject  to  a  statute  of  limitations, 
no  title  by  adverse  possession  could  be  acquired  against  it;  that 
the  defendant  had  not  obtained  a  prescriptive  right  to  maintain 
a  bridge  over  a  navigable  stream  and  that  the  defendant  did  not 
have  the  right  to  impair  the  navigation  of  the  stream.  The 
Appellate  Division,  154  A.  D.  909 ;  139  N.  Y.  Supp.  392,  modified 
the  judgment. 

The  Court  of  Appeals  (213  N.  Y.  194)  further  modified  the 
judgment  and  held  that  as  the  general  control  of  navigable  waters 
is  vested  in  the  State,  the  consent  to  bridge  such  waters  should 
come  from  the  Legislature  unless  the  Legislature  had  delegated 
its  power  to  give  such  authority. 

Reference  to  this  subject  is  not  with  a  view  of  casting  suspicion 
upon  the  title  or  right  of  any  one  to  occupy  lands  now  being 
possessed  by  him,  but  simply  to  point  out  the  fact  that  if  the 
lands  have  not  been  granted  prior  to  the  creation  of  the  State 
Government,  or  thereafter  by  the  Legislature  or  by  the  Commis^ 
sioners  of  the  Land  Office,  or  other  board  or  officer  authorized 
by  the  Legislature  so  to  do,  such  occupation  as  against  the  State  may 
be  unlawful.  The  same  is  true  as  to  land,  the  title  to  which  has 
been  acquired  by  the  State  since  the  origin  of  the  State  Govern- 
ment, and  which  has  not  been  granted,  but  which  is  being  occupied 
by  an  individual. 

It  has  developed,  more  particularly  in  recent  years,  that  there 
are  thousands  of  parcels  of  State  owned  lands  now  or  formerly 
under  water,  or  adjacent  to  the  several  oanals  throughout  the  State, 
which  are  being  occupied  by  individuals.     Lands  under  water 
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have  been  filled  in  or  built  upon;  possession  bas  been  taken  of 
islands;  lands  witbin  tbe  bounds  of  the  several  canals  have  been 
built  upon  or  enclosed  and  cultivated.  This  condition  exists  along 
the  line  of  the  Erie  Canal  from  Buffalo  to  the  Hudson  Eiver;  also 
along  the  line  of  the  Champlain,  Osvrego,  Oayuga,  Seneca  and 
other  canals,  especially  in  the  cities  and  villages.  The  question 
presents  itself  as  to  whether  the  People  of  the  State  of  New  York 
have  lost  title  to  such  lands  because  some  individual  has  occupied 
same,  without  any  grant  and  without  compensating  the  People,  for 
a  period  of  more  than  forty  years. 

There  are  in  the  City  of  New  York  parcels  of  land  now  being 
occupied  by  individuals  without  a  grant  from  the  state.  In 
1912,  the  State  took  possession  of  one  of  these  parcels  for  a  Barge 
Canal  Terminal.  The  land  was  located  at  the  junction  of  tbe  East 
River  and  Newtown  Creek.  A  claim  was  filed  with  the  Court 
of  Claims  by  an  individual  claiming  title  thereto.  The  Court 
of  Appeals  in  People  ex  rel.  Palmer  vs.  Eugene  M.  Travis,  as 
Comptrol'ler  of  the  State  of  New  York  (223  N.  Y.  150,  67),  held 
that  the  claimant  "  must  prove  his  title  as  against  the  State."  ^ 

Fourth.     By  Accretion.* 

If  an  island  forms  upon  lands  submerged,  it  belongs  to  the 
original  owner.  If  such  formation  is  created  and  located  in  tide 
waters  outside  of  the  boundaries  of  property  which  has  been 
granted  to  an  individual,  it  belongs  to  the  sovereign  People.  Any 
land,  formed  by  accretion  along  the  shores  of  an  island  or  along 
the  shores  of  any  land  owned  by  the  People  of  the  State,  becomes 
the  property  of  the  People.* 

Fifth.     Summary. 

To  siummarize  tbe  State  holdings,  in  general,  tbe  following  con- 
clusions develop: 

1.  The  People  of  the  State  of  New  York  as  sovereign  hold 
the  absolute  and  proprietary  title  to  many  tracts  and  parcels 
of  land,  and  the  Legislature  may  convey  the  same. 

7.  See  Clarke  Est.  v.  CSty  of  N.  Y.,  165  A.  D.  873;  151  N.  Y.  Supp.  7U. 
*See  Weed^s  Practical  Keal  Estate  Law,  p.  3;  also 

Note,  N.  Y.  Ot.  of  App.  Kep.,  Bender  Ann.  Ed.,  Bk.  20,  p.  936. 

8.  Mulry  v.  Norton,  lOO  N.  Y.  434. 
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2.  As  to  other  lands,  the  People  of  the  State  of  New  York 
hold  title  and  the  Legislature  in  a  governmental  capacity  con- 
trols same  for  the  use  of  the  public.  It  may  convey  same, 
with  certain  limitations. 

3.  If  lands,  title  to  which  is  vested  in  an  individual,  are 
crossed  by  a  stream  of  water  navigable  in  fact,  the  people 
at  large  have  the  right  to  navigate  such  waters  in  their  natural 
state,  and  the  State  of  New  York,  in  its  governmental  capacity, 
has  the  right  to  improve  navigation  by  deepening  the  channel, 
without  liability  to  the  individual  owner. 

4.  A  stream  may  be  navigable  in  fact  or  in  law.  It  may 
be  navigable  in  law  when  so  declared  by  the  Legislature,  al- 
though not  navigable  in  fact ;  or  it  may  be  navigable  in  law, 
if  navigable  in  fact,  and  so  found  by  the  courts. 

5.  Before  any  lands  under  a  stream  have  been  granted  by 
the  State,  and  while  the  State  still  holds  absolute  and  proprie- 
tary title  thereto,  such  stream,  although  not  navigable  in  fact, 
may  be  declared  navigable  by  the  Legislature  and  thereupon 
becomes  navigable  in  law.  Thereafter,  the  patentee  of  such 
lands  takes  title  to  same  subject  to  the  right  of  the  public 
to  navigate  the  waters  in  their  natural  state  or  the  right  of 
the  State  Government  to  improve  navigation  without  liability, 

6.  If  the  State  has  granted  lands  crossed  by  a  stream 
which  has  not  been  declared  navigable  by  the  Legislature, 
and  which  is  not  navigable  in  fact,  the  State  has  parted  with 
all  of  its  title  and  all  of  its  right  and  jurisdiction  over  such 
stream,  and  the  patentee  is  entitled  to  the  sole  use  thereof, 
to  the  exclusion  of  the  public  from  such  stream.  This  ex- 
clusive right  or  usage  cannot  be  taken  away  from  an  individ- 
ual without  compensation.  A  declaration  by  the  Legislatiire 
that  the  stream  is  navigable,  although  not  navigable  in  fact, 
cannot  change  its  character  and  create  a  public  highway 
unless  the  individual  shall  have  an  opportunity  to  secure 
compensation.^ 

7.  The  Mohawk  and  Hudson  Rivers  are  navigable  in  law 
if  not  wholly  navigable  in  fact.  The  courts  have  found  them 
generally  navigable  in  fact. 

9.     Morgan  v.  King,   35  N.  Y.  454. 
Chenango  Bridge  Co.  v.  Paige,  83  N.  Y.  178. 
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8.  The  Legislature  has  declared  certain  rivers  to  be 
navigable  in  law.  The  Genesee  River  was  so  declared  by 
Chapter  2  of  the  Laws  of  1798  (22nd  Session),  re-enacted  by 
Chapter  186,  Laws  of  1801."  This  act  also  declared  many 
streams  public  highways,  including,  among  others,  the  outlets 
of  Canadarqua,  Seneca,  Otsego,  Cayuga,  Owasco,  Skaneat- 
eles  and  Salt  Lakes. ^^ 

9.  The  right  of  the  public  to  navigate  the  waters  of  navig- 
able lakes  does  not  exist  where  the  lake  is  located  wholly 
upon  a  tract  of  land,  title  to  which  is  in  one  person,  unless 
there  is  a  stream  entering  into  or  discharging  from  such  lake, 
which  stream  or  streams  is  or  are  navigable. 

Where  the  public  has  the  right  to  enter  upon  or  leave 
navigable  lakes,  rivers  or  streams  over  a  public  highway, 
either  water  or  land,  without  trespassing  upon  private  prop- 
erty, the  public  may  navigate  the  waters  of  such  navigable 
lakes,  rivers  or  streams. 

10.  A  stream  may  be  navigable  in  fact  for  purposes  of 
transporting  boats  of  various  types  and  sizes,  or  it  may  be 
navigable  for  the  purpose  of  carrying  logs,  although  not 
navigable  by  boats,  or  it  may  be  navigable  by  boats  in  parts, 
capable  of  carrying  logs  in  parts,  or  at  times  only,  and  not 
subject  to  any  public  uses  at  other  points  or  times. 

In  considering  the  navigability  of  the  Raquette  River  in 
the  northern  part  of  the  State,  the  court,  in  Morgan  v.  King 
(35  N.  Y.  454),  discussed  these  features  at  length,  as  well  as 
the  rights  of  the  upland  owner.  ^^ 

Sixth.     State,  Municipal  and  Private  Rights. 

On  the  origin  of  the  State,  the  People  of  the  State  in  a  sovereign 
capacity  owned  all  ungranted  lands  and  could  use  same  collectively. 
Their  representatives  in  the  Legislature  could  and  did  provide  for 
the  subdivision  and  disposition  of  such  lands,  giving  to  certain 

10.  Powell  T.  City  of  Rochester,  93)  Misc.  ZZ7;  157  N.  Y.  Supp.  109. 

11.  C.  B.  Co.  V.  Paige,  83  N.  Y.  178. 
Brewster  v.  Rogers,  1'69  N.  Y.  73. 

12.  See  C.  B.  Co.  v.  Paige,  83  N.  Y.  178. 
Slingerland  v.  I.  C.  Co.,  169  N.  Y.  73. 
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of  such  people,  on  conditions  imposed  or  on  payment  of  a  sum  of 
money  for  the  benefit  of  all,  the  exclusive  right  to  use,  occupy  and 
enjoy  a  particular  parcel,  subject  to  the  payment  of  an  annual 
tax  for  the  cost  of  maintaining  the  government.  The  people  to 
whom  said  parcels  of  land  were  set  aside  and  granted  by  letters 
patent  thereupon  became  the  owners  in  a  proprietari/  sense. 

The  State  also  created  corporations  including  municipalities 
and  granted  to  them  the  power  to  acquire  lands  already  granted 
to  individuals.  By  payment  from  its  corporate  funds  contrib- 
uted by  the  residents  and  lan;d  owners  of  the  municipality,  such 
municipality  could  acquire  lands  for  its  corporate  purposes  and 
would  own  same  in  a  proprietary  sense.  ^'  It  could  also  acquire 
other  lands  for  general  public  purposes,  such  as  street  purposes, 
paying  for  same  from  assessments  against  other  lands  benefited 
by  the  public  improvement,  but  lands  so  acquired  are  not  owned  in 
a  proprietary  sense  but  held  in  a  governmental  capacity  as  trustee. 

As  to  ungranted  lands  owned  by  the  sovereign  People,  same  are 
controlled  by  the  State  Government  and  held  by  it  in  a  govern- 
mental capacity. 

IS.    Matter  of  R.  T.  E.  R.  Com.,  197  N.  Y.  81. 

Ogden  V.  New  York,  141  A.  D.  578;  126  N.  Y.  Supp.  139. 
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CHAPTER   VI. 
State  Law.* 

First.       State  Boundaries. 
Second.    Cessions  to  United  States. 

First.    State  Boundaries. 

The  boundaries  of  the  State  of  I^few  York  and  between  the  State 
and  other  States  land  the  Dominion  of  Canada  have  been  agreed 
upon  and  located,  and  the  boundary  lines  are  described  in  the 
"  State  Law,"  Chapter  59  of  the  Laws  of  1909.  The  linesi  described 
are  between  the  State  of  New  York  and  Connecticut,  Massachusetts, 
Vermont,  Penmsylvania,  l^ew  Jersey  and  Canada. 

It  is  in  some  instances  provided  that  the  location  of  such  lines 
shall  not  affect  any  existing  titles  to  property  under  grants  pre- 
viously made  by  either  of  said  States,  and  shall  not  affect  existing 
rights  of  said  States  or  the  citizens  thereof  under  grants,  letters 
patent  or  prescription. 

Second.     Cessions  to  United  States. 

The  State,  by  Article  III  of  the  State  Law,  has  ceded  certain 
lands  to  the  United  States,  some  without  reservations,  and  others 
with  reservations;  it  has  also  authorized  the  United  States  to 
acquire  other  lands  as  therein  set  forth.  There  are  so  many 
parcels  involved  that  an  enumeration  of  same  is  justified,  not  only 
to  show  what  the  State  has  disposed  of,  or  authorized  the  acquisi- 
tion of  by  the  United  States,  but  for  the  information  of  thosi? 
dealing  with  such  lands  and  the  lands  which  bound  same.  Specific 
descriptions  are  omitted  as  indicated.  A  reference  to  the  act  will 
supply  same. 

See  "  Appendix  II "  for  a  list  of  such  lands  as  described  in 
Sections  20  to  55,  inclusive,  of  the  State  Law. 

*  See  B.  C.  &  G.  Anno.  Con.  Laws.,  2'd  Ed.,  Vol.  7,  p.  7984. 
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CHAPTER   VII. 
Public  Records.* 

The  official  records  are  found  principally  in  the  following  offices : 

Secretary  of  State, 

State  Comptroller, 

State  Engineer  and  Surveyor. 

1.  There  may  also  be  found  in  the  library  of  the  Attorney 
General  of  the  State  of  New  York  an  index  of  material  in  New 
York  documents,  1789. to  1904,  prepared  by  Adelaide  R.  Hasse. 
In  this  index  may  be  found  a  list  of  land  grants  as  follows: 

(a)  British. 

(b)  Macomb  Purchase. 
i              (c)  Military  Tract. 

(d)  Refugee  Tract. 

(e)  Totten  &  Crossfield  Purchase. 

(f)  Free  Masons  Patent. 

(g)  Hardenberg  Patent, 
(h)  Holland  Purchase, 
(i)    Oneida  Purchase. 

This  index  also  refers  to  a  large  number  of  documents,  reports, 
histories,  communications,  etc.,  relative  to  other  State  lands,  in 
particular  canal  lands,  which  may  be  found  in  the  New  York 
Public  Library. 

2.  There  may  also  be  found  in  the  library  of  the  Attorney 
General  of  the  State  of  New  York  an  index  of  Assembly  and 
Senate  documents  from  1777  to  1888,  inclusive. 

These  two  indices  may  lead  to  the  discovery  of  books  and 
documents  which  may  be  helpful  in  the  determination  of  title  to 
lands  as  between  the  State  and  individuals ;  also  to  other  valuable 
information  in  determining  conflicting  claims  of  title. 

*  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  7,  p.  749«. 
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3.    The   following   are    also   in   the   library   of   the   Attorney 
General : — 

(a)  Certified  copies  of  ancient  field  notes  and  maps  — 
1772  to  1798. 

(b)  Calendar  of  land  papers  —  1643  to  1803. 

(c)  Early  proceedings  of  the  Commissioners  of  the  Land 
Office  in  Assem.bly  documents. 

(d)  Proceedings  of  the  Commissioners  of  the  Land  Office 
— 1896  to  1918. 

(e)  Holland  purchase,  western  New  York,  by  Turner  — 
1849. 

(f )  Phelps  &  Gorham's  purchase  of  ten  counties  —  1851. 

(g)  Miscellaneous  collection. 
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PART   TW^O. 

How  the  State  Acquires  Title  —  Effect  Thereof. 

Chap.  VIII.  Generally. 

IX.  Old  Canal  Lands. 

X.  Barge  Canal  Lands. 

XI.  Highways. 

XII.  Bridges. 

XIII.  Forest  Preserve,  State  Parks  and  Reservations. 

XIV.  River  Improvement  and  Water  Regulation. 
XV.  Historical  Places. 

XVL    State  Lands  —  Generally. 


CHAPTER  VIII. 

Generally. 

First.       Appropriation. 

A.  Due  Process  of  Law. 

1.    Limitations. 
a.    Necessity. 

3.  Method. 

4.  Extent. 

B.  Appropriation  is  a  Sale. 
Second.    Appropriation  by  Entry. 

A.    Estoppel. 
Third.      Adverse  Possession, 

First.     Appropriation  of  Private  Property.* 

Private  property  sliall  not  be  taken  for  public  use  witliout  just 
compensation. 

Constitviion  of  the  U.  8.,  5th  Amendment. 
Constitution  of  the  State  of  N.  Y.,  Article  1,  Section  6. 
To  state  the  converse  of  the  rule : 

•See  a,lso  Note,  N.  Y.  Ot.  of  App.  Kep.,  (Bender  Anno.  Ed.,  Bk.  5,  p.  202; 
Bk.  3,  p.  197;  Bk.  22,  p.  593;  Bk.  26,  p.  1125. 
)See  generally,  Nichols  on  Eminent  (Domain,  2d  Ed. 
See  Weed^s  Practical  (Real  Estate  Law,  p.  195. 
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Private  property  may  be  taken  for  public  use  by  making  just 
oompensation. 

"The  power  of  eminent  domain  is  iihe  rigM  of  the  State, 
as  sovereign,  to  take  private  property  for  public  use  upon 
making  just  compensation.  The  State  has  all  the  power  of 
eminent  domain  there  is  and  all  that  any  sovereign  has,  subject 
to  the  limitations  of  the  Constitution."  ^ 

It  should,  therefore,  be  noted  that  the  only  constitutional  limita- 
tions to  the  taking  of  private  property  are : 

That  the  use  must  be  publttc ;  ^ 

That  compei^ation  must  be  miade  or  provided.' 

A.     Due  Peocess  of  Law. 

The  State  in  taking  private  property  may  act  only  through  the 
Legislature,  the  power  of  which  is  limited  only  by  the  Constitution. 

The  Legislature  may  delegate  the  right  to  take  to  a  State  officer, 
to  illustrate, —  the  State  Engineer  or  to  a  commission. 

The  Legislature,  in  delegating  the  right  to  take,  may  impose 
limitations  ini  addition  to  those  imposed  hj  th©  Constitution  and 
may  delegate  to  a  State  officer  the  right  to  determine  the  necessity 
for  taking. 

Tht  Legislature  in  addition  may  require  that  the  State  officer 
may  not  alone  determine  the  necessity,  but  that  such  necessity  shall 
be  subject  to  the  approval  of  some  State  boiard,  to  illustrate, —  the 
Canal  Board. 

The  Legislature  may  also  provide  the  method  of  taking,  which 
may  be  in  more  or  less  detail. 

The  Legislature  may  also  determine  the  extent  to  which  the  State 
officer  or  board  exercising  the  power  of  appropriation  may  act  in 
taking  private  property.  Such  extent  would  be  limited  by  the 
amount  of  funds  made  available  by  the  Legislature.  Such  State 
officer  can  only  take  private  property  of  a  value  measured  by  the 
amount  of  funds  made  available  by  the  Legislature.     In  taking 

1.  People  V.  Adirondaek  Railway  Co.,  160  N.  T.  2^5,  337. 

2.  Matter  of  Mayor,  135  N.  T.  2i53. 

3.  People  V.  City  of  Rochester,  50  N.  T.  5a5,  30. 
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or  attempting  to  take  more  private  property  thaii  that,  the  effort 
would  be  ineffectual  or  such  State  officer  may  not  be  protected.* 
The  taking  of  private  property 

1.  within  the  limitations  imposeid  by  the 

(a)  Constitution  and  the 

(b)  Legislature 

2.  lafter  a  determination  as  to  the  necessity  consistent  with 
the  power  and  authority  of  making  such  determination,  and 

3.  the  following  of  the  method  of  taking  as  prescribed  by 
the  Legislature, 

4.  within  the  extent  and  limit  of  funds  made  available  by 
the  Legislature, 

may  he  considered  due  process  of  law,  which  the  Constitution 
guarantees/ 

The  Legislature  may  provide  that  a  State  officer  may  enter 
upon,  take  possession  of  and  use,  i.  e.,  appropriate  private  prop- 
erty, whereupon,  if  the  State  officer  does  enter  upon',  take  possession 
of  and  use  a  particular  parcel  of  landi,  the  appropriation  or  con- 
demnation becomes  complete  by  operation  of  law,  if  no  other 
requirements  are  imposed.  The  early  oanal  acts  provided  only 
for  the  takvng  of  lands;  no  survey,  map  or  notice  was  required.' 

The  Legislature  may  provide  that  on  the  possession  of  lands  by 
the  State  officer,  title  shall  thereupon  vest  in  the  State,  on  condi- 
tion that  the  Legislature  has  further  provided  a  "  certain,  con- 
venient and  adequate  source  and  means  of  payment."  ' 

This  rule  was  not  followed  by  the  Court  of  Appeals  in  State 
Water  Supply  Com.  v.  Curtis,  192  N.  T.  319.  The  court  was 
considering  a  statute  which  authorized  the  State  Water  Supply 
Commissioni  to  acquire  lands  for  the  purpose  of  river  improvement 
aad  to  issue  bonids  for  the  cost  thereof.  Judge  Bartlett,  in  an 
opinion  concurred  in  by  lall  the  judges,  expressed  the  fundamental 
law  as  follows : 

4.  I/itchfield  v.  Bond,  1&6  N.  Y.  66. 

Opinion  of  Attorney-General  Julius  M.  Mayer,  1905,  p.  187. 

5.  Art.  1,  §  6,  State  Constitution. 

Matter  of  City  of  Rochester  v.  Holden,  224  N.  Y.  38fi. 
See  also.  People  v.  A.  K.  Co.,  160  N.  Y.  235,  36. 

6.  Birdsall  v.  Cary,  &6  How.  Pr.  358. 

7.  People  V.  Adirondack  Eailway  Co.,  160  N.  Y.  225,  Ml. 
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"  If  this  statute,  according  to  its  fair  import  and  meaning, 
authorizes  the  State  Water  Supply  Commission  to  take  pos- 
session of  lands  sought  to  be  acquired  for  the  purposes  of 
river  improvement  thereunder  without  first  making  adequate 
compensation  therefor,  then  it  is  undoubtedly  in  conflict  with 
the  Constitution.  *  *  *  If,  therefore,  the  statute  be 
taken  to  authorize  the  appropriation  of  lands  and  the  per- 
manent occupation  thereof  by  the  State  Water  Supply  Com- 
mission (that  is  to  say,  the  permanent  occupation  thereof  as 
distinguished  from  the  temporary  occupation  merely  for  pur- 
poses of  preliminary  survey,  etc.),  without  previous  payment 
of  the  fair  value  thereof  to  the  owner  as  ascertained  either 
by  agreement  or  fixed  in  condemnation  proceedings,  it  must 
necessarily  be  condemned  as  in  confiict  with  the  fundamental 
law." 

The  filing  of  a  map  may  ipso  facto  work  an  appropriation.* 

The  Legislature,  as  an  alternative  to  possession  or  the  filing  of 
a  map  or  a  description  of  lands  appropriated,  may  provide  for  a 
taking  by  the  giving  of  notice  to  the  owner  of  the  property  required, 
in  which  event  possession  is  not  a  requisite. 

The  Legislature  may  provide  that  certain  steps  shall  be  taken 
before  the  right  of  en'try  has  matured,  i.  e.,  that  a  map  of  the 
lands  required  shall  be  made  by  the  State  Engineer  and  approved 
by  the  Oanal  Board  and  filed  in  specific  State  offices,  and  in 
addition  in  the  office  of  the  clerk  of  the  county,  where  the  required 
lands  are  located  (although  filing  in  the  county  clerk's  office  is 
not  necessary) ;  and  that  thereupon,  but  not  until  then,  the  State 
Engineer  may  take  possession.  The  appropriation  may  there- 
upon be  declared  to  be  complete. 

If  a  "  certain,  convenient  and  adequate  source  and  means  of 
payment "  has  been  provided,  *.  e.,  if  adequate  provision  is  made 
as  to  the  giving  of  a  notice  to  the  owner  of  property  appropriated, 
that  such  property  has  been  appropriated,  and  if  funds  have  been 
made  available,  it  may  also  be  provided  inferentially  or  spe- 
cifically that  thereupon  title  shall  vest  in  the  State.' 

8.  Matter  of  City  of  New  York,  212  N.  T.  538. 

9.  Kahlen  v.  State,  22i3  N.  Y.  383. 

See  also,  Matter  of  City  of  Syracuse,  224  N.  Y.  201. 
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Sucli  a  procedure  need  not  require  immediate  entry  and  the 
necessity  for  entry  would  not  exist. 

However,  if  immediate  entry  is  not  provided  for,  or  is  not 
made,  it  is  necessary  that  the  owner  of  property  appropriated  shall 
have  notice  of  the  appropriation  or  of  an  opportunity  for  com- 
pensation.    The  notice  to  the  owner  may  be: 

1.  A  notice  of  an  appropriation;  or 

2.  If  not  so  notified,  a  notice  as  provided  by  Sections  281 
and  281a  of  the  Code  of  Civil  Procedtire  in  the  nature  of  a 
notice  of  interpleader  in  a  proceeding  before  the  Court  of 
'Claims.     (Sections  20  and  21,  Court  of  ClaimiSi  Act.) 

If  neither  of  such  notices  are  given,  and  an  award  is  made  for 
the  lands  taken  and  siich  an  award  deposited  in  court  under  Sec- 
tion 268a  of  the  Code  of  Civil  Procedure,  a  notice  to  the  owner 
of  property  so  appropriated  of  any  application  for  a  distribution 
of  the  award  ^°  and  a  failure  to  question,  the  sufiioiency  of  the 
award,  would  probably  bar  any  further  claim. 

The  Legislature  may  provide  for  the  service  of  a  notice  on  an 
owner  of  lands  required,  as  a  condition  precedent  to  entry  by  the 
State  Engineer,  excepting  for  purposes  of  survey.  This  is 
required  by  the  Barge  Canal  Acts.  Entry  before  service  of  notice 
is  a  trespass.^^ 

The  purpose  of  the  service  of  such  a  notice  is  to  fix  the  rights  as 
between  the  owner  and  the  State  — 

1.  To  preclude  the  owner  from  thereafter  conveying  his 
property,  if  proof  of  service  is  duly  recorded  in  the  county  ' 
clerk's  office; 

2.  To  fix  the  liability  of  the  State  and  the  date  thereof, 
even  though  actual  entry  may  not  be  made  for  a  considerable 
time  thereafter;  and 

3.  To  vest  title  in  the  State  and  fix  the  date  thereof  if 
the  act  so  provides  or  may  be  so  construed.^^ 

10.  Section  268b,  Code  of  Civil  Procedure;  see.  28a,  Court  of  Claims  Act. 

11.  Van  Alatine  v.  Belden,  41  A.  J).  128;  58  N.  Y.  Supp.  521;  af.  161 
N.  T.  661. 

12.  Kehlen  v.  State,  223  N.  Y.  383. 
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Such  a  notice  must  be  of  the  kind  to  constitute  notice  to  the 
owner.     Notice  is  a  "  means  of  knowledge."  ^^ 

B.     An  Appeopeiation  is  a  Sale.* 

An  appropriation  or  a  condemnation  of  real  property  in  pro- 
ceedings under  a  statute  operates  when  perfected  as  a  transfer  of 
title  and  is  in  a  legal  sense  the  purchase  and  sale  of  the  lands  or 
an  interest  in  the  land  appropriated  or  condemned.  Private 
titles  are  subject  to  the  supreme  power  of  the  State,  and  it  may  act 
directly  or  authorize  others,  such  as  a  railroad  company  or  a 
municipality,  to  take  property  by  condemnation  proceedings.  In 
theory,  the  owner  assents  to  this  exercise  of  sovereign  power.  The 
compensation  awarded  is  a  substitute  for  the  land  or  interest  taken. 
A  condemnation  proceeding  by  a  railroad  company  operates  as  a 
sale  of  property  taken  and  a  purchase  by  the  company.  The  inter- 
est acquired  by  the  company,  whatever  its  exact  legal  character,  is 
"  scarcely  less  than  a  fee."  ^* 

In  Clarke  v.  L.  I.  E.  Co.,^°  lands  which  had  been  sold  under 
an  executory  contract  of  sale  were  acquired  by  the  City  of  New 
York  under  right  of  eminent  domain.  The  court  held  that  at 
the  time  of  the  taking  the  vendee  under  the  contract  had  the  equita- 
ble title;  that  the  vendor  had  a  lien  for  the  payment  of  the  pur- 
chase money;  that  the  purchaser  under  the  contract  was  deemed 
to  have  acquired  the  lands  subject  to  the  possibility  of  the  lands 
being  taken  for  public  use;  that  this  possibility  of  taking  was 
deemed  to  have  been  within  the  contemplation  of  the  parties.  It 
was  a  case  of  where  one  party  had  sold  lands  to  another,  who  in 
effect  spld  to  the  City  of  New  York.  The  lien  of  the  original 
vendor  for  the  unpaid  balance  of  the  purchase  price  was  trans- 
ferred from  the  land  to  the  award,  although  the  award  might  not 
have  been  sufficient  to  pay  the  lien  if  the  property  had  depreciated 

13.  Matter  of  Union  E.  R.  R.  Co.  of  Brooklyn,  112  N.  Y.  61,  75. 
Matter  of  City  of  New  York,  3ia  N.  Y.  538,  544. 

*iSee  Weed's  Practical  Real  Estate  I/aw,  p.  199. 

14.  Vandermulen  v.  Vandermnlen,  108  N.  Y.  195. 

15.  126  A.  D.  282;  110  N.  Y.  Supp.  697. 
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in  value  between  the  time  of  the  original  sale  by  contract  and  the 
condemnation  thereof.^" 

The  Jackson  case  involved  an  appropriation  of  lands  by  the 
State  for  Barge  Oanal  purposesi.  The  court  held  that  a  "  con- 
demnation is  an  enforced  sale,  and  the  State  stands  toward  the 
owner  as  buyer  toward  seller.  On  that  basis  the  rights  and  duties 
of  each  must  be  determined." 

In  the  Matter  of  Nassau  Electric  Railroad  Company/^  an 
appropriation  was  held  to  be  a  condemnation.  The  rights  of  the 
parties  are  the  same  whether  the  State  appropriates  or  condemns 
or  whether  the  condemnation  is  by  a  municipality  or  corporation 
under  authority  delegated  by  the  Legislature  of  the  State. 

On  the  completion  of  the  appropriation  and  the  vesting  of  title 
in  the  State,  i.  e.,  on  the  sale  and  purchase,  the  State  —  the  pur- 
chaser —  is  liable.  This  liability  when  the  amount  thereof  is 
fixed  is  commonly  called  an  award.  The  award  until  paid  is  held 
by  the  State.  It  takes  the  place  of  the  land  appropriated.  The 
same  persons  who  owned  or  were  interested  in  the  land,  own  or 
are  interested  in  the  award,  and  to  them  the  State  must  pay.^° 

Tiffany  Studios  v.  Seibert "  held  that  even  though  title  to  cer^ 
tain  lands  was  vested  in  executors  as  trustees  with  power  of  sale, 
the  discretion  conferred  upon  them  applied  only  to  getting  full 
value  for  lands  devised  to  them;  that  a  condemnation  of  such 
lands  was  a  sale  by  them.  "  That  exercise  of  discretion  was  met 
and  satisfied  by  a  taking  of  the  property  by  the  city,  when  its  full 
value  must  be  assumed  to  have  been  awarded,  and  by  payment 
of  the  whole  consideration  in  cash." 

An  owner  of  real  property  executed  a  will,  but  before  her  death 
the  property  was  condemned  by  the  City  of  New  York.  The 
devisee  in  the  will  claimed  the  fund  arising  from  the  award  on 
the  ground  that  it  was  real  property.  In  passing  upon  this  con- 
tention the  Court  of  Appeals  in  Ametrano  v.  Downs  (170  N.  Y. 
388)  laid  down  the  following  rules: 

16.  Hunter  v.  aty  of  N.  Y.,  151  A.  D.  30;   135  N.  Y.  Supp.  253. 
Jackson  v.  State,  213  N.  Y.  34. 

N.  Y.  T.  Co.  V.  State,  169  A.  D.  310;  154  N.  Y.  Supp.  1059-;  af.  218  N.  Y.  73iS. 

17.  173  A.  D.  253;   169  N.  Y.  Supp.  473. 

18.  See  Murphy  v.  Hirsehman,  168  A.  D.  153 ;  153'  N.  Y.  Supp.  849-. 

19.  178  A.  D.  787;  166    N.  Y.  Supp.  304;  af.  2a3  N.  Y.  712, 
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(a)  Had  the  devisee  voluntarily  'aliemated  her  property  by 
deed,  the  devisee  would  have  no  claim  to  the  proceeds  of  the 
sale ;  these  proceeds  will  become  and  remain  personal  property 
even  though  in  the  nature  of  a  purchase  money  mortgage. 

(b)  A  different  rule  does  not  obtain  in  case  of  involuntary 
alienation  by  operation  of  law;  there  is  no  distinction  in 
principle. 

(This  decision,  rendered  in  1902,  was  considered  an 
original  authority,  page  392.) 

(c)  A  sale  by  execution  or  judicial  decree  in  the  lifetime 
of  an  intestate,  converts  the  proceeds  into  personalty,  while 
if  the  sale  is  made  after  his  death,  they  remain  real  estate. 

(d)  An  exception  results  where  property  belongs  to  an 
infant  or  to  an  incompetent,  in  which  case  the  proceeds  retain 
their  original  character  of  realty. 

Matter  of  Mayor  ^°  involved  a  situation  where  the  owner  of  a 
vacant  lot  and  one-half  of  the  street  in  front  thereof,  not  then 
opened  by  public  authority  but  shown  on  a  map,  conveyed  such 
lot  and  one-half  of  the  street  after  the  City  of  'New  York  acquired 
title  to  the  street  by  condemnation.  The  court  held  that  on  the 
vesting  of  title  to  the  street  in  the  city,  the  right  to  damages  being 
a  mere  right  of  action  not  running  with  the  land,  vested  in  the 
then  owner;  that  on  payment  such  payment  related  back  to  the 
original  debt  which  accrued  at  the  time  of  the  taking.  The  right 
to  the  award  and  any  payment  made  thereunder  did  not  pass  by 
virtue  of  the  deed  by  reason  of  the  fact  that  such  deed  contained 
a  description  including  the  lands  already  taken  by  the  city;  this 
right  would  only  pass  when  specially  assigned  or  described  as  such 
in  the  conveyance. 

The  foregoing  review  of  the  law  relative  to  the  acquisition  of 
title  by  the  State  generally  and  of  the  method  and  effect  thereof 
is  of  importance  to  prospective  purchasers  of  lands  in  all  parts 
of  the  State  of  New  York,  for  the  reason  that  the  State  has 
acquired  and  is  now  acquiring  lands  for  canal,  park,  conservation 
and  other  State  purposes,  including  State  institutions  of  every 
description.     The  method  of  acquisition  is  governed  by  general 

80.     116  A.  D.  253;   101  N.  Y.  Supp.  €13. 
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and  special  acts.  ITo  uniform  method  of  procedure  is  prescribed. 
In  many  instances,  no  records  may  be  found  in  the  county  clerk's 
office  of  the  county  where  the  lands  appropriated  are  situated;  an 
individual  may  assume  to  convey  lands,  title  to  which  has  already 
vested  in  the  State;  a  deed  from  him  to  another  individual  may 
convey  no  title;  evidence  of  the  State's  title  may  only  be  found 
by  consulting  the  records  in  the  offices  of  various  State  officials. 

Second.    Appropriation  by  Entry.* 

Although  there  may  be  a  statutory  provision  requiring  the 
making  of  a  survey,  the  filing  of  a  map,  approval  by  a  certain 
State  board  or  officer,  service  of  notice  on  the  owner  and  other 
steps  as  a  requisite  to  the  vesting  of  title  in  the  State  and  in 
order  to  make  an  entry  by  the  State  legal,  it  has  frequently  oc- 
curred that  there  has  been  an  actual  entry  and  appropriation  without 
taking  the  prescribed  steps.  The  entry,  if  followed  by  continuous 
possession  and  occupation,  may  be  evidenced  on  the  ground,  and 
an  inspection  of  the  premises  may  disclose  such  entry  and  occupa- 
tion and  thus  put  a  prospective  purchaser  on  guard. 

If  the  entry  is  illegal  in  that  it  is  made  before  necessary  statu- 
tory proceedings  have  been  taken,  an  owner  may  be  able  to  main- 
tain ejectment.  It  has  been  found,  however,  that  the  owner  does 
not  always  institute  ejectment  proceedings  but  in  some  oases  has  filed 
a  claim  with  the  Court  of  Claims  and  has  adopted  the  entry  as 
a  legal  appropriation,  the  State  not  denying  the  appropriation 
but  consenting  to  a  trial  of  the  claim  and  to  an  award  on  the 
theory  that  the  lands  have  been  legally  and  permanently  appro- 
priated. Such  action  on  the  part  of  the  owner  and  the  State 
might  be  indicated  only  by  the  records  on  file  in  the  office  of  the 
Court  of  Claims. 

A.     Estoppel.-)- 

It  may  be  assumed  that  on  the  award  by  the  Cfturt  of  Claims 
of  full  value  of  the  lands  so  appropriated  and  the  payment  of 

*  See  generally,  Nichols  on  Eminent  Domain,  2d  Ed. 
American  Woolen  Co.  v.  State,  195  A.  D.  698. 

■}■  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  26, 
p.  634. 
See  Weed's  Practical  Eeal  Estate  Law,  p.  197. 
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such  an  award,  title  wouH  vest  in  the  State  and  the  owner  would 
be  estopped  from  denying  same  and  from  thereafter  claiming 
title." 

As  an  illustration,  attention  is  directed  to  People  v.  Eisher 
(190  ]Sr.  Y.  468),  involving  title  to  several  thousiand  acres  of  land 
in  Herkimer  County.  The  Superintendent  of  Public  Works  was 
given  authority  to  erect  and  maintain  a  dam  and  thereafter  to 
raise  said  dam  and  thus  flood  a  large  area.  The  lands  were  over- 
flowed and  permanently  flooded,  a  claim  was  filed  by  the  owner 
and  an  award  made  for  the  value  of  such  lands  without  taking 
any  of  the  statutory  proceedings  for  the  acquisition  of  title  to  the 
lands  so  flooded.  Pending  the  proceedings,  however,  a  survey  was 
made  by  the  State  Engineer  of  the  lands  flooded  and  lands  in 
addition  thereto,  and  following  the  award  by  the  Court  of  Claims, 
Notice  of  Appropriation  was  served.  Four  days  after,  the  award 
was  paid  to  the  claimant  and  the  Court  of  Appeals  held  that  title 
vested  in  the  State  not  only  to  the  lands  flooded  but  also  to  the 
lands  between  the  flow  line  and  the  line  of  the  survey. 

But,  if  the  State  has  done  nothing  to  interfere  with  or  control 
the  possession  of  lands  and  no  notice  of  appropriation  has  been 
served  on  the  owner,  the  entry  upon  lands  by  the  State  and  the 
erection  of  a  dam  thereon  will  not  constitute  an  appropriation 
or  the  taking  possession  of  lands  which  may  be  flowed  or  flooded  as 
a  result  of  the  construction  of  the  dam,  even  though  the  flow  line  has 
been  surveyed  to  tihe  knowledge  of  the  owner  of  the  land.  Various 
acts  were  passed  by  the  Legislature  authorizing  the  construction 
of  a  reservoir  on  Black  River  and  providing  for  the  expense 
thereof.  Surveys  were  made  and  stakes  set.  This  extended  over 
a  period  of  years  during  which  certain  construction  work  was 
done.  But  no  provision  was  made  for  the  acquisition  of  title  to 
lands  to  be  flowed  until  after  the  owner  thereof  had  conveyed  a 
right  of  way  to  a  railroad  company  which  constructed  its  line 
across  lands  which  would  be  flooded  as  a  result  of  the  construction 
of  the  dam.  Notice  of  appropriation  was  not  served  until  after 
the  railroad  was  constructed.  In  N.  Y.  C.  &  H.  E.  R.  Co.  v. 
State, ^^  it  was  held  that  the  owner  was  not  precluded  from  con- 

21.  See  Ametrano  v.  Downs,  170  N.  Y.  38«,  93. 

22.  37  A.  D.  57;   55  N.  T.  Supp.  ftS'S;  af.  177  N.  Y.  577. 
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veying  his  land  or  a  right  of  way  over  and  across  same  to  the 
railroad  company  before  formal  appropriation  by  service  of  notice. 
The  rule  laid  down  in  Waller  v.  State/^  that  mere  words  of 
appropriation,  unaccompanied  by  any  act  on  the  part  of  the  officers 
of  the  State  by  taking  possession  of  or  controlling  property  to  be 
appropriated,  cannot  amount  to  an  actual  and  complete  appro- 
priation, was  followed.  It  was  not  only  necessary,  in  order  to 
effect  an  actual  appropriation  of  lands  to  be  flooded,  to  enter 
upon  and  construct  the  dam,  but  it  was  also  necessary  to  fill  the 
reservoir  created  thereby  and  to  flood  the  lands  desired. 

Third.     Adverse  Possession.* 

An  entry  by  the  State  under  color  of  title  and  a  claim  to  own 
lands  entered  upon  in  fee,  pursuant  to  a  statute  which  declared 
that  the  fee  simple  of  all  the  premises  appropriated  should  be 
vested  in  the  People,  vests  the  absolute  title  in  the  State  by  adverse 
possession.  Title  by  adverse  possession  may  be  acquired  by  the 
State  for  the  use  of  the  public  and  where  the  State  was  in  the 
actual  possession  and  occupation  of  premises  claiming  to  own  them 
under  statutes  and  the  acts  of  its  officers,  the  State  is  held  to  have 
title. 

Whether  the  State  acquires  the  fee  to  lands  taken  by  condem- 
nation or  by  adverse  possession,  its  title  does  not  revert  to  the 
original  owners  upon  the  sale  thereof  because  the  State  has  the 
right  to  sell  lihe  same  or  to  dispose  of  such  lands  in  any  way  that  it 
chooses,  regardless  of  the  fact  that  it  made  no  compensation  to 
anyone  for  the  lands.^* 

23.  144  N.  Y.  579. 

*  See  Weed's  Practical  Real  Estate  Law,  p.  53. 
Wood  on  limitations   (4tli  Ed.),  pp.  7,  1218. 

24.  Eldridge  v.  Oity  of  Binghamton,  120  N.  Y.  309. 
See  also  Birdsall  v.  Gary,  66  How.  Pr.  358. 
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First.     Early  History. 

By  Chapter  237  of  the  Laws  of  1816,  five  CoiniaisBioiier&  were 
appointed  to  adopt  measures  to  effect  comm-unicatioii  by  means  of 
canals  and  locks  between  the  Hudson  River  and  Lake  Erie  and  the 
Hudson  River  and  Lake  Champlain.  The  Commissioners  were 
charged  with  the  duty  of  making  surveys  and  locating  routes,  and 
they  were  authorized  to  make  application  to  all  citizens  or  inhab- 
itants for  grants  or  donations  of  land  for  the  purpose  of  construct- 
ing said  canals. 

Grants  or  dbnations,  which  were  otherwise  known  as  "  cessions," 
to  the  number  of  nearly  200  were  made  between  the  years  1816 
and  1821,  inclusive.    They  may  be  found  on  file  in  the  office  of  the 
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State  Comptroller  (Canal  Bureau)  in  Alt)anj.  They  have  not  been 
recorded  in  the  various  county  clerks'  offices  of  the  counties  in 
which  the  lands  described  therein  are  located.  These  cessions 
grant  and  forever  transfer  to  the  People  of  the  State  of  N'ew  York 
all  lands  belonging  to  the  one  executing  same,  which  shall  be 
necessarily  occupied  by  the  site  of  the  canal,  towing  paths,  feeders, 
aqueducts,  reservoirs,  spoil  banks,  embankments,  drains  and  cul- 
verts connected  therewith. 

By  Chapter  262  of  the  Laws  of  1817,  the  Commissioners  ap- 
pointed by  Chapter  237  of  the  Laws  of  1816  were  continued  in 
office  and  denominated  "The  Canal  Commissioners." 

By  the  same  Act  there  was  constituted  a  fund  to  be  denominated 
"  The  Canal  Fund,"  which  was  to  be  managed  by  a  Board  of 
Commissioners  to  be  denominated  "  The  Commissioners  of  the 
Canal  Fund,"  consisting  of  the  Lieutenant  Governor,  Comptroller, 
Attorney  General,  Surveyor  General,  Secretary  and  Treasurer.^ 

"  The  Carnal  Commi'ssioners "  were  authorized  to  commence 
making  the  said  canals  and  by  themselves  or  any  superintendent, 
agent  or  engineer  employed  by  them,  "  to  enter  upon,  take  posses- 
sion of  and  use  "  any  lands,  waters  and  streams  necessary  for  the 
prosecution  of  the  improvements.  As  to  any  lands  so  appropri- 
ated, it  was  their  duty  to  secure  the  appointment  of  appraisers, 
who  were  charged  with  the  duty  of  making  an  estimate  and  ap- 
praisal of  the  lands  appropriated. 

It  was  further  provided  that  "  The  Canal  Commissioners  "  shall 
pay  the  damages  so  to  be  assessed  and  appraised,  and  the  fee 
simple  of  the  premises  so  appropriated  sfhall  be  vested  in  the 
People  of  this  State. 

Under  the  early  Canal  Acts,  no  provision  was  made  for  the  sur- 
vey of  the  several  parcels  of  land  required  for  canal  purposes ;  no 
maps  of  the  lands  appropriated  were  required,  and  it  was  not  neces- 
sary to  serve  any  notice  upon  the  owners  of  lands  so  appropriated. 

As  stated  by  the  Court  in'  Van  Alstine  v.  Belden,^  power  was 

1.  Article  V,  Section  5,  of  the  State  Constitution  specifies  the  present  person- 
nel of  the  Commissioners  of  the  Canal  Fund  and  provides  that  such  Commis- 
sioners,  together  with  the  State  Engineer  and  Surveyor  and  the  Superintendent 
of  Public  Works,  shall  constitute  the  Canal  Board. 

a.     41  App.  Div.  123;  58  N.  T.  Supp.  531;  af.  161  N.  Y.  &61. 
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vested  in  the  Canal  Commissioners  to  take  suoli  lands  as  the  com- 
missioners determined  necessary.  "  Their  ipse  dixit  seemed  to 
be  all  that  was  essential." 

A.     Public  Recokds. 

The  early  history  of  the  canals  has  been  frequently  reviewed  by 
the  courts,  and  several  histories,  reports  and  other  papers  have 
been  prepared  which  helj>  to  throw  some  light  on  what  land  W£^ 
actually  acquired  by  the  State  for  canal  purposes. 

There  may  be  found  in  the  office  of  the  Attorney  General  in 
Albany  the  following: 

New  York  Canal  Claims  Digest,  1818  to  1858,  complied  by 
S.  P.  Allen,  Clerk  of  the  Senate,  by  authority  of  a  Senate  Reso- 
lution. This  is  a  digest  of  claims  and  the  action  thereon  by  the 
Legislature  and  the  Canal  Board,  together  with  the  awards  made 
by  the  Board  of  Canal  Appraisers  from  1818  to  1858.  The  names 
of  the  claimants,  the  nature  of  the  claims,  the  action  taken  thereon 
and  the  awards,  together  witih  the  date  thereof,  are  set  forth. 

A  similar  digest  covering  claims  from  1860  to  1865,  and  an- 
other from  1866  to  1870,  inclusive,  are  in  the  library  of  the  Attor- 
ney General. 

There  may  also  be  found  in  the  office  of  the  Attorney  General : 

A  history  of  New  York  Canals,  by  Whitford  —  1906 ; 

Proceedings  of  the  Oanal  Commissioners  covering  various  peri- 
ods and  years ; 

New  York  State  Waterways  and  Canal  Construction,  by  Hill  — 
1908; 

Reports  of  the  State  Engineer  on  Canals,  all  of  which  may  be 
found  helpful  in  determing  these  questions  of  title. 

There  are  in  the  following  offices  books,  records  or  maps  that 
may  indicate  the  source  of  the  State's  title: 

1.  State  Compteollee,  Bueeau  of  Canals.  Grants, 
leases,  &c.,  1816  to  date;  including  about  190  "Deeds  of 
Cession "  with  separate  index,  mostly  prior  to  1830,  and 
stating  name  of  Canal,  but  giving  no  description  of  property. 
A  list  of  the  "  Cessions  "  may  be  found  in  "  Appendix  Il-a," 
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A  special  report  by  the  Oanal  Oommissioiiers,  made  or 
filed  April  3,  1817,  and  found  in  the  legislative  documents 
for  181Y  and  in  the  Legislative  Eeference  Library  in  a  bound 
volume  of  Canal  Commissioners'  Report  for  1816,  states  they 
had  56  grants  of  land  west  of  the  Seneca  River.  As  the 
Comptroller's  office  has  leas  than  56  grants  dated  before  April 
3,  1817,  the  56,  or  a  part  thereof,  may  be  in  the  Western 
Division  Engineer's  office,  with  grants  of  land  for  the  Genesee 
Valley  Canal,  or  elsewhere. 

2.  Seceetaet  of  State.  Releases  to  the  People  of  the 
State  of  New  York;  1816  to  date. 

3.  SuPEEiNTENDBNT  OF  PtiBLic  WoEKS.  Appropria- 
tions, including  appropriations  by  the  Canal  Ctommissioners ; 
1816  to  date. 

4.  CouNTT  Cleeks'  Ofeices.  Recorded  plats  (without 
wiiitten  description)  accompanying  Awards  piade  by  the 
Canal  Appraisers  for  lands  appropriated  from  1834  to  date. 

(Original  awards  said  to  have  been  destroyed  in  the  Capitol 
fire.) 

5.  Middle  Division  appropriations  for  $9,000,000  en- 
largement are  found  in  the  Middle  Division  Engineer's 
office. 

6.  Legislative  Reeeebnce  Libeaey: 

(a)  Reports  of  Canal  Commissioners; 

(b)  Reports  of  Auditor  of  Expenditures  for  the 

Canals,  1847-1883 ; 

(c)  Reports  of  Court  of  Claims ; 

(d)  Reports  of  Board  of  Claims; 

(e)  Digest  of  Claims,  3  volumes. 

7.  State  Compteollee's  Office: 

(a)  Book  entitled  "  Index  to  Damages." 

(b)  Vol.  I,  of  Digest  of  Claims  (1818-1858). 

In  case  no  claim  was  made  within  the  time  fixed  by  law,  title 
may  have  been  acquired  by  the  State  without  payment,  and  no 
record  may  be  found. 

The  State  acquired  title  to  certain  canals  after  the  construction 
thereof,  by  deed  of  conveyance.  Such  a  deed  was  made  by  the 
Oneida  Lake  Canal  Company  to  the  People  of  the  State  of  New 
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York.  It  is  dated  April  3,  1841,  and  is  on  file  in  the  office  of  the 
State  Comptroller  (Oanal  Bureau).  It  is  not  recorded  anywhere. 
The  deed  conveys  lands  in  Madison  and  Oneida  counties. 

By  Chapter  336  of  the  Laws  of  1884,  the  Superintendent  of 
Public  Works  or  other  authorized  agent  of  the  State  was  required 
to  serve  upon  the  owner  of  lands,  streams  or  waters  thereafter 
appropriated  for  canal  purposes,  a  notice  of  such  appropriation 
containing  a  description  of  the  lands,  streams  or  waters  so  appro- 
priated. As  a  result  there  has  been  less  uncertainty  as  to  descrip- 
tions of  lands  taken  since  that  time. 

Chapter  118  of  the  Laws  of  1888  provided  that  a  duplicate  of 
the  notice  was  to  be  recorded  in  the  office  of  the  clerk  of  the  county 
where  the  land  appropriated  was  situated,  thus  insuring  greater 
permanency  of  record,  and  giving  notice  to  prospective  purchasers. 

The  Canal  Law  of  1894  revised  in  on©  statute  the  various  pro- 
visions relating  to  canals.  Sections  70,  71  and  72  of  Chapter  338 
of  the  Laws  of  1894  provided  for 

1.  The  permanent  appropriation  of  lands  for  construction 
purposes ; 

2.  The  permanent  appropriation  for  repairs; 

3.  The  temporary  appropriation  for  repairs. 

Second.     Canal  Law. 

A.     How  Appeopeiatiows  are  Made.* 

The  present  "  Canal  Law,"  being  Chapter  V.  of  the  Consolidated 
Laws,  is  Chapter  13  of  the  Laws  of  1909,  as  amended.  The 
following  sections  of  the  "  Canal  Law  "  are  substantial  re-enact- 
ments of  Sections  70,  71  and  72  of  the  Act  of  1894: 

1.    Permanent  for  Construction. 

§  80.  Entey  upon  Lands.  The  superintendent  of  public 
works  may  enter  on,  take  possession  of  and  use  any  lands, 
structures  and  waters,  the  appropriation  of  which  for  the 

*See  generally,  Nichols  on  OEminent  Xtomain,  2d  Ed. 
B.  C.  &  G.  Anno.  Con.  Laws,  ad  Ed.,  Vol.  1,  p.  959. 
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use  of  tlie  can'als  and  the  works  connected  therewith,  and  for 
the  execution  and  completion  of  any  repairs  or  improvements 
directed  by  the  canal  board  or  legislature  to  be  made,  shall  in 
his  judgment  be  necessary.  An  accurate  survey  and  map  of 
all  such  lands  shall  be  made  by  the  state  engineer  and  certified 
by  him  to  be  correct,  and  the  superintendent  of  public  works 
shall  indorse  thereon  or  annex  thereto  a  certificate  stating  that 
the  lands  described  therein  have  been  appropriated  for  the  use 
of  the  canals  of  the  state,  and  such  map,  survey  and  certificate 
shall  be  filed  in  the  office  of  the  state  engineer.  The  superin- 
tendent of  public  works  shall  thereupon  serve  upon  the  owner 
of  any  real  property  so  appropriated  a  notice  of  the  filing 
and  the  date  of  filing  of  such  map  and  survey,  and  specifically 
describing  that  portion  of  such  real  property  belonging  to 
such  owner,  which  has  been  so  appropriated,  and  from  the 
time  of  such  service,  the  entry  upon  and  appropriation  by  the 
state  of  the  real  property  described  in  such  notice,  for  the 
uses  and  purposes  of  the  canals,  shall  be  deemed  complete,  and 
such  notice  shall  be  conclusive  evidence  of  such  entry  and 
appropriation  and  of  the  quantity  and  boundaries  of  the 
lands  appropriated. 

The  superintendent  may  cause  duplicates  of  such  notice, 
with  an  affidavit  of  due  service  thereof  on  such  owner,  to  be 
recorded  in  the  books  used  for  recording  deeds  in  the  office 
of  the  clerk  of  any  county  of  the  state  where  any  of  the 
property  described  therein  may  be  situated,  and  the  record 
of  such  notice  and  of  such  proof  of  service  shall  be  evidence 
of  the  due  service  thereof. 


2.    Permanent  for  Repairs. 

§  81.  Peemanbnt  Appeopeiatiom'  foe  Repaies.  When- 
ever in  the  judgment  of  the  superintendent  of  public  works 
any  of  the  earth  structures  of  the  canals  of  the  state  should 
be  raised,  widened,  strengthened  or  otherwise  improved,  he 
may  enter  upon  and  permanently  appropriate  to  the  use  of 
the  state  so  much  of  any  lands  adjacent  to  the  canals  as  may 
be  necessary  to  provide  earth  and  gravel  for  such  purposes. 
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Claims  for  damages  by  reason  of  any  such  appropriation 
may  be  adjusted  and  paid  by  the  superintendent,  if  the  amount 
thereof  can  be  agreed  upon  with  the  owners  of  the  lands  appro- 
priated, but  such  amount  shall  not  be  paid  out  of  the  treasury 
unless  the  canal  board  shall  approve  thereof. 

3.    Temporary  for  Repairs. 

§  82.  Tempoeakt  Appropriation  for  Eepairs.  When- 
ever the  navigation  of  any  canal  is  interrupted  or  endangered, 
the  superintendent  of  public  works  shall,  without  delay,  repair 
the  injury  causing  or  threatening  such  interruption,  and  for 
that  purpose  he  may,  by  himself  or  by  his  agents,  enter  upon 
and  use  any  contiguous  lands,  and  procure  therefrom  all  such 
materials  as  in  his  judgment  are  necessary  or  proper  to  be 
used  in  making  such  repairs,  and  agree,  subject  to  the  approval 
of  the  canal  board,  with  the  owner  of  the  property  so  appro- 
priated upon  the  amount  of  damage  to  be  paid  him  therefor. 

From  the  foregoing  three  sections,  it  is  to  be  noted  that  the 
Superintendent  of  Public  Works  may  permanently  appropriate 
lands  for  the  construction  or  enlargement  of  the  canals  of  the 
State  when  directed  by  the  Canal  Board  or  Legislature  so  to  do. 
Such  a  direction  has  frequently  been  given.  To  illustrate: 
The  Legislature  by  Chapter  624  of  the  Laws  of  1913  authorized 
the  Superintendent  of  Public  Works  to  appropriate  lands  for 
the  improvement  of  Ellicott  Creek  between  the  Erie  Canal  and 
the  City  of  Tonawanda.  The  act  provided  that  compensation 
was  to  be  made  "  in  the  same  manner  that  lands  are  authorized 
by  law  to  be  acquired  or  damages  fixed  for  canal  purposes." 

Where  lands  are  appropriated  under  Section  80  of  the  Canal 
Law,  the  amount  of  compensation  is  fixed  by  the  Court  of  Claims 
after  filing  a  claim  with  that  court. 

Under  Section  81  of  the  Canal  Law  (above  quoted),  there  is 
no  provision  for  a  direction  by  the  Canal  Board  or  Legislature; 
the  Superintendent  of  Public  Works  may  appropriate  lands  for 
the  purposes  specified  when  in  his  judgment  same  are  necessary. 
The  purposes  specified  are  "  to  provide  earth  and  gravel "  for 
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raising,  widening,  strengthening  or  improving  "  any  of  the  earth 
structures  of  the  canals." 

Claims  arising  from  such  appropriations  may  be  adjusted  and 
paid  by  the  Superintendent  with  the  approval  of  the  Canal  Board. 
In  case  of  disagreement  or  nonapproval  by  the  Canal  Board,  the 
Court  of  Claims  would  have  jurisdiction  to  hear  and  determine 
a  claim. 

Section  82  of  the  Canal  Law  (above  quoted)  provides  for 
the  taking  of  "  material "  when  navigation  is  interrupted  or  en- 
dangered. Compensation  may  be  fixed  and  made  in  the  same 
way  as  provided  by  Section  81. 

In  an  appropriation  under  Sections  80  or  81,  title  to  the  lands 
appropriated  would  vest  in  the  State.  In  an  appropriation  under 
Section  82,  title  is  not  affected;  no  preliminaries  are  provided; 
the  Superintendent  is  simply  authorized  to  "  enter  upon  and  use  " 
lands  and  take  therefrom  earth,  gravel,  stones  and  other  material 
for  use  in  preventing  or  repairing  a  break  in  the  walls  of  the 
canal  or  making  other  repairs. 

A  permanent  appropriation  of  lands  may  be  effected  by  the 
building  of  a  dam  and  overflowing  lands^  and  the  Superintendent 
of  Public  Works  may  also  secure  a  supply  of  water  and  water 
privileges  as  provided  by  Sections  86  and  87  of  the  Canal  Law 
as  follows : 

§  86.  Ageeements  foe  the  Puechase  oe  Watee  Privi- 
leges. Whenever  it  is  necessary  to  secure  to  a  canal  an  addi- 
tional supply  of  water,  the  superintendent  of  public  works 
may  agree  with  the  proprietor  of  any  hydraulic  privilege 
affected  by  the  taking  of  any  such  additional  supply  as  to 
the  terms  and  conditions  on  which  the  same  may  be  taken. 

§  87.  Supplying  Deficiencies  of  Watee.  Whenever 
the  navigation  of  any  canal  is  endangered  by  reason  of  a 
deficiency  of  water,  the  superintendent  of  public  works  shall, 
without  delay,  supply  such  deficiency.  Ebr  that  purpose,  he 
shall  resume  the  temporary  use  of  all  the  surplus  water  leased 
upon  the  level  of  the  canal  where  such  deficiency  exists.  If 
there  be  still  a  deficiency  of  water,  he  may, enter  upon  and 

3.    People  V.  Fisher,  190  N.  T.  *68. 
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use  all  lands,  streams  and  waters,  wMcli,  in  his  judgment, 
may  be  necessary  or  proper  to  be  used  to  procure  a  temporary 
supply  of  water  for  such  canals.  The  superintendent  may 
agree  with  the  owner  of  any  property  used  for  temporary 
purposes  under  this  section,  on  the  amount  of  damages 
sustained  by  him  thereby,  subject  to  the  approval  of  the  canal 
board,  but  no  damages  shall  be  allowed  in  any  case  for  resum- 
ing the  use  lof  any  leased  surplus  water. 

The  State  canals  are  defined  by  Section  2  of  the  Canal  Law 
as  follows: 

§  2.  Design ATioiT  of  Canals.  This  chapter  applies  to 
the  following  canals : 

1.  The  Erie  canal,  connecting  the  waters  of  Lake  Erie 
with  those  of  the  Hudson  river. 

2.  The  Ohamplain  canal,  connecting  the  waters  of  Lake 
Champlain  with  those  of  the  Hudson  river. 

3.  The  Cayuga  and  Seneca  canal,  commencing  at  Geneva 
and  terminating  near  Miontezum'a,  connecting  the  waters  of 
Seneca  lake  with  the  Erie  canal. 

4.  The  Oswego  canal,  commencing  at  Syracuse  and  termi- 
nating at  Oswego. 

5.  The  Black  River  canal  and  Erie  canal  feeder,  extend- 
ing from  the  foot  of  the  high  falls  in  the  Black  river,  in  the 
county  of  Levpis,  to  the  Erie  canal  at  Rome,  with  a  navigable 
feeder  from  the  Black  river  to  the  summit  level  near  the 
village  of  Boonville. 

The  term  "  canal,"  as  used  in  this  chapter,  includes  all 
the  side  cuts,  feeders  and  other  works  belonging  to  the  state 
connected  therewith. 

It  is  to  be  noted,  as  provided  by  the  last  paragraph,  that  "  side 
cuts,  feeders  and  other  works  "  belonging  to  the  State  and  con- 
nected VTith  the  canals  are  included  within  the  designation. 

It  has  frequently  happened  in  the  construction  of  the  canals 
that  a  stream  has  been  intercepted  and  made  to  empty  into  and 
feed  the  canal,  thus  depriving  lower  riparian  lowners  of  the  water 
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previously  flowing  over  their  land.  Likev^ise,  spillv^ays  have  been 
located  at  different  points  and'  surplus  waters  have  flooded  lands 
by  enlarging  streams  or  creating  new  channels. 

Claims  have  been  filed  for  the  taking  of  such  waters  or  for 
precipitating  waters  upon  lands  of  others,  on  the  payment  of  which 
the  State  has  secured  the  right  to  continue  the  diversion  or  flooding. 

Skaneateles  Lake  was  appropriated  for  the  use  of  the  canals  in 
the  year  1843  by  authority  of  the  Legislature.  The  appropriation 
covered  the  lake  and  the  outlet  for  a  reservoir  and  feeder  to  the 
Erie  Canal.  Lands  were  appropriated'  at  the  foot  of  the  lake  for 
the  purposes  'of  a  dam.  The  effect  of  this  appropriation  was  con- 
sidered at  length  in  Sweet  v.  The  City  of  Syracuse  (129 IST.  T.  316). 
It  was  held  that  the  State  did  not  appropriate  the  land  generally 
but  only  the  water;  that  flowing  water  could  not  be  appropriated 
as  it  is  not  the  subject  of  exclusive  control ;  that  neither  the  State 
nor  an  individual  could  acquire  more  than  a  usufructuary  right 
to  running  water;  that  the  State  acquired  the  right  to  the  use  of 
this  water  only;  that  the  only  property  right  which  the  State 
acquired  in  and  to  the  waters  of  the  lake  and  outlet  was  "  the 
right  to  divert  and  use  the  same  in  such  quantities  as  may  be 
necessary  for  the  use  and  operation  of  the  canal."  It  was  further 
held  that  "  subject  to  this  paramount  right,  the  riparian  ovsmers 
may  use  the  waters  of  the  lake  and  stream  for  domestic  or  manu- 
facturing purposes  and  the  public  as  a  highway  for  boats  and 
other  craft." 

This  decision  is  of  great  importance  and  may  be  decisive  of 
many  similar  questions.  It  is  to  be  noted  that  there  was  involved 
the  following  rights: 

1.  People  of  the  State  'of  New  York  through  the  officials 
thereof  in  charge  of  the  canals  of  the  State  to  take  water 
from  the  lake  for  the  purposes  of  operating  the  canals. 

2.  The  public  at  large  to  navigate  the  lake  and  use  same 
as  a  highway  for  boats. 

3.  Eiparian  owners  of  lands  beneath  and  alongside  the 
lake  and  outlet,  to  the  waters  thereon  and  flovsdng  over  same. 

4.  The  City  of  Syracuse  to  take  waters  from  the  lake  not 
required  for  the  use  of  the  canal,  pursuant  to  legislative 
enactment. 
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Third.     Maps  of  Canal  Lands. 

As  to  lands  taken  under  the  Act  of  1817,  or  before  maps  were 
required  to  be  made  in  the  first  instance,  the  Legislature  has  at 
different  times  provided  that  maps  should  be  made  of  all  of  the 
canal  lands  of  the  State. 

Chapter  IX,  Title  IX,  Article  1,  of  the  Eevised  Statutes  of  1829, 
provided  for  the  making  of  a  manuscript  map  of  every  canal 
then  or  thereafter  completed  and  of  all  the  lands  belonging  to 
the  State  adjacent  thereto  or  connected  therewith,  on  which  the 
boundaries  of  every  parcel  of  such  lands  to  which  the  State  shall 
have  a  title  shall  be  designated.  Such  map  was  to  be  compiled 
by  the  Ganal  Commissioners  who  were  authorized  to  cause  all 
necessary  surveys  to  be  made.  When  prepared  it  was  to  be  sub- 
mitted to  the  Canal  Board  for  approval  and  when  approved,  signed 
by  the  Canal  Commissioners,  certified  by  them  to  be  correct  and 
filed  in  the  office  of  the  Comptroller. 

Provision  was  also  made  for  filing  a  copy  in  the  clerk's  office 
of  every  county  intersected  by  the  canal  to  which  the  maps  shall 
relate,  and  it  was  further  provided  that  a  transcript,  duly  certified, 
shall  be  received  as  presumptive  evidence  in  all  judicial  and  legal 
proceedings. 

A.     Holmes-Htjtchinson   Maps. 

The  so-called  Holmes-Hutchinson  Maps  of  1834  were  made 
pursuant  to  the  provisions  of  the  Kevised  Statutes  of  1829,  to 
which  reference  has  been  made.  They  consist  of  a  series  of  maps 
bound  in  book  form  and  covered  the  then  canal  system  of  the 
State.  These  maps  were  filed  in  the  State  Comptroller's  office 
and  may  now  be  found  there. 

The  importance  and  significance  of  these  maps  was  presented 
in  connection  with  a  claim  filed  by  John  B.  Miller  et  al.  v.  The 
State  of  'New  York,  relative  to  lands  in  iN'iagara  County.  A  copy 
of  the  maps  had  not  been  filed  in  the  clerk's  office  of  Niagara 
County.  The  opinikm  by  Judge  Eodenbeck  of  the  Court  of  Claims 
is  reported  in  68  Misc.,  page  607,  and  125  IST.  Y.  Supp.  148. 
On  appeal  to  the  Appellate  Division,*  the  Court  held  that  these 

4.     164  A.  D.  533 ;  149  N.  T.  Supp.  78«. 
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maps  show  the  general  lines  of  the  canals  and  that  the  lands  shown 
thereon  had  been  appropriated  for  canal  purposes  and  made  a 
part  of  the  canal  system.  The  Court  of  Appeals^  affirmed  with- 
iOut  opinion  but  pointed  out  the  fact  that  the  Court  of  Claims 
had  held  that  the  State  is  the  owner  in  fee  of  the  lands  covered 
by  the  appropriation  and  that  claimants  derived  no  title  thereto 
by  adverse  possession  or  otherwise. 

The  foregoing  decision  is  of  especial  importance  for  the  reason 
that  the  1834  maps  not  only  show  the  general  lines  of  the  canal 
but  lands  and  waters  in  juxtaposition  to  the  canal.  As  a  part 
of  these  maps,  there  is  a  written  note  as  follows : 

"  Where  any  stream  or  pond  is  on  the  same  level  with  the 
waters  of  the  canal  atad  the  navigation  is  conducted  in  such 
stream  or  pond,  the  stream  or  pond  is  included  in  the  canal 
to  the  high  water  mark  of  the  stream  with  a  berm  bank  on  each 
side  of  fifteen  links  where  no  towing  path  is  designated  on 
the  map." 

The  meaning  of  "  berm  bank  "  was  defined  and  it  was  held  that 
there  was  an  appropriation  of  this  much  of  the  land  above  water 
as  though  it  had  been  enclbsed  within  the  lines  of  the  canal  itself. 

It  has  been  held,  however,  that  mere  words  of  appropriation  of 
land  for  State  purposes,  without  any  act  on  the  part  of  the  officers 
of  the  State  in  carrying  the  appropriation  into  effect  by  taking 
possession  of  the  lands  appropriated  or  controlling  the  lands  in 
some  form,  does  not  amount  to  an  actual  and  complete  appropria- 
tion. This  queetiton  was  considered  by  the  Court  of  Appeals 
and  tlhe  opinion  of  Judge  Peckham  in  Waller  v.  the  State  is 
reported  in  144  N.  Y.  at  page  579." 

As  the  Court  held  in  the  Miller  case'  that  it  was  not  necessary 
to  file  a  copy  of  the  map  in  the  county  clerks'  offices,  but  that 
the  provisions  for  so  doing  were  permissive  only,  an  examination 
of  title  to  any  land  in  a  locality  where  these  early  canals  were 
constructed  is  not  complete  by  examining  the  records  in  the  office 

5.  223  N.  T.  fiffO. 

6.  See  also  N.  Y.  C.  A  H.  R.  E.  Co.  v.  State,  37  A.  D.   57;    55  N.  Y. 
Bupp.  ©85;  af.  177  N.  Y.  577 

7.  68  Misc.  607 ;  125  N.  Y.  Supp.  148. 
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of  the  county  clerk  only  of  the  county  where  the  land  is  situated ; 
an  examination  of  the  records  and  m'aps  in  the  office  of  the  State 
Comptroller  and  State  Engineer  should  also  he  made. 

B.     Miscellaneous  Maps. 

Following  the  compilation  of  the  Holmes-Hutchison  maps,  it 
does  not  appear  that  any  general  maps  were  made  until  the  year 
1869.  There  were  in  the  meantime,  however,  miscellaneous  surveys 
and  maps  made  by  the  State  Engineer  which  may  be  found  on 
file  in  the  office  of  the  State  Engineer,  covering  particular  parcels. 

In  the  year  1869,  the  State  Engineer  and  Surveyor  prepared 
maps  showing  the  enlargement  of  the  Erie  Canal  from  Albany 
to  Schenectady  including  the  Albany  and  "West  TrOy  basins.  These 
maps  were  followed  by  maps  of  other  portions  of  the  enlarged 
canals  of  the  State  which  were  made  by  the  Division  Engineers 
from  year  to  year,  most  of  which  are  on  file  in  the  office  of  the 
State  Engineer  at  Albany,  but  some  of  which  are  on  file  only  in 
the  offices  of  the  Division  Engineers. 

By  Chapter  79  of  the  Laws  of  1895,  provision  was  made  for 
the  enlargement  and  improvement  of  the  Erie,  Champlain  and 
Oswego  Canals  and  for  the  expenditure  of  $9,000,000  for  that 
purpose. 

C.     ScHiLLNEE  Maps. 

In  the  year  1896,  George  L.  Schillner,  a  draftsman  in  the  office 
of  the  State  Engineer  and  Surveyor,  commenced  a  compilation  of 
all  maps  of  all  lands  whidh  had  been  acquired  for  canal  purposes 
to  that  time.  This  work  extended  over  a  period  of  twelve  years 
to  1908,  and  as  a  result,  there  may  be  found  on  file  in  the  State 
Engineer's  Office  a  very  complete  set  of  maps,  although  they  do  not 
appear  to  have  any  official  status.  They  were  not  certified  by 
the  State  Engineer  or  certified  to  be  correct  or  approved  by  the 
Canal  Board  —  in  fact  they  bear  no  endorsement. 

The  Canal  Law  of  1894  made  provision,  however,  for  the 
preparation  of  complete  manuscript  maps  and  field  notes  of  every 
canal  then  or  thereafter  to  be  built  an'd  of  all  the  lands  belonging 
fo  the  State  adjacent  thereto  or  connected  therewith,  and  for  the 
filing  of  same  in  the  office  of  the   State  Engineer,   an'd  copies 
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thereof  in  the  clerk's  offices  of  the  counties.     (See  Laws  of  1894, 
Chap.  338,  §§  4  and  5.) 

The  law  is  the  same  today  excepting  as  to  a  few  minor  amend- 
ments ;  the  following  being  Sections  4  and  5  of  the  existing  Canal 
Law  (Chapter  13  of  the  Laws  of  1909,  as  amended) : 

§  4.  Maps  aitd  Field-notes.  There  shall  be  kept  on  file 
in  the  office  of  the  state  engineer  complete  manuscript  maps 
and  field-notes  of  every  canal  now  or  hereafter  to  be  built 
and  of  all  the  lands  belonging  to  the  state  adjacent  thereto 
or  connected  therewith,  in  which  the  boundaries  of  every 
parcel  of  land  to  which  the  state  shall  have  a  separate  title 
shall  be  designated,  and  the  names  of  the  former  owners  and 
the  date  of  each  title  entered.  The  expense  of  all  such  maps 
and  field-notes  shall  be  paid  out  of  the  appropriations  made 
for  the  support  and  maintenance  of  the  canals.  All  such 
maps  and  field-notes  approved  by  the  canal  board  or  superin- 
tendent of  public  works  or  certified  by  such  board  or  superin- 
tendent or  by  the  state  engineer  to  be  correct,  shall  be  presump- 
tive evidence  of  the  truth  of  the  facts  therein  stated  and  of 
the  ownership  by  the  state  of  the  lands  therein  described. 

§  5.  Copies  of  Maps  and  Field-notes  in  Countt 
Gleek's  Office.  A  copy  of  every  map  and  of  all  field- 
books  and  notes  so  filed  or  of  such  part  thereof  as  relates  to 
the  canal  lands  in  any  county,  certified  by  the  state  engineer 
to  he  a  correct  copy  thereof,  shall  be  filed  in  the  clerk's  office 
of  such  county,  and  shall  be  evidence  with  like  force  and 
effect  as  the  original  maps  and  field-notes  of  which  it  is  a  copy. 
Transcripts  of  a  part  of  any  such  map  or  field-notes,  certified 
by  tlie  officer  having  the  custody  of  the  original  or  certified 
copies  from  which  they  are  made,  to  be  correct  copies  therepf , 
shall  be  evidence  as  to  the  parts  contained  in  such  transcripts, 
with  the  same  force  and  effect  as  if  the  originals  were  produced. 

D.     Latee  Maps. 

In  addition  to  the  general  powers  conferred  by  the  Canal  Law, 
the  Legislature  in  1910,  by  Chapter  199,  provided  for  the  mapping 
of  canal  lands  and  lands  adjacent  thereto  belonging  to  the  State  and 
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directed  the  State  Engineer  and  Surveyor  to  survey  and  map  carnal 
lands  not  included  within  the  lines  of  the  so-called  "  Barge  Canals." 
Following  is  such  act  in  part: 

Section  1.  The  state  engineer  and  surveyor  is  hereby 
directed  to  make  the  necessary  surveys,  field  notes  and  manu- 
script maps  of  all  such  portions  of  the  Erie,  Oswego  and 
Champlain  canals  as  are  not  within  the  lines  of  the  improved 
Erie,  Oswego  and  Champlain  canals,  and  of  all  the  lands 
belonging  to  the  state  adjacent  thereto  or  connected  therewith 
on  which  the  boundary  line  or  *  blue  line '  of  any  parcel  of 
such  land  to  which  the  state  shall  have  a  separate  title  shall 
be  designated  together  with  the  names  of  adjoining  owners. 

§  2.  Every  such  map  when  completed  shall  be  submitted 
to  the  canal  board  for  its  approval  and  when  so  approved 
shall  be  signed  by  the  members  of  the  canal  board,  be  certified 
by  them  as  correct  and  filed  in  the  office  of  the  comptroller. 

§  3.  A  transcript  from  the  original  map  or  from  a  copy 
thereof  certified  as  correct,  by  the  comptroller  or  by  the  state 
engineer  and  surveyor  shall  be  received  as  presumptive  evi- 
dence in  all  legal  or  judicial  proceedings. 

Since  Chapter  199  of  the  Laws  of  1910  became  a  law,  the 
State  Engineer  has  been  engaged  in  carrying  out  the  directions 
thereof  and  there  may  now  be  found  on  file  the  maps  provided  for, 
the  work  being  practically  completed.  These  maps  supersede  all 
previous  maps  in  that  they  embrace  all  lands  shovsTi  on  previous 
maps.  It  is  to  be  noted  that  a  certified  copy  is  presumptive 
evidence  in  all  legal  or  judicial  proceedings. 

Before  the  State  embarked  on  the  project  of  constructing  canals, 
there  had  been  granted  to  the  Western  Inland  Lock  Navigation 
Company  and  to  the  Northern  Inland  Lock  Navigation  Company 
charters  to  construct  and  operate  canals.  These  companies  came 
into  existence  in  1792 ;  they  acquired  lands  and  rights  and  con- 
structed and  operated  canals  which  were  later  purchased  by  the 
State.  The  question  has  arisen  as  to  what  lands  and  what  rights 
were  acquired  by  these  companies  in  the  first  instance  and  as  to 
what  property  rights  thereafter  passed  to  the  State.     The  rights 
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of  the  first  named  company  were  referred  to  in  Smith  v.  City  of 
Rochester  (92  N.  Y.  463,  83). 

The  lands  acquired  by  these  two  companies  are  generally  shown 
on  the  Holmes-Hutchinson  maps,  although  not  specifically  so  desig- 
nated; they  are  included  as  a  part  of  the  canal  lands.  Some  of 
these  lands  are  located  in  the  City  of  Little  Ealls,  Herkimer  County, 
and  are  occupied  in  part  by  manufacturing  plants  without  any 
grant  from  the  State.  Although  many  of  these  lands  have  been 
abandoned  for  canal  purposes  by  the  Canal  Board,  a  portion  has 
never  been  granted  by  the  Commissioners  of  the  Land  Office,  and 
title  thereto  is  still  vested  in  the  State  as  evidenced  by  the  Holmes- 
Hutchinson  map. 

Fourth.     Powrers  of  Superintendent  of  Public  Works.* 

A.     Geneeally. 

As  above  noted,  the  Superintendent  of  Public  Works,  under 
Section  80  of  the  Canal  Law,  is  authorized  to  appropriate  lands, 
structures  and  waters,  when  directed  by  the  Canal  Board  or  Legis- 
lature, which  shall  in  his  judgment  be  necessary.  The  general 
power  to  take  must  be  given  by  the  Canal  Board  or  Legislature, 
after  which  it  remains  for  the  Superintendent  of  Public  Works 
to  determine  what  particular  lands,  structures  or  waters  are  re- 
quired in  order  to  make  the  improvement  directed  by  the  Canal 
Board  or  Legislature.  The  general  powers  and  duties  of  the 
Superintendeni;  of  Public  Works  are  set  forth  in  Section  33  of  the 
Canal  Law. 

B.     As  TO  Raileoads  and  Other  STEUcTUEES.f 

The  Superintendent  of  Public  Works  has  been  given  a  super- 
visory power  over  so  much  of  any  railroad  as  passes  over  any 
canal  or  feeder  or  approaches  within  ten  rods  thereof,  regardless 
of  the  ownership  of  the  land  or  right  of  way  on  which  the  rail- 
road is  or  may  be  built.  This  power  is  conferred  by  Section  35 
of  the  Canal  Law,  which  reads  as  follows: 

*  See  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  940. 
t  See  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  944. 
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§  35.  PowEES  WITH  Reference  to  Railroad  Near  the 
Canals.  The  superintenldeiLt  of  public  worts  shall  have  a 
general  supervisory  power  over  so  niuch  of  any  railroad  as 
paisses  over  any  canal  or  feeder  belonging  to  the  state,  or  ap- 
proaches within  ten  rods  thereof,  so  far  as  may  be  necessary 
to  preserve  the  free  and  perfect  use  of  such  canals  or  feeders, 
or  for  making  any  repairs,  improvements  or  alterations  there- 
upon. No  railroad  corporation  shall  construct  its  railroad 
over  or  at  any  place  within  ten  rods  of  any  canal  or  feeder 
belonging  to  the  state,  unless  it  submits  to  the  superintendent 
of  public  works  a  map,  plan  and  profile  of  such  canal  or 
feeder  and  of  the  route  designated  for  its  railroad,  exhibiting 
distinctly  and  accurately  the  relation  of  each  to  the  other 
at  all  the  places  within  the  limits  of  ten  rods  thereof,  and 
obtains  the  written  permission  of  the  superintendent  of  public 
works  and  of  the  canal  board  for  the  construction  of  such 
railroad,  with  such  conldition,  directions  and  instructions  as 
in  his  judgment  the  free  and  perfect  use  of  any  such  canal  or 
feeder  may  require.  Whenever  any  street  railroad  shall  cross 
over  any  bridge  spanning  a  canal,  or  canal  feeder,  the  com- 
pany owning,  maintaining  and  operating  the  same  shall  be 
deemed  liable  for  and  shall  pay  all  damages  that  may  occur 
or  arise,  either  to  the  state  or  to  individuals,  by  reason  of  its 
laying  and  maintaining  its  tracks  or  rails  over,  upon  and 
across  any  such  bridge,  or  by  reason  of  the  operation  of  its 
cars  over  the  same ;  and  any  such  company  shall  upon  demand 
of  the  superintendent  of  public  works,  make  any  repairs  to 
such  structure  to  insure  the  continued  safety  thereof  ais  shall 
have  been  rendered  necessary  by  reason  of  such  use  of  said 
structure  by  said  company.  Any  company  so  maintaining 
or  operating  a  street  railroad  over,  upon  and  across  any  such 
bridge  shall  indemnify  the  state  against  any  and  all  loss, 
damages  or  claims  for  damage,  for  injuries  to  person  or 
property  of  passengers  which  shall  be  incurred  by  or  made 
against  such  state  by  reason  of  the  operation  of  such  railroad 
over  any  such  bridge,  and  the  superintendent  of  public  works 
may,  in  his  discretion,  require  any  company  so  maintaining 
or  operating  a  street  railroad  to  furnish  a  bond,  vrith  sureties 
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to  be  approved  by  Hm,  to  indenmify  the  state  from  all  such 
loss,  damage  or  claims.  AH  such  permits  heretofore  or  here- 
after granted  shall  be  revocable  whenever  the  free  and  perfect 
use  of  any  such  canal  or  feeder  may  so  require,  or  if  such 
railroad  company  shall  fail  to  make  any  such  repairs  when 
required  by  the  superintendent  of  public  works.  The  railroad 
company  using  or  occupying  any  bridge  over  the  same  shall, 
within  a  reasonable  time  after  the  service  upon  it,  by  the 
superintendent  of  public  works,  of  written  notice  of  such 
revocation,  or  to  make  such  repairs,  remove  at  its  own  cost 
and  expense  its  railroad  from  such  bridge  and  from  the  limits 
of  ten  rods  of  said  canal  or  feeder. 

The  foregoing  provision  should  never  be  lost  sight  of  by  trans- 
portation companies  when  approaching  canal  lands,  as  the  super- 
visory power  is  given  the  Superintendent  not  only  over  the  canal 
lands  owned  by  the  State  but  over  a  ten  rod  strip  by  whomsoever 
owned  on  either  side  of  the  canal  lands  or  feeders. 

C.     Permits.* 

The  written  permission  of  th©  Superintendent  of  Public  Works 
and  of  the  Canal  Board  for  the  desired  construction  must  be 
secured.    This  is  in  the  nature  of  a  revocable  permit. 

There  is  on  file  in  the  office  of  the  Superintendent  of  Public 
Works,  books  of  minutes  of  the  Canal  Commissioners  commencing 
April  16,  1817,  and  continuing  to  the  year  1878,  or  until  they 
were  succeeded  in  office  by  the  Superintendent  of  Public  Works. 
From  that  date  may  be  found  the  minutes  of  the  Superintendent 
of  Public  Works  continuing  to  the  present  time.  These  books  of 
minutes  contain  permits  granted  prior  to  1896. 

From  1896  to  the  present  time  separate  books  of  permits  have 
been  kept  and  are  now  on  file  in  the  office  of  the  Superintendent 
of  Public  Works.  These  permits  run  not  only  to  railroad  and 
other  transportation  companies,  but  cover  any  construction  over  or 
under  canal  lands  or  in  proximity  thereto. 

Section  33  of  the  Canal  Law,  which  defines  the  general  powers 

*  See  B.  C.  &  G.  Anno.  Con.  Laws,  M  Ed.,  Vol.  1,  p.  944. 
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and  duties  of  the  Superintendent,  provides  in  Paragrapli  12  thereof 
that  he  may  make  all  necessary  rules  and  regulations  for  the  safe 
and  speedy  navigation,  protection  and  maintenance  of  the  canals 
and  structures  thereof. 

The  form  of  permit  has  been  changed  from  time  to  time.  It 
has  been  necessary  to  consider  each  application  separately  except- 
ing as  to  general  provisions.  The  form  now  being  used  may  be 
foun'd  herein  and  is  designated  as  "  Appendix  III." 

Permits  may  be  issued  for  the  following: 

1.  For  the  construction  of  bridges  over  and  across  or  along 
the  side  of  canal  lands  on  which  may  be  located  tracfe  of 
steam,  electric  or  other  railroad  companies  and  necessary 
approaches. 

2.  For  the  construction  of  tracks  of  steam,  electric  or  other 
railroad  companies  in  cases  where  bridges  are  not  necessary. 

3.  For  the  construction  of  electric  transmission  lines  in- 
cluding towers,  poles,  cables,  wires,  etc. 

4.  For  the  construction  of  telegraph  and  telephone  lines. 

5.  For  the  laying  of  gas,  sewer  or  water  pipes  or  other 
pipe  lines. 

6.  For  the  erection  of  structures. 

7.  For  the  construction  of  roads  and  driveways. 

8.  Miscellaneous  purposes. 

D.     Ice  on  Caitais  and  Other  Watees. 

By  Section  33  of  the  Canal  Law,  Paragraph  13,  the  Superin- 
tendent of  Public  Works  is  granted  power  to  issue  permits  to  cut, 
gather  and  haul  away  ice  from,  the  canals. 

The  right  and  power  of  the  State  of  New  York  to  dispose  of 
the  ice  formed  on  its  canals  and  .to  restrict  the  right  to  take  ice 
from  the  Erie  Canal  was  considered  by  the  court  in  Green  Island 
Ice  Company  v.  Norton.*  It  was  pointed  out  that  the  ice  belongs 
to  the  owner  of  the  fee  where  it  is  formed  and  that  the  State, 
being  the  owner  of  the  fee,  was  the  owner  of  the  ice  which  formed 
thereon ;  that  the  control  which  the  State  exercised  over  the  canals 

8.     105  A.  D.  331;  86  N.  T.  Supp.  613;  af.  189  N.  T.  539'. 
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and  their  waters  was  different  than  that  which  it  exercised  over 
the  navigable  waters  of  the  State. 

The  distinction  was  further  made  that  the  State  owned  the 
canals  as  it  owned  its  public  buildings ;  that  the  interest  was  col- 
lective and  not  several;  that  it  was  not  an  interest  which  permits 
anyone  of  the  people  to  take  and  reduce  to  private  ownership  ice 
forming  on  the  canals;  that  it  was  proper  for  the  Legislature  to 
provide  that  the  Superintendent  of  Public  Works  might  issue 
permits  for  cutting  and  hauling  the  ice;  that  no  ice  should  be 
cut  or  hauled  excepting  on  permit  from  the  Superintendent  of 
Public  Works.  As  to  the  other  navigable  waters  of  the  State 
which  are  public  highways,  the  interest  of  the  People  is  several 
and  not  collective,  that  is,  any  person  may  use  these  highways  for 
purposes  of  travel. 

This  would  give  any  person  the  right  to  travel  upon  the  ice 
and  to  cut  and  take  ice  formed  on  navigable  rivers,  streams  or  lakes 
if  the  State  owns  the  underlying  fee,  subject,  however,  to  such 
regulations  as  would  insure  the  safety  of  the  general  public  which 
may  travel  over  the  ice  so  formed." 

If  the  State  does  not  own  the  fee  underlying  a  navigable  river, 
stream  or  lake  but  same  is  vested  in  an  individual,  the  right  to 
harvest  ice  would  vest  in  the  fee  ovwier,  subject  to  regulations 
insuring  the  safety  of  the  traveling  public,  on  the  same  theory 
that  the  public  has  a  right  to  travel  over  public  highways  but  not 
to  cut  any  trees  grovidng  within  the  bounds  of  the  highway  or 
to  take  therefrom  crops  growing  thereon. 

The  question  of  the  right  to  take  ice  from  — 

1.  Oanal  waters  covering  lands  through  which  a  channel 
has  been  dug  for  a  canal ;  also, 

2.  A  canalized  river,  that  is,  a  navigable  river  which  has 
simply  been  adapted  to  canal  purposes;  also, 

3.  Waters  impounded  by  a  dam  in  a  navigable  river  but 
extending  beyond  the  banks  thereof, 

was  considered  in  an  opinion  by  Attorney  General  Egburt  E. 
Woodbury  December  19,  1916,  reported  in  10  State  Department 

9.    Slingerland  v.  International  Contracting  Co.,  169  N.  Y.  60. 
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Keports  at  page  476.  As  these  reports  are  not  widely  circulated, 
and  as  the  points  discussed  and  decisions  reviewed  are  of  import- 
ance in  determining  the  ownership  of  ice  on  State  waters  generally 
and  the  right  to  harvest  such  ice,  the  opinion  is  set  forth  in  full. 
(See  "  Appendix  IV.") 

E.     FoECE  AND  Effect  of  Peemits. 

The  force  and  effect  of  permits  issued  by  the  Superintendent  of 
Public  Wk>rks  has  been  considered  at  various  times.  As  regards 
railroads  there  should  also  be  read  in  connection  with  Section  35 
of  the  Oanal  Law,  Section  8  of, the  Railroad  Law,  Paragraph  4, 
which  gives  to  every  railroad  corporation  power  to  construct  its 
road  across  any  of  the  canals  of  the  State  which  the  route  of  its 
road  shall  intersect  or  touch. 

It  is  to  be  noted  that  the  form  of  permit  provides  that  the 
Superintendent  of  Public  Works  may  at  any  time  revoke  and  annul 
same  and  cause  all  structures  placed  under  said  permit  to  be 
removed  from  State  land  without  cost  or  expense  to  the  State 
and  that  the  State  has  a  right  to  re-enter  and  re-occupy  lands 
covered  by  the  permit,  as  the  free  and  perfect  use  of  the  canals 
may  at  any  time  require  or  as  it  may  be  necessary  for  making 
repairs,  improvements  or  alterations  in  and  to  the  canals  or  for 
any  cause  whatsoever.  This  presents  the  question  as  to  whether 
the  removal  of  a  structure  may  be  com^pelled  without  showing 
cause,  that  is,  showing  that  it  does  interfere  with  the  free  and 
perfect  use  of  the  canal  or  that  such  removal  is  necessary  in  order 
to  make  repairs,  improvements  or  alterations  to  the  can'al. 

Although  Article  VII,  Section  8,  of  the  State  Constitution, 
provides  that  the  Legislature  shall  not  sell,  lease  or  otherwise  dis- 
pose of  the  canals,  but  that  they  shall  remain  the  property  of  the 
State  and  under  its  management  forever,  this  constitutional  prohi- 
bition has  not  been'  construed  as  preventing  the  granting  of  permits. 

The  following  opinion  was  rendered  by  the  Attorney  General 
to  the  Superintendent  of  Public  Works  on  February  17,  1899 : 

The  Honorahle  the  Superintendent  of  Public  Works,  Albany, 
N.  Y.: 
SiE. —  I  beg  to  acknowledge  the  receipt  of  your  letter  relat- 
ing to  your  authority  to  grant  the  privilege  of  laying  gas  pipe 
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over  one  of  the  canal  bridges  under  your  eharge,  and  tlie 
propriety  of  so  doing. 

Permit  me  to'  say  that  tihere  is  no  provision  of  law  govern- 
ing this  matter.  I  have  no  douibt  of  your  right,  as  an  in- 
cident of  your  supervisory  powers  to  grant  such  privileges, 
under  proper  restrictions.  In  my  judgment  a  permit  of  this 
character  should  only  be  granted  when  the  gas  pipe  proposed 
to  be  laid  shall  be  of  a  size  that  will  not  endanger  the  structure 
or  interfere  with  its  legitimate  use.  I  think  in  a  matter  of 
this  kind  it  will  be  proper  to  specify  a  reasonable  compensa- 
tion to  be  paid  for  such  privilege,  for  the  reasons  you  suggest. 
Respectfully  yours, 

John  0.  Davibs, 

Attorney-General. 

In  the  year  1900,  the  Superintendent  of  Public  Works  asked 
the  Attorney  General  for  his  opinion  as  to  the  power  of  the 
Superintendent  of  Public  Works  to  enter  into  a  contract  with  a 
telephone  and  telegraph  company  permitting  such  company  to 
erect  its  poles  and  wires  along  the  line  of  the  canal  and  within 
the  blue  line,  terminable  only  at  th©  end  of  a  specified  number  of 
years,  or  if  sooner  revoked,  that  lihe  State  would  be  liable  for 
the  expenses  of  construction. 

An  opinion  of  the  Attorney  General,  dated  March  28,  1900, 
is  to  the  effect  that  it  is  not  within  the  power  of  the  Superintendent 
of  Public  Works  to  grant  an  irrevocable  license  to  use  the  lands 
or  the  property  of  th©  State  for  a  fixed  period  under  the  provisions 
of  the  Constitution  and  statutes  fixing  and  defining  his  powers. 

On  March  3, 1911,  Attorney  General  Thomas  Carmody  rendered 
another  opinion  to  the  Superintendent  of  Public  Works  relative 
to  the  right  of  the  Superintendent  to  issue  permits  to  railway 
companies  to  construct  and  maintain  lines  within  the  blue  line 
euxd  vsdthin  the  ten  rod  limit.  The  opinion  was  expressed  that 
it  was  entirely  proper  for  the  Superintendent  of  Public  Works, 
with  the  approval  of  the  Canal  Board,  to  give  written  permission 
for  the  construction  of  a  railroad  over  any  canal  or  feeder  or 
within  ten  rods  thereof,  when  in  their  judgment  it  was  proper 
that  such  a  permit  should  be  granted.     On  March  23,  1911,  the 
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Atix)mey  General  rendered  another  opinion  to  the  Chairman  of 
the  State  Board  of  Tax  Commiseioners  relative  to  the  rights  of 
the  West  Shore  Railroad  Company  nnder  a  permit  issued  by 
the  Superintendent  of  Public  Works  pursuant  to  a  decision  of  the 
court  authorizing  him  so  to  do.  The  opinion  of  the  Attorney 
General  is  in  part  as  follows : 

It  is  quite  clear  to  my  mind  that  the  railroad  did  not 
acquire  title  to  any  of  the  lands  occupied,  by  the  so-called 
condemnation  proceedings.  The  legal  position  is  very  clearly 
defined  by  Justice  Churchill  in  permitting  the  company  to 
acquire  the  right.    He  held  as  follows: 

1st.  The  canals  of  this  State,  mentioned  in  Sec.  6, 
Art.  7,  of  the  Constitution,  as  amended  by  vote  of  the 
People,  Nov.  3d,  1874,  include  all  lands  within  the  blue 
lines,  so-called,  as  indicated  upon  the  official  maps. 

2d.  The  Constitution  (Art.  7,  Sec.  6)  does  not  pro- 
hibit the  construction,  by  a  Eailroad  Company  of  its 
roads  across,  along,  or  upon  such  lands,  where  inter- 
sected or  touched  by  the  route  of  its  road. 

3d.  The  right  to  such  construction  is  limited,  how- 
ever, by  the  'Constitution  to  such  extent,  as  that  the 
free  and  perfect  use  of  the  Canal  for  all  its  purposes  as 
a  Canal  shall  not  be  interfered  with. 

4th.  Such  construction  can  only  be  had  upon  the 
written  permission  of  the  Superintendent  of  Public 
Works,  whose  duty  it  is,  to  grant  such  permission  only 
upon  such  conditions,  aad  with  such  restrictions  and 
limitations,  as  shall  in  his  judgment  make  secure  such 
free  and  perfect  use  of  such  canal,  and  vdth  such  right 
of  re-entry  and  re-occupancy  reserved  on  the  part  of  the 
State,  as  such  free  and  perfect  use  of  such  canal  at  any 
future  time,  may  require. 

5th.  The  value  of  the  permission  so  given,  subject  to 
the  conditions,  instructions  and  limitations  of  Ifhe  Super- 
intendent of  Public  Works  attached  to  it,  is  a  proper 
subject  of  appraisal,  and  may  be  appraised  by  persons 
appointed  by  the  Court  for  that  purpose,  in  pursuance  of 
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the  statute  for  the  appraisal  of  lands  taken  by  railroad 
companies  for  the  construction  of  their  road. 

The  learned  court  made  the  following  direction: 

Let  an  order  be  drawn  appointing  appraisers  to  be 
approved  by  the  Court  to  appraise  the  compensation  to 
be  given  to  the  State  for  the  occupancy  subject' to  the 
permission  as  above  of  the  Superintendent  of  Public 
Works. 

The  statute  in  effect  at  the  time  of  this  decision  authorizing 
the  giving  of  the  permit  was  section  17  of  chapter  2T6  of  the 
Laws  of  1834,  which  has  since  been  revised  and  re-enacted 
in  section  35  of  the  Canal  Law. 

The  constitutional  provision  to  which  the  learned  justice 
refers  is  to  be  found  in  the  present  Constitution  as  section  8 
of  article  "VII,  "  The  Legislature  shall  not  sell,  lease  or  other- 
wise dispose  of  the  Erie  Canal." 

The  constitutional  provision,  of  course,  prevented  any  per- 
mit being  given  by  the  Superintendent  of  Public  Works 
which  purported  to  give  a  title  to  the  lands  in  question  to 
the  railroad,  and  it  was  not  within  the  contemplation  of  the 
judicial  decision  that  any  title  should  be  acquired.  It  was 
simply  a  license  which,  under  the  law,  the  Superintendent 
of  Public  Works  could  grant  to  it,  and  the  value  of  which 
must  be  compensated  for  in  the  condemnation  proceeding. 

The  right  of  a  railroad  company  to  occupy  canal  lands  was 
approved  by  the  court  in  MoCarty  v.  ISTew  York  Central  &  H.  E. 
R.  R.  Co.^°     The  foUoAving  is  taken  from  the  opinion: 

"  It  does  not  appear  by  wtat  authority  the  buildings  and 
defendant's  spur  track  were  erected  upon  the  State  lands, 
but  they  have  remained  as  now  for  many  years. 

While  the  Constitution  prohibits  the  Legislature  from  sell- 
ing or  leasing  the  Erie  canal  (Const,  of  1894,  art.  7,  §  8), 
yet  the  Superintendent  of  Public  Works  is  given  supervisory 
power  over  Hiese  lands,  and  of  any  railroad  within  ten  rods 

10.     73  A.  D.  34;  76  N.  Y.  Supp.  331. 
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of  the  canal  '  to  preserve  the  free  and  perfect  use '  of  the 
canal  (Laws  of  1894,  chap.  338,  §  25)  which  implies 
that  a  license  or  privilege  may  be  accorded  to  a  railroad 
company  to  construct  its  tracks  and  operate  its  cars  within 
the  blue  line,  but  under  the  direction  of  the  State  authorities. 
We  must  assume,  therefore,  that  the  defendant  is  not  a  tres- 
passer in  running  along  next  to  the  berme  bank  at  this  place." 

Chapter  276  of  the  Laws  of  1834,  although  an  act  to  incorporate 
a  particular  railroad  company,  contained  in  Section  17  thereof 
a  provision  requiring  the  written  permission  of  the  Canal  Com- 
missioners to  construct  the  railroad  of  said  company  over  or  at 
any  place  vnthin  ten  rods  of  any  canal  or  feeder  belonging  to 
the  State,  and  also  gave  the  Canal  Commissioners  general  and 
supervisory  power  over  "  any  railroad  "  passing  over  any  canal 
or  feeder  belonging  to  the  State  or  approaching  within  ten  rods 
thereof. 

Attention  was  called  to  these  two  provisions  in  N.  Y.  C.  & 
H.  R.  K.  R.  Co.  v.  State. ^^  It  was  held  that  the  written  permis- 
sion of  the  Canal  Commissioners  required  as  a  condition  precedent, 
applied  only  to  the  corporation  created  by  that  act. 

This  decision  points  out,  however,  that  the  General  Railroad 
Act  of  1850  provided  that  every  company  formed  under  the  Railroad 
Act  of  1850  should  be  subject  to  the  powers  vested  in  the  Canal 
Commissioners  by  the  Act  of  1834,  but  that  in  1890  the  Act  of 
1850  was  repealed.  The  provisions  of  the  Act  of  1834  were  in 
1890  embodied  in  Section  13  of  the  Railroad  Law. 

It  is,  therefore,  of  importance  to  determine  whether  the  necessity 
of  obtaining  the  written  permission  of  the  Canal  Commissioners, 
prior  to  the  time  they  were  superseded  by  the  Superintendent  of 
Public  Works  and  thereafter  the  written  permission  of  the  Super- 
intendent of  Public  Works  and  the  Canal  Board,  existed  at  the 
time  a  particular  railroad  was  built  over  or  in  proximity  to  a 
canal  or  feeder. 

In  People  v.  N.  Y.,  O.  &  W.  R.  R.  Co.,"  the  statute  of  1850 
was  involved,  and  the  New  York  Central  decision  was  there  cited. 

H.     37  A.  D.  57;  55  N.  Y.  Supp.  685;  af.  but  modifled,  177  N.  Y.  577. 
12.     133  A.  D.  47« ;  117  N.  Y.  Supp.  1048. 
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It  does  not  appear  that  the  predecessor  of  the  defendant  company 
had  secured  the  consent  of  the  Canal  Commissioners  to  build  its 
original  bridge  in  1869,  or  to  reconstruct  same  in  1876  (and  1886) 
over  Fish  Creek  in  Oneida  County,  but  it  did  appear  that  the 
Legislature  of  1869  by  special  act  (Chapter  84)  had  authorized 
the  construction  of  the  bridge. 

In  an  opinion  rendered  by  Attorney  General  Theodore  E.  Han- 
cock to  the  Superintendent  of  Public  Works,  July  24,  1895,  the 
Act  of  1834  was  referred  to,  as  well  as  Chapter  338  of  the  Laws 
of  1894,  which  repealed  the  same,  substituting  Section  25  of  the 
Act  of  1894  for  Section  17  of  the  Act  of  1834.  The  opinion  is 
to  the  effect  that  the  Superintendent  of  Public  Works  under  the 
Act  of  1894,  has  general  supervision  over  any  railroad  passing  over 
any  canal  or  feeder  belonging  to  the  State,  or  approaching  within 
ten  rods  thereof,  and  that  tbis  includes  street  and  electric  railways. 

On  August  7,  1907,  Attorney  General  William  S.  Jackson  ren- 
dered an  opinion  to  the  same  effect. 

By  Section  33  of  the  Transportation  Corporations  Law,  it  is 
provided  that  any  tramway  constructed  by  a  corporation  organized 
for  the  purpose  of  constructing,  maintaining  and  operating  an 
elevated  tramway  for  the  transportation  of  freight  in  suspended 
buckets,  cars  or  other  receptacles,  may  cross  the  canal,  but  that 
such  tramway  shall  be  constructed  so  as  not  to  interfere  with  the 
free  use  of  such  canal  for  the  purposes  for  which  it  was  intended. 

By  Section  44  of  the  Transportation  Corporations  Law,  it  is 
provided  that  no  pipe  line  shall  be  constructed  upon  or  across  any 
of  the  canals  of  this  State  except  by  the  consent  of  and  in  the 
manner  and  upon  the  terms  prescribed  by  the  Superintendent  of 
Public  Works,  nor  shall  such  pipes  be  laid  through  or  along  the 
banks  of  any  of  the  canals  of  the  State  except  in  a  manner  ap- 
proved by  the  Superintendent  of  Public  Works. 

From  the  foregoing  it  appears: 

1.  That  at  the  present  time,  railroads  including  street  and 
electric  railways  may  pass  over  any  canal  or  feeder  belonging 
to  the  State,  or  approach  witbin  ten  rods  thereof  only  on  the 
written  permission  of  the  Superintendent  of  Public  Works, 
and  of  the  Canal  Board. 
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2.  That  the  consent  and  approval  of  the  Superintendent  of 
Public  Works  is  necessary  as  to  pipe  lines  and  tramways. 

3.  In  the  absence  of  any  other  specific  statutory  provisions, 
the  Superintendent  of  Public  Works  under  his  general  powers 
and  duties,  would  have  supervisory  control  and  the  power 
and  authority  to  make  necessary  rules  and  regulations  for 
the  safe  and  speedy  navigation,  protection  and  maintenance 
of  the  canals  and  structures  thereof,  subject  to  any  approval 
of  the  Canal  Board  which  may  be  required. 

F.     Rules  and  Eegitlations.* 

The  Superintendent  of  Public  Works  has  prepared  rules  and 
regulations  which  are  in  pamphlet  form  and  which  contain  refer- 
ences to  and  quotations  from  the  Constitution  and  laws  under 
which  he  is  authorized  to  act,  including  the  following : 

1.  Eemoval  of  encroachments  (§  85  of  the  Canal  Law). 

2.  Obstruction  of  navigation  (§  182  of  the  Canal  Law). 

3.  Wharves  and  basins  (§  185  of  the  Canal  Law). 

4.  Driving  on  towpaths  or  over  bridges  (§  186  of  the 
Canal  Law) . 

5.  Floating  elevators  (§  189  of  the  Canal'  Law). 

6.  Injuries  to  canals  (§  463  of  Penal  Law). 

7.  Drawing  water  from  canals  (§  464  of  Penal  Law). 

8.  Trespasses  on  canal  lands  (§  466  of  Penal  Law). 

Privileges  in  connection  with  canal  lands  are  covered  by  regula- 
tions numbered  71  to  81  imelusive,  which  may  be  found  herein, 
and  are  designated  as  "  Appendix  V." 

It  is  to  be  noted  that  the  written  permission  applies  as  well 
to  feeders  as  to  canals,  and  the  question  has  arisen  as  to  whether 
a  particular  stream  or  body  of  water  is  a  canal  feeder,  if  it  is 
one  of  the  sources  of  the  water  used  for  the  purposes  of  supplying 
the  canal.  This  question  was  before  the  court  in  the  New  York 
Central  case  above  referred  to.^' 

*  See  also,  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  ffSl. 
13.     37  A.  D.  57;  55  N.  T.  Supp.  685.;  177  N.  Y.  577. 
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Fifth.     Powers  of  Canal  Board.* 
A.     Genebaxlt. 

The  powers  of  the  Canal'  Board  are  defined  by  Section  15  of 
the  Canal  Law,  to  which  reference  is  made.  The  Canal  Board  is 
also  given  power  to  grant  permission  for  the  erection  of  structures 
for  commercial  or  manufacturing  purposes,  as.  provided  by  Section 
16  of  the  Canal  Law,  as  follows: 

§  16.  *PowEEs  TO  Permit  Erections  foe  Commercial 
OE  Manufacturing  Purposes.  The  board  may  grant  per- 
mission, on  such  terms  and  conditions  as  it  deems  proper, 
for  the  erection  of  warehouses,  mills  or  other  buildings  for 
commercial  or  manufacturing  purposes  upon  any  dam,  pier, 
mole  or  other  work  erected  by  the  Tx>ard  or  by  the  superin- 
tendent of  public  works  in  any  canal,  lake,  river  or  other 
body  of  water,  and  for  the  use  of  such  an  amount  of  water 
power  created  by  such  dam,  pier,  mole  or  other  work  as  may, 
in  the  opinion  of  the  board,  be  so  erected  and  used  without 
injury  thereto,  and  without  detriment  or  obstruction  to  the 
public  use  thereof,  or  to  the  navigation  of  such  canal,  lake, 
river,  or  other  body  of  water ;  such  permission,  except  in  the 
case  of  the  pier  in  the  IvTiagara  river  at  Black  Rock,  shall 
be  granted  only  to  the  owner  of  the  land  from  which  the  water 
to  be  used  flows',  or  the  owner  of  the  land  adjoining  the  river 
or  other  stream  or  water  at  the  place  where  such  dam,  mole 
or  other  work  is  erected. 

Such  permission  shall  'be  by  resolution  of  the  'board,  entered 
at  full  length  in  the  minutes,  including  all  the  terms,  condi- 
tions and  stipulations  which  the  board  deems  expedient,  and 
a  written  lease  in  duplicate  shall  be  executed  in  conformity 
to  such  resolution,  by  the  comptroller,  on  behalf  of  the  state, 
and  by  the  lessee ;  one  of  such  duplicates  shall  be  deposited  in 

*  The  Canal  Board  is  composed  of  the  following  Stat©  of&eers:  Lieutenant- 
Governor,  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-General,  State 
Engineer  and  Superintendent  of  Public  Works. 

See  also  (B.  C.  &  G.  Anno.  Oon.  iLaws,  3d'  Ed.,  Vol.  1,  p.  934. 

*  So  in  original. 
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the  office  of  the  comptroller  and  the  other  delivered  to  the 
lessee. 

Every  such  building  shall  be  erected  at  such  point,  on  such 
plan  and  not  exceeding  such  dimensions  as  the  superintendent 
of  public  works  specifies,  by  a  minute  in  writing,  recorded  at 
full  length  in  his  office,  a  copy  of  which,  certified  by  him, 
with  a  written  assent  of  the  lessee  indorsed  thereupon  or 
annexed  thereto,  shall  be  filed  in  the  office  of  the  comptroller 
before  the  delivery  of  the  lease.  The  board  may  also  with 
the  consent  of  the  superintendent  of  public  works  grant  per- 
mission for  the  use  of  any  of  the  state  lands^  adjoining  any 
reservoir  or  of  any  island  or  islands  in  any  reservoir  as  a 
public  pleasure  resort,  and  for  the  erection  of  buildings 
thereon,  upon  such  terms,  conditions,  covenants  and  restric- 
tions as  the  board  may  deem  proper. 

B.     Surplus  Waters,*  Waste  Waters,  Wat^r  Power. 

As  water  power  becomes  more  and  more  an  important  economic 
factor  in  producing  electrical  energy,  the  value  of  surplus  waters, 
as  a  result  of  or  in  connection  with  the  construction,  maintenance 
and  operation  of  the  canafe,  becomes  likewise  more  important. 
The  power  of  the  Canal  Board  and  the  Superintendent  of  Public 
Works  relative  to  the  disposition  of  surplus  waters  may  be  found 
in  Article  VII,  Sections  100—111  inclusive,  of  the  Canal  Law, 
to  which  reference  is  made.  It  is  to  be  noted  that  such  waters 
may  be  used  only  when  the  use  will  be  "  without  prejudice  to  the 
canal."  In  other  words,  there  must  be  a  "  surplus  "  and  there 
may  be  no  individual  use  of  waters  if  such  use  will  interfere  with 
the  operation  of  the  canal  and  leave  an  insufficient  supply  of 
water  for  such  operation. 

No  lease  of  surplus  waters  may  be  made  unless,  the  lessee  is 
the  owner  of  the  land  over  or  upon  which  surplus  waters  may 
flow  or  unless  the  lessee  has  the  consent  of  the  owner  of  such  lands. 

The  constitutionality  of  the  right  to  take  waters  from  a  feeder 
of  the  Erie  Canal  and  condtict  them  to  the  City  of  Syracuse  was 
considered  in  Sweet  v.  The  City  of  Syracuse,  129  N.  T.  316,  above 

*  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  3d  Ed.,  Vol.  1,  p.  964. 


70  HOW  THE:  STATE  ACQUIRES  TITLE 

referred  to.  Tiiis  case  was  twice  argued  before  the  Court  of 
Appeals  and  two  exhaustive  opinious  were  written.  Several  very 
important  principles  as  regards  the  rights  of  the  State  and  in- 
dividuals relative  to  waters  were  considered  although  all'  were  not 
directly  involved.  A  review  of  some  of  these  is  merited.  It 
appears  that  in  1843  the  Canal  Board  by  legislative  authority, 
appropriated  the  waters  of  Skaneateles  Lake  and  the  outlet  thereof 
to  the  use  of  the  public  for  a  reservoir  and  feeder  to  the  Erie  Canal ; 
thereafter  the  flow  of  the  water  into  the  outlet  was  regulated  by  a 
dam  and  gates,  since  operated  by  an  employee  of  the  State;  a 
portion  of  the  water  flowing  through  this  outlet  was  discharged 
into  the  Erie  Canal  at  a  point  about  nine  miles  from  the  lake.  The 
other  portion  which  was  not  discharged  into  the  canal  continued 
to  flow  by  means  of  an  aqueduct  beneath  the  canal  through  its 
natural  channel  into  the  Seneca  River;  in  1889,  the  Legislature 
authorized  the  City  of  Syracuse  to  take  and  conduct  water  not 
required  for  the  Erie  Canal  from  such  lake  to  the  city  for  the 
purpose  of  supplying  it  with  water ;  before  so  doing,  however,  the 
city  was  required  to  increase  the  storage  capacity  of  the  lake 
sufficiently  to  store  therein  all  the  ordinary  flow  of  its  watershed ; 
the  Superintendent  of  Public  Works  was  given  exclusive  control 
of  the  dam  and  structures  referred  to ;  he  was  authorized  to  stop 
the  flow  to  the  city  of  Syracuse  if  the  supply  for  the  use  of  the 
canal  became  impaired ;  the  rights  of  the  city  to  use  surplus  waters 
were  subject  to  the  superior  claims  of  the  State  thereto.  The 
action  was  brought  by  a  taxpayer  of  the  city  to  restrain  it  from 
carrying  the  act  into  effect,  on  the  ground  that  the  Constitution 
forbade  the  sale  of  the  canals  and  waters  required  for  the  use 
thereof,  and  that  the  act  granted  waters  of  the  State  without  a 
two-thirds  vote  of  the  Legislature. 

This  decision  illustrates  the  doctrine  that  in  theory  there  can 
be  no  surpliis  canal  waters,  and,  therefore,  the  State  would  have 
no  surplus  canal  waters  to  lease.  This  theory,  as  has  been  pointed 
out,  results  from  the  limited  powers  of  the  appropriating  State 
officer  who  can  appropriate  only  so  much  water  as  is  necessary 
to  carry  out  the  plans  of  the  undertaking  then  being  developed. 
The  defendant  contended  that  although  there  had  been  an  appro- 
priation by  the  State  of  "  the  waters  of  the  lake,  and  the  outlet 
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of  the  same,"  such  appropriation  did  not  constitute  an  appropria- 
tion of  more  of  the  waters  of  the  lake  than  were  actually  necessary 
for  the  uses  of  the  canal.  On  this  theory,  the  grant  to  the  City 
of  Syracuse  was  in  effect  not  a  grant  of  property,  but  only  an 
agreement  between  the  State  and  the  city,  whereby  the  city  was 
bound  to  respect  the  prior  rights  of  the  State  if  the  city  took  waters 
from  the  lake.  There  was  not  a  grant  of  canal  waters;  the  Legis- 
lature simply  recognized  the  fact  that  the  State  either  had  not 
acquired  the  right  to  take,  or  did  not  need  all  of  the  waters  dis- 
charging from  the  lake. 

Although  in  theory  an  appropriating  officer  would  not  have  the 
right  to  appropriate  the  entire  discharge  of  a  lake  for  canal  pur- 
poses when  one-tenth  thereof  would  supply  the  canal  requirements, 
and  although  he  may  be  enjoined  from  so  doing  should  he  endeavor 
to  appropriate  all,  however,  if  he  should  appropriate  all  and 
should  all  property  rights  with  reference  thereto  be  extinguished 
and  paid  for,  the  State  would  undoubtedly  be  entitled  to  the  use 
of  the  full  discharge.  Thus  having  the  right  to  use  all  of  the 
discharge,  the  State  would  have  surplusi  canal  waters  which  could 
be  sold  and  utilized.  After  utilization  for  canal  purposes  waters 
may  be  termed  waste  waters. 

Waters  which  the  State  is  entitlfed  to  use  for  canal  purposes, 
but  which  are  not  required  by  reason  of  an  over-sufficiency,  are 
surplus  waters:  Waters  which  are  discharged  from  a  canal  at  a 
given  point  to  prevent  general  overflowing  of  the  banks  are  waste 
waters. 

The  State  might  appropriate  a  large  area,  an  entire  watershed, 
construct  a  dam  and  impound  water  and  regulate  its  flow  through 
a  natural  channel  or  outlet  to  the  canal.  By  so  doing,  it  may  not 
damage  any  lower  riparian  owner.  In  fact,  a  lower  riparian 
owner  may  be  benefited  by  a  more  equal  flow  of  water.  But  the 
lower  riparian  owner  is  only  entitled  to  have  the  water  flow  in 
its  natural  state.  The  State  may,  in  accomplishing  the  storage, 
build  a  dam  from  which  it  may  divert  water  from  its  natural 
channel,  or  it  may  make  use  of  the  natural  channel.  In  either 
event,  it  would  not  be  necessary  for  the  State  to  acquire  title  to 
the  land  under  the  natural  chanmel.    But  if  the  State  did  acquire 


72  HOW  THE  STATE  ACQUIKES  TITLE 

land  imder  the  natural  channel,  and  did  permit  the  water  to  flow 
therein,  the  State  would  then  have  surplus  water  power. 

The  distinction  should  not  be  lost  sight  of  that  the  State  may 
appropriate  the  right  to  take  and  divert  running  water  at  a  par- 
ticular point  from  a  stream,  or  the  State  may  acquire  a  large  area 
of  land  and  impound  and  regulate  the  flow  of  the  water  sO'  im- 
pounded. In  the  first  instance,  it  may  do  no  damage  to  any  prop- 
erty owner  ajbove  the  point  of  divergence ;  below  the  point  of  diver- 
gence, the  extent  of  damage  would  depend  on  the  quantity  of  water 
diverted,  or  rather  on  the  quantity  of  water  which  the  State  had 
the  right  to  divert. 

Although  in  theory  the  State  should  take  only  the  right  to  divert 
so  much  waters  as  may  be  needed  for  canal  purposes, —  in  practice 
it  would  be  impossible  in  many  instances  to  determine  the  required 
quantity  of  water  to  a  certainty.  In  such  a  case,  it  may  be  within 
the  power  of  the  appropriating  officer  to  appropriate  the  right  to 
take  and  divert  all  of  the  water  discharging  from  a  jiatural  lake, 
or  to  impound  it  by  ajtificial  means  and  divert  it,  or  to  take  and 
divert  all  of  the  water  flowing  in  a  natural  stream.  With  the 
change  of  seasons  and  rainfall,  the  State  would  require  and  use 
more  or  less  of  the  waters,  the  right  to  divert  which  it  has  acquired. 
At  times  there  may  be  a  very  substantial  flow  in  the  old  channel 
below  the  point  of  diversion.  These,  strictly  speaking,  are  surplus 
canal  waters.  They  are  legally  so  and  not  the  result  of  a  State  officer 
exceeding  his  power  in  appropriating ;  not  more  waters  than  neces- 
sary, but  the  result  of  changing  weather  conditions  which  cannot 
be  foreseen. 

There  may  be  surplus  waters  which  the  State  would  have  the 
power  to  dispose  of  separate  and  distinct  from  canal  waters,  al- 
though related  as  a^  result  of  a  canal  improvement.  The  State 
may  own  the  bed  of  a  stream  which  may  be  navigable  in  fact  or 
in  law,  capable  of  developing  water  power.  The  Legislature  might 
authorize  the  construction  of  a  dam  in  the  stream  and  a  utilization 
of  the  water  power  by  an  individual,  making  proper  regulation 
for  public  travel.  Or  the  State  may  develop  the  stream  for  canal 
purposes,  and  in  so  doing,  build  a  dam  across  the  stream  vdth  a 
lock  on  one  end.  After  such  improvement,  the  State  may  grant 
the  right  to  utilize  the  waters  flowing  over  the  dam  and  not  required 
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for  the  operation  of  the  oanal  within  the  river  bed  and  the  lock 
at  the  end  of  the  dam.  The  waters  so  flowing  over  the  dam  may 
be  termed  surplus  waters.  They  are  simply  the  waters  to  the  use 
of  which  the  State  was  entitled  before  the  canal  improvement  sub- 
ject to  possible  riparian  rights  of  adjacent  owners,  and  which  are 
not  required  in  carrying  out  the  improvement  and  in  operating 
the  canal. 

It,  therefore,  appears  that  the  State  may  have  title  to  or  the 
right  to  take  and  use: 

1.  Waters  generally. 

2.  Waters  not  required  for  navigation  in  a  particular  lake 
or  stream.     (These  may  be  termed  surplus  waters.) 

3.  Waters  appropriated  for  canal  purposes,  all  of  which 
are  not  required  for  canal  purposes  at  all  times,  or  which 
may  not  be  actually  conducted  to  the  canal  channel  and  used 
therein.  (The  part  not  so  required  or  used  may  be  termed 
surplus  canal  waters.) 

4.  Waters  used  in  and  discharged  from  the  canal.  (These 
may  be  termed  waste  waters.) 

In  addition  to  the  foregoing,  the  State  may  have  the  right  to 
develop  water  power  on  lands  appropriated  by  it,  which  lands  are 
crossed  by  a  stream  developing  power,  or  on  which  may  be  located 
a  body  of  water,  the  discharge  from  which  creates  power. 

These  distinctions  are  recognized  in  part  in  Sections  100  to  111 
of  the  Canal  Law  above  referred  to,  although  the  surplus  waters 
therein  mentioned  are  in  relation  to  canal  developments; 

1.  Section  100  of  the  Oanal  Law  is  general; 

2.  Section  103  refers  to  surplus  water  which  shall  be 
"  created ;" 

3.  Section  105  mentions  a  reservation  on  the  part  of  the 
State  of  water  for  canal  purposes; 

4.  Section  107  relates  to  water  "  taken  from  any  canal ;" 

5.  Section  111  authorizes  the  Superintendent  of  Public 
Works  to  lease  surplus  water  arising  from  the  enlargement  of 
the  canals. 
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The  question  of  what  are  surplus  waters  and  the  respective 
rights  of  the  State  and  the  individual  thereto  are  closely  related 
to  the  ownership  thereof,  or  the  right  to  use  same  and  the  various 
uses  which  might  be  made  thereof.  The  following  may  be  involved 
and  it  should  be  determined : 

1.  Whether  the  bed  of  the  lake  or  stream  is  owned  by  the 
State  or  by  an  individual  or  individuals. 

2.  Whether  the  same  is  navigable  or  non-navigable. 

3.  Whether  navigable  in  fact  or  in  law,  or  both. 

4.  Whether  there  has  been  an  improvement  in  navigation 
in  a  navigable  stream,  or  the  creation  of  a  canal. 

5.  Whether  the  State  has  proceeded  under  its'  original  rights 
or  after  appropriation  from  individuals. 

The  State  can  only  lease  waters  which  it  has  the  right  to  control 
or  use. 

Some  of  the  foregoing  questions  were  considered  by  the  court 
in  Sweet  v.  The  City  of  Syracuse,^*  above  cited,  although  they 
were  not  directly  involved  as  it  appeared  that  the  act  under  which 
the  city  was  operating  required  it  to  furnish  from  other  sources  as 
much  water  as  it  should  take  from  the  lake.  The  court  did  hold, 
however, 

1.  That  the  State  had  not  and  could  not  &.cquire  title  to 
the  aggregated  drops  which  comprise  the  mass  of  flowing  water 
in  the  lake  and  outlet. 

2.  That  the  State  could  acquire  the  right  to  divert  and  use 
same  for  the  operation  of  the  canal.  This  use  might  require 
the  diversion  of  all  the  water  stored  in  the  lake. 

3.  That  assuming  the  State  still  retains  its  original  pro- 
prietary right  to  the  waters  and  the  bed  of  the  lake,  it  would 
have  no  greater  right  to  use  or  divert  same  than  any  other 
riparian  owner. 

4.  That  if  the  State  had  not  retained  its  original  proprietary 
right,  it  possessed  only  what  it  had  acquired  by  appropriation 
for  canal  purposes. 

14.     139  N.  T.  316. 
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5.  Tiiat  if  the  Stat©  owned  the  soil  of  the  bed  of  the  lake, 
such  ownership  was  subject  to  every  easement  and  servitude 
necessary  to  the  use  of  the  water  by  other  riparian  owners, 
that  is,  the  owners  of  the  lands  adjoining  the  lake. 

Following  the  re-argument,  the  opinion  of  Judge  Earl  is  to 
the  effect  that  the  provisions  as  to  the  taking  of  water  by  the 
city  were  ample  to  secure  to  the  Stat©  all  the  water  supply  it  can 
need  from  the  lake  "at  all  times."  This  presents  the  inquiry 
as  to  whether  an  appropriation  of  waters  for  canal  purposes  refers 
to  existing  conditions  of  navigation,  or  whether  under  the  appro- 
priation the  State  may  in  the  future  take  more  water  for  an  en- 
larged canal  and  thus  reduce  the  supply  of  surplus  waters.  The 
answer  would  be  that  whatever  waters  the  State  had  the  right  to 
take  and  use  for  canal  purposes,  it  had  the  right  to  withhold 
from  one  claiming  same  under  a  lease  of  surplus  waters.  In  addi- 
tion^ it  was  the  duty  of  the  State  to  withhold  such  waters  when 
needed  for  canal  purposes. 

An  opinion  of  the  Attorney  General  rendered  in  the  year  1900 
is  to  the  effect  that  the  State  has  the  right  to  use  as  much  of  the 
waters  of  the  Mohawk  River  as  is  necessary  for  its  canal  system 
and  that,  if  required,  it  may  use  all  of  the  waters  of  the  Mohawk 
Kiver  in  the  building  and  maintaining  of  enlarged  canals,  not- 
withstanding the  fact  that  there  had  been  granted  to  the  Oohoes 
company  the  right  to  erect  and  maintain  a  dam  above  the  Oohoes 
Falls  and  to  divert  waters  therefrom  by  means  of  canals: 

Attention  was  called  to  the  fact  that  the  courts  had  held  that 
riparian  owners  along  the  stream  were  not  entitled  to  damages 
for  any  diversion  or  use  of  the  waters  of  the  Mohawk  River  by 
the  State.  The  legislative  provisions  under  which  the  Oohoes 
company  took  waters  from  the  Mohawk  River  were  construed  as 
privileges  or  licenses  and  denoted  a  "  precarious  privilege  "  to  be 
enjoyed  at  the  will  of  the  State.  This  was  so  even  though  the 
Oity  of  Oohoes  obtained  its  water  supply  from  the  Mohawk  River 
through  the  medium  of  the  'Oohoes  company. 

Other  opinions  of  the  Attorney  General  relative  to  the  use  of 
snrplus  waters  may  be  found,  including  the  question  of  leases  of 
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such  waters,  effect  thereof,  reservation  of  rent,  possession  and 
enjoyment  or  nonenjoymenit  of  ihe  privilege  granted  and  cancella- 
tion of  leases.^' 

The  last  opinion  cited  considers  the  sn'bject  quite  at  length  and 
reviev^s  several  of  the  principles  involved  and  some  decisions 
affecting  same. 

An  early  decision  relative  to  the  effect  of  a  lease  of  the  waters 
of  the  Oswego  Eiver  is  that  of  Varick  v.  Smith,  cited  in  F.  L.  H. 
&  P.  Co.  V.  The  State,  200  IST.  T.  400,  at  page  414.  The  lease 
was  made  in  1827  and  purported  to  lease  all  the  waters  of  the 
Oswego  River  not  needed  for  canal'  purposes.  Under  this  lease, 
Smith  claimed  the  right  to  divert  all  of  the  waters  to  the  east  side 
of  the  river  and  thus  leave  Varick  on  the  west  side  of  the  river 
without  any  water  supplying  Varick's  mill.  The  court  held  that 
the  State  did  not  own  or  control  the  surplus  waters  and  that  it 
could  not  lease  them  to  Smith  to  the  damage  of  Varick. 

If  the  State  could  not  divert  waters  for  canal  purposes  without 
liability,  it  oould  mot  lease  same  to  an  individual  —  it  would 
have  no  surplus  waters  to  lease. 

The  greatest  right  the  State  can  have  in  and  to  the  waters  of 
a  lake  or  stream  is  when  it  owns  the  underlying  fee  and  the  fee 
of  the  lands  bordering  same,  in  its  original  proprietary  right,  and 
when  the  lake  or  stream  is  not  a  public  highway  or  navigable. 
This  same  right  or  ownership  may  be  acquired  by  appropriation. 
The  State  may  drain  the  lake  or  stream  dry  without  any  liability 
or  permit  others  to  do  so. 

If  the  lake  or  stream  is  a  public  highway,  the  right  of  the 
public  must  be  preserved  and  are  superior  to  the  rights  which 
any  individual  may  acquire  under  a  lease  of  waters. 

But  as'sume  that  the  State  does  not  own  the  lands  bordering 
on  the  lake  or  stream.  Then  can  the  State  lease  the  waters  or 
those  not  needed  for  canal  purposes  and  can  the  lessee  draw  off 
the  waters  to  the  injury  of  the  owner  of  the  bordering  lands  ? 

Under  the  Sweet  case  the  rights  of  the  owner  of  the  bordering 

15.  See  opmions  of  Attorney-General  Julius  M.  Majrer,  April  27,  1905,  and 
July  26,  1905. 
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lands  are  secure;  as  a  riparian  owner  he  is  entitled  to  use  the 
waters  in  various  ways.  Danes  v.  State  above  eited^*  was  not 
a  case  involving  surplus  waters  but  did  affect  the  rights  of  a 
riparian  owner.  Danes  did  not  own  the  bed  of  the  Mohawk  Kiver, 
as  was  held,  but  he  owned  lands  bordering  on  same.  The  State 
had  the  greatest  possible  title  and  right  to  the  river  and  in  addi- 
tion appropriated  a  strip  along  the  shore  line  and  made  it  im- 
possible for  Danes  to  use  the  Mohawk  River  in  connection  with 
lands  not  taken  and  which  were  cut  off  from  the  river  by  the 
s.trip  so  taken.  The  Court  of  Appeals  remitted  the  matter  to  the 
Court  of  Claims  to  determine  the  damages  sustained  by  reason 
of  the  interference  of  the  "  ordinary  riparian  rights  "  through  such 
taking. 

Following  the  trial  in  the  Court  of  Claims,  an  opinion  was  writ- 
ten by  Judge  Fennell  of  that  court,  which  made  an  award  for  loss 
of  ordinary  riparian  rights.  The  opinion  contains  the  statement 
that  there  are  ordinary  riparian  rights  on  navigable  streams  where 
the  State  owns  the  fee  of  the  land  under  water.  Rumsey  v. 
]Sr.  Y.  &  N.  E.  R.  R.  Co.,"  is  cited  as  authority.  A  distinction 
is  pointed  out  between  a  ease  where  the  State  owns  the  bed  of 
the  river,  which  it  improves  for  navigation  without  taking  any 
bordering  lands,  and  a  case  where  the  State  does  take  bordering 
lands.     This  distinction  is'  discussed  at  length  in  Sage  v.  Mayor. ^° 

That  the  State  has  the  rig'ht  to  improve  the  navigation  in  a 
navigable  river  and  to  dredge  the  channel  and  to  deposit  material 
along  the  shore  upon  land  under  the  waters  of  the  river  in  front 
of  and  adjacent  to  the  upland,  even  though  the  upland  owner  is 
damaged  thereby,  is  unquestioned. ^° 

Btat  for  the  State  to  draw  off  the  waters  from  a  navigable  lake 
or  stream,  even  for  the  purpose  of  using  same  in  operating  a  canal, 
without  liability  to  the  riparian  owners,  or  to  lease  sajne  and 
permit  an  individual  to  divert  such  waters  as  surplus  waters,  is 
a  different  proposition. 

A  lease  of  surplus  waters  was  considered  in  People  v.  Free- 

16.  219  N.  T.  67. 

17.  136  N.  T.  643. 

18.  154  N.  T.  61. 

19.  Slingerland  r.  International  Contracting  Company,  169  N.  T.  60. 
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man.^"  It  was  held  to  be  valid  and  binding  on  the  State:  that  a 
forfeiture  might  be  declared  for  nonpayment  of  rent,  but  until 
such  forfeiture  has  'been  enforced  and  so  long  as  the  lessee  remains 
in  full  occupation  an  absolute  forfeiture  will  not  be  declared; 
that  neglect  to  pay  rent  was  not  an  aibandonment  of  the  lease 
and  while  the  lessee  continued  to  use  the  water  he  was  liable 
for  the  rent.  The  rights  of  the  State  and  the  lessee  to  surplus 
waters  are  quite  fully  discussed  and  set  forth. 

A  person  who  takes  waters  from  the  canal  without  a  lease  has 
no  rights'  which  will  be  respected  by  the  courts.''^ 


The  purpose  of  this  discussion  on  surplus  waters  and  the  refer- 
ence to  the  rights  of  the  owners  of  the  fee  to  lands  underneath 
and  bordering  waters  is  to  call  attention  to  the  fact  that  lessees 
should  determine  whether  there  are  surplus  waters,  i.  e.,  whether 
the  State  has  the  right  to  lease  certain  waters  as  surplus  waters 
and  whether  the  State  can  give  to  the  lessee  the  right  to  take  and 
divert  same  without  liability  to  any  individual.  This  is  highly 
important  if  the  lessee  intends  to  use  such  water  in  connection  with 
an  expensive  power  development  or  for  use  in  a  manufacturing 
plant  where  no  other  waters  are  available. 

As  a  result  of  the  recent  construction  of  the  several  Barge  Oanals 
and  the  utilization  of  lakes,  rivers  and  other  streams,  navigable 
and  unnavigable,  and  the  storage  of  water  and  the  conducting 
of  same  through  feeders  to  the  canals,  there  is  to-day  much  surplus 
water,  surplus  canal  water,  waste  water  and  water  power,  which 
may  be  utilized.  JSTotwithstanding  Section  111  of  the  Canal  Law, 
which  authorized  the  Superintendent  of  Public  Works,  with  the 
approval  of  the  Canal  Board,  to  lease  any  surplus  waters  of  the 
canal  arising  from  the  enlargement  or  the  improvement  of  the 
same.  Chapter  494  of  the  Laws  of  1907,  being  an  act  to  amend 
Chapter  147  of  the  Laws  of  1903,  Which  was  the  act  providing 
for  the  improvement  of  the  Erie,  Oswego  and  Champlain  canals, 
prohibited  a  lease  until  the  improved  canals  shall  have  been  finally 

20.  110  A.  D.  605;  97  N.  T.  Supp.  343. 

21.  Beekman  v.  Jones,  42  A.  D.  32« ;  59'  N.  T.  Supp.  138. 
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completed.     This  act  was  amended,  however,  by  Chapter  38  of 
the  Laws  of  1919,  which  reads  as  foUowsi; 

§  16.  The  waters,  surplus  or  otherwise,  created  or  im- 
pounded as  a  result  of  the  improvement  of  the  Erie,  Cham- 
plain  and  Oswego  canals,  pursuant  to  the  provisions  of  this 
act,  or  from  the  construction  of  any  dam  or  dams,  mole  or 
moles,  reservoir  or  reservoirs,  or  other  structures,  connected 
therewith,  shall  not  be  leased,  sold  or  otherwise  disposed  of, 
until  the  improvement  of  said  canals  as  contemplated  in  this 
act,  and  amendments  thereto,  shall  have  been  finally  com- 
pleted, nor  thereafter  until  authorized  by  statute  setting  forth 
specific  terms,  conditions  and  restrictions  governing  the  same. 
ISTothing  in  this  act  shall  be  construed  as  preventing  the  super- 
intendent of  public  works,  with  the  approval  of  the  canal 
board  as  provided  in  section  one  hundred  and  eleven  of  the 
canal  law,  from  leasing  water  to  be  drawn  by  pipes  from 
either  of  such  canals  for  purposes  other  than  the  development 
of  power,  if  such  water  is  to  'be  immediately  returned  to  such 
canal  at  approximately  the  same  point  from  which  it  is  with- 
drawn, and  if  the  drawing  of  such  water  will  not  interfere  in 
any  way  with  the  navigation  or  operation  of  such  canals. 
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By  Chapter  411  of  the  Laws  of  1900,  the  State  Engineer  and 
Surveyor  was  directed  to  make  surveys  and  plans  for  improving 
the  Erie  Oanal,  the  Champlain  Canal  and  the  Oswego  Oanal. 
The  route  of  the  improved  canals  was  specified  in  general. 

First.     Barge  Canal  Law.* 

The  next  step  taken  by  the  Legislature  was  the  enactment  of 
Chapter  147  of  the  Laws  of  1903,  commonly  designated  as  the 
Barge  Canal  Law,  and  hereinafter  referred  to  as  such.  Provision 
was  made  for  issuing  ibonds  not  to  exceed  $101,000,000  for  the 
improvement  of  the  Erie,  Champlain  and  Oswego  Canals.  This 
act  was  submitted  to  the  people  to  be  voted  upon  at  the  genei*al 
election  held  in  1903  and  approved. 

This  submission  to  the  people  was  in  accordance  with  Article 
VII,  Sections  2  and  4,  of  the  Constitution  of  the  State  of  New 
York,  which  provide  that  the  State  may  not  contract  debts  exceed- 
ing $1,000,000  until  the  law  shall  have  been  submitted  to  the 
people  at  a  general  election  and  have  received  a  majority  of  all 
votes  cast  for  and  against  it  at  such  election.  Being  a  so-called 
referendum  act,  it  was  not  subject  to  amendment  by  the  Legislature 
so  as  to  materially  increase  the  obligation.  It  could,  however, 
be  amended  in  matters  of  detail. 

The  referendum  act  did  not  specifically  provide  for  the  appro- 
priation of  existing  bridges  and  franchisesi  but  did  provide  that 
new  bridges  should  be  built  over  the  canals  to  take  the  place  of 
existing  bridges  wherever  required.  It  was  the  evident  intention 
not  to  take  away  from  the  owners  of  bridges  the  right  to  main- 
tain same  or  to  collect  toll  for  crossing  same  and  thus  incur 
obligations  on  the  part  of  the  State  and  resultant  damage  claims 
for,  franchises  destroyed. 

A.     Amendments. 

Notwithstanding,  an  amendment  was  made  in  the  year  1913. 
Chapter  801  of  that  year  provided  for  the  appropriation  of  existing 
toll  bridges,  together  with  all  franchises  for  the  construction  and 

•  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  877. 
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maintenance  of  same  and  the  right  to  take  toll  thereon;  that  in 
the  event  a  new  bridge  shall  be  built  over  the  canals  it  sball  be 
a  public  free  bridge. 

This  act  was  before  the  court  in  Halfmoon  Bridge  Co.  v.  Oanal 
Board.  ^  The  court  held  that  the  Act  of  1913  was  not  within 
the  power  of  the  Legislature  to  enact ;  that  it  was  in  direct  conflict 
with  the  constitutional  provision. 

The  provision  of  the  Oonsititution  referred  to^  is  to  the  eifect 
that  the  Legislature  niay,  after  the  approval  of  a  referendum  act 
by  the  people,  repeal  the  same  if  no  debt  has  been  contracted  or 
may  at  any  time  forbid  the  contracting  of  any  further  debt  or 
liability  under  the  law.  In  other  words,  the  Legislature  may 
provide  for  carrying  out  the  general  scheme  and  plan  submitted 
to  the  people  within  the  amount  approved  by  the  people.  It  has 
no  power  to  exceed  that  amouu't  or  change  the  plans  so  as  to 
produce  such  a  result  or  to  provide  for  the  taking  of  property 
not  contemplated  under  the  referendum  act.  So  long  as  the  general 
plan  is  carried  out,  the  Legislature  may  direct  a  change  in  matters 
of  detail,  assuming  such  a  direction  to  be  necessary  and  not  within 
the  contemplation  of  the  referendum  act. 

As  to  what  is  a  matter  of  detail  or  as  to  what  constitutes  a 
change  which  the  Legislature  is  empowered  to  make  may  be  a 
question  of  fact  requiring  the  construction  of  the  court. 

To  summarize: 

1.  The  Legislature  has  no  power  after  the  adoption  of  a 
referendum  act  to  amend  same  by  providing  for  the  acquisition 
of  more  property  than  contemplated  by  or  necessary  to  carry 
out  the  purpose  of  the  act,  or  to  substantially  alter  the  plan 
and  purposes  of  the  act. 

2.  The  same  limitations  rest  upon  the  appropriating  officer. 

3.  The  referendum  act  may  specifically  provide  for  and 
authorize  the  Legislature,  or  some  State  official  or  board,  to 
amend  the  plans  generally  provided  for  by  the  referendum  act. 

4.  In  the  absence  thereof,  the  appropriating  officer  may 
have  the  inherent  power  to  change  plans  wben,  in  his  judg- 
ment, it  would  be  to  the  advantage  of  the  State  and  facilitate 

1.  91  Misc.  600;  155  N.  Y.  Supp.  602. 

2.  Article  VII,  Section  4. 
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the  work  of  the  improvement  without  incurring  additional 
expense.  Physical  conditions  may  be  found  to  be  such  that 
it  would  be  impossible  to  carry  out  the  work  at  a  designated 
location  or,  if  possible,  not  advisable  on  account  of  the  dis- 
proportionate expense. 

5.  Should  the  appropriating  officer  not  be  willing  to  as- 
sume the  responsibility  of  making  such  a  change,  the  Legis- 
lature may  authorize  and  direct  same  without  violating  the 
provisions  and  requirements  of  the  referendum  act. 

6.  Even  though  a  referendum  act  is  approved  by  the  people, 
the  Legislature  may  never  start  the  work  or,  if  started,  it  may 
stop  it  before  completion. 

7.  A  public  improvement  under  a  referendum  act  may 
incidentally  benefit  a  city  or  village  along  the  route  designated 
in  the  act.  It  is  not  for  the  benefit  of  any  individual  or 
locality  but  rather  for  the  benefit  of  the  people  of  the  State 
generally. 

8.  Keferring  specifically  to  the  Barge  'Canal  Act,  it  appears 
(Section  3)  that  although  the  routes  as  specified  shall  be 
accurately  laid  down  upon  the  ground  by  the  State  Engineer, 
he  is  authorized  and  required  to  make  such  deviations  as  may 
be  necessary  or  desirable  to  produce  certain  specified  results 
or  generally  for  any  purpose  tending  to  improve  the  canal 
and  render  it  safer  and  easier  for  navigation.  It  thus  appears 
that  the  specific  directions  as  to  details  of  construction  may 
be  ignored  by  the  State  Engineer  under  certain  circumstances. 
A  change  in  route  may  be  made  so  that  the  improvement  vnll 
be  moved  farther  from  one  city  or  village  and  nearer  to  an- 
other, without  any  liability. 

B.     KouTE  OF  Canals.* 

The  Barge  Canal  Law  specified  the  route  of  the  Erie  Canal: 
Beginning  at  Congress  Street,  Troy,  passing  up  the  Hudson  Eiver 
to  Waterford;  thence  connecting  with  the  Mohawk  Eiver  by  a 
series  of  locks';  thence  following  the  Mohawk  Eiver  generally  to  a 
point  about  six  miles  east  of  Eome;  thence  down  the  valley  of 

•  See  also  B.  C.  &  G.  Anno.  Con.  'Laws,  ad  Ed.,  Vol.  I,  p.  979. 
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Wood  Creek  to  Oneida  Lake ;  thence  througli  Oneida  Lake  tO'  the 
Oneida  River,  following  the  same  to  the  Seneca  River;  thence  up 
the  Seneca  River  to  Onondaga  Lake ;  thence  following  the  Seneca 
River  and  after  leaving  same  provision  is  made  for  a  new  channel 
to  a  point  near  Clyde;  thence  following  substantially  the  present 
route  of  the  old  Erie  Canal  to  Eairport;  thence  on  a  new  location 
crossing  the  Genesee  River  south  of  Rochester;  thence  following 
suhstantially  the  route  of  the  old  Erie  Oanal  to  the  Niagara  River, 
following  the  same. 

The  route  of  the  Oswego  Canal  was  defined  as  following  the 
Oswego  River  and  the  old  Oswego  Canal. 

The  route  of  the  Champlain  Canal  followed  the  Hudson  River 
from  Waterford  north  to  Fort  Edward;  thence  following  the 
route  of  the  old  Champlain  Canal  to  Lake  Champlain. 

It  thus  appears  that  the  Barge  Canal  was  to  he  built  as  follows : 

1.  Partly  by  utilizing  existing  lakes. 

2.  Partly  by  canalizing  existing  rivers  and  creeks. 

3.  Partly  by  digging  a  channel  in  a  new  location. 

4.  Partly  by  following  the  old  channels  of  the  old  canals 
after  widening  and  deepening  same. 

The  work  outlined  necessitated: 

(a)  Making  connection  with  lakes  and  rivers  and  building 
dams  and  lakes;  also, 

(b)  The  deepening  and  widening  of  existing  river  and 
creek  channels;  also 

(c)  The  acquisition  of  lands  through  which  new  sections 
of  the  canal  might  be  dug  or  to  enable  the  widening  of  then 
existing  canals  and  for  the  deposit  of  spoil ;  also 

(d)  The  flooding  of  lands  as  a  result  of  building  such  dams. 

Subsequent  amendments  to  the  Act  of  1903  changed  the  locks 
at  Waterford  (Chapter  740,  Laws  of  1905) ;  changed  the  route 
near  Clyde  and  the  requirements  at  Rochester,  Lockport  and  Buffalo 
(Chapter  710,  Laws  of  1907) ;  changed  the  Syracuse  harbor 
(Chapter  508,  Laws  of  1908). 
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C.     Appbopbiation  op  Lands  and  Watees,* 

As  stated,  the  Canal  Law  (Section  80)  provides  tliat  the  Super- 
intendent of  Public  Works  may  appropriate  lands,  structures  and 
waters  for  the  use  of  the  canals.  The  Barge  Can'al  Act  is  a  special 
act  and  took  away  from  the  Superintendent  of  Public  Works  the 
power  of  appropriation,  or  rather  it  conferred  the  power  of  appro- 
priation on  the  State  Engineer  (Barge  Canal  Law,  Section  4). 
Tbis  act  was  amended  from  time  to  time,  providing  at  one  time 
for  an  Advisory  Board  of  Consulting  Engineers  (Chapter  394, 
Laws  of  1907,  and  Chapter  196,  Laws  of  1908),  which  Board 
was  abolished  in  1911  (Chapter  736,  Laws  of  1911). 

In  general,  the  State  Engineer  was  authorized  to  enter  upon, 
take  possession  of  and  use  lands,  structures  and  waters,  the  appro- 
priation of  which,  for  the  use  of  the  improved  canals,  was  in  his 
judgment  necessary. 

Before  such  entry,  however,  the  following  steps  were  required: 

1.  An  accurate  survey  and  map  to  be  made  by  the  State 
Engineer. 

2.  Certificate  of  State  Engineer  that  lands,  waters,  struc- 
tures and  appurtenances  therein  described  are  necessary  for 
the  use  of  the  canals. 

3.  Approval  of  map,  survey  and  certificate  by  Canal  Board. 

4.  Map,  survey  and  certificate  to  be  filed  in  office  of  the 
State  Engineer. 

5.  Duplicate  certified  copy  thereof  to  be  filed  in  office 
of  the  Superintendent  of  Public  Works. 

6.  Notice  of  such  filing  to  be  served  by  Superintendent  of 
Public  Works  upon  the  owner  of  any  property  so  appropriated. 

These  steps  completed  the  appropriation  and  made  an  entry 
upon  the  lands  described  in  the  map  lawful. 

D.     When  Title  Vests  in  State. 

Although  the  entry  upon,  possession  and  use  of  the  lands,  struc- 
tures and  waters  and  the  appropriation  thereof  by  the  State  were 

*See  generally,  Nichols  on  Eminent  Domain,  2d  Ed. 
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by  the  terms  of  the  act  "  deemed,  complete,"  the  act  did  not 
specifically  provide  that  title  thereto  should  thereupon  vest  in 
the  State.  The  question  arose  as  to  whether  title  vested  in  the 
State  before  payment  by  the  State  or  before  the  amount  of  com- 
pensation had  been  determined  and  the  right  to  receive  same  fixed. 

Under  the  early  canal  acts,  although  the  appropriation,  that 
is,  the  authority  to  enter  upon  and  take  possession  of  the  land, 
became  complete  prior  to  payment,  title  did  not  vest  in  the  State 
until  payment  or  until  an  appraisement  of  the  damages.* 

The  particular  acts  governing  the  appropriation  of  lands  for 
canal  purposes  are  as  follows: 

(a)   Section  3,  Chapter  262,  Laws  of  181Y. 

('b)  Section  52,  Chapter  IX,  Title  IX,  Eevised  Statutes 
1829. 

(c)  Section  73,  Chapter  338,  Laws  of  1894,  which  is  now 
Section  83  of  the  Canal  Law. 

LAWS  OF  1817.  LAWS  OF  1«39.  LAlWlS    OF    ISM 

"  The  fee  simple  of  "  The  fee  simple  of  TO  DATE. 

the   premises,   so  ap-      all  premises  so  appro-  "The    fee    title    to 

propriated,  priated,  all      real       property 

permanently       appro- 
priated. 


in  relation  to  which,      for    the    use    of    the 
euch      estimate      and      Canals   of   the   State, 
appraisemient        shall 
have  heen   made   and 
recorded, 

shall  be  vested  in  the      shall  be  vested  in  the      shall  be  vested  in  the 
People  of  this  State."      People  of  this  State."      People  of  this  State." 

It  has  been  held  in  People  v.  Adirondack  Railway  Company 
(160  N.  Y.  225),  that  title  vested  in  the  State  upon  the  completion 

3.    Baker  v.  Johnson,  a  Hill  342. 

People  V.  Hay  den,  6  Hill  359. 

Eexford  v.  Knight,  15  Barb.  627;   af.  11  K  Y.  308. 

Birdsall  v.  Oary,  66  How.  Pr.  358. 

Ballou  V.  Ballou,  78  N.  Y.  33'5. 

Mark  V.  State,  97  N.  Y.  578. 
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of  the  appropriation,  regardless  of  the  time  of  paying,  in  construing 
a  statute  which  specifically  so  provided. 

It  was  not  until  1916  that  the  Court  of  Claiims  was  directly 
met  with  the  question  as  to  when  title  to  lands  appropriated  for 
Barge  Canal  purposes  vested  in  the  State.  The  Court  of  Claims 
in  two  opinions,  one  affecting  lands  taken  for  Barge  Canal  pur- 
poses and  another  affecting  lands  taken  for  terminal  purposes, 
held  that  although  the  entry  may  be  lawful  and  the  appropriation 
be  deemed  complete  for  that  purpose,  title  would  not  vest  in  the 
State  until: 

(a)  Compensation  had  been  made,  or 

(b)  Judgment  entered  in  the  Court  of  Claims,  or 

(c)  Agreement  had  been  made  with  proper  State  officials,  or 

(d)  Statute  of  limitations  had  run. 

The  Appellate  Division  in  Kahlen  v.  State,  in  181  A.  D.  961, 
affirmed  the  Court  of  Claims,  but  the  Court  of  Appeals  in  223 
N".  Y.  383,  held  that  where  the  act  was  silent  as  to  the  time  of 
the  vesting  of  title,  title  would  vest  when  there  was  a  right  of 
entry;  that  the  right  of  entry  existed  on  the  completion  of  the 
appropriation;  that  the  appropriation  is  deemed  complete  from 
the  time  of  service  of  the  notice  of  appropriation;  that  under  the 
statute  service  of  the  notice  of  appropriation  is  "  the  vital  act 
appropriating  the  lands  for  which  the  state  must  pay." 

The  rule  as  previously  stated  in  State  Water  Supply  Com.  v. 
Curtis,  192  IST.  T.  319,  is  as  follows: 

"  If,  therefore,  the  statute  be  taken  to  authorize  the  appro- 
priation of  lands  and  the  permanent  occupation  thereof  by  the 
state  water  supply  commission  (that  is  to  say,  the  permanent 
occupation  thereof  as  distinguished  from  the  temporary  occu- 
pation merely  for  purposes  of  preliminary  survey,  etc.) 
without  previous  payment  of  the  fair  value  thereof  tO'  the 
ovraer  'as  ascertained  either  by  agreement  or  fixed  in  condem- 
nation proceedings,  it  must  necessarily  be  condemned  as  in 
conflict  with  the  fundamental  law." 
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E.       D'BSCEIPTION    AND    EsTATE    TaKEN.* 

Under  the  heading  "  Appropriation  of  private  property  "  it  was 
pointed  out  that  there  must  he  authority  for  taking  private  prop- 
erty for  puWic  use  and  that  the  Legislature  might  delegate  to 
a  State  officer  the  right  to^  determine  the  necessity  for  taking;  also 
that  the  Legislature  may  provide  the  method  of  taking. 

As  noted,  the  first  step  in  the  appropriation  is  the  making  of 
an  accurate  survey  and  map  of  all  such  lands,  waters,  structures 
and  appurtenances.  There  shall  be  annexed  a  certificate  of  the 
State  Engineer  that  the  lands,  waters',  structures  and  appurtenances 
"  therein  described  "  are  necessary  for  the  use  of  the  canals. 

A  description  is  provided  for,  and  the  necessity  for  same  has 
been  emphasized  by  the  courts  on  several  occasions.  Wot  only  is 
a  description  necessary  but  the  interest  appropriated  must  be 
determined  and  stated. 

To  quote  from  People  v.  Fisher  (190  JST.  Y.  468,  478)  : 

"  When  lands  are  appropriated  the  quantity  must  be  defi- 
nitely ascertained  and  descrilbed,  so  that  the  owner  may  know 
how  much  he  has  lost  and  what  he  is  entitled  to  be  compensated 
for.  (Hayden  v.  State  of  New  York,  132  N.  Y.  533,  536.) 
It  is  not  only  necessary  that  the  boundaries  and  quantity 
of  the  land  be  ascertained  and  described,  but  the  interest 
therein  appropriated  by  the  state  must  also  be  determined  and 
stated  for  the  purpose  of  ascertaining  the  compensiation  to 
which  the  claimant  is  entitled.  *  *  *  If  a  continuous 
easement  and  not  the  fee  of  the  land  is  appropriated  it  should 
be  so  stated." 

In  People  ex  rel.  N.  Y.  C.  E.  R.  Co.  v.  Walsh  (211  N.  Y.  90), 
Judge  Collin,  in  the  opinion,  alluded  to  the  fact  that  the  Canal 
Law  contained  no  provision  as  to  the  interest  or  estate  to  be  taken ; 
that  the  requirement  of  the  revised  and  anterior  statutes  that  the 
State  should  take  the  title  in  fee  simple  of  the  lands  appropriated 

*See  also  Note,  N.  Y.  Ct.  of  Ap.  Kep.,  Bender  Annotated  Ed.,  Bk.  20, 
p.  368.    State  takes  fee. 

See  generally,  Nichols   on  Eminent  Domain,  ad  Ed. 
B.  C.  &  G.  Anno.  Con.  Laws,  ad  Ed.,  Vol.  1,  p.  8815. 
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was  omitted;  that  instead  thereof  it  had  been  enacted  that  "  The 
title  to  all  real  property  permanently  appropriated  for  the  use 
of  the  canals  of  the  state  shall  be  vested  in  the  people  of  the  state." 
He  further  stated,  in  substance,  that  the  term  "  real  property " 
includes  "  real  estate,  lands,  tenements  an,d  hereditaments',  cor- 
poreal and  incorporeal  "  or  "  any  right,  interest  or  easement  therein 
or  appurtenances  thereto;"  that  the  law  is  satisfied  by  the  appro- 
priation of  an  easement  adequate  for  the  use  necessitating  the 
taking ;  that  this  is  likewise  true  as  to  the  term  "  land "  or 
"  lands ;"  that  under  the  Barge  Canal  Act  the  State  Engineer  was 
authorized  to  determine  not  only  the  lands,  structures  and  waters, 
but  also  the  estate  or  interest  therein  required  in  making  the  im- 
provement directed. 

Although  the  question  before  the  Court  of  Appeals,  in  Hayden 
V.  State  (132  'N.  Y.  533),  arose  before  the  adoption  of  the  Barge 
Canal  Act,  it  illustrates  the  proposition  that  a  description  must 
be  specific  and  certain.  In  1867  the  Canal  Board,  by  resolution, 
permanently  appropriated  "  the  water  and  lands  necessary  "  for 
a  feeder  to  the  Erie  Canal,  the  water  appropriated  being  the  outlet 
of  Lake  Owasco.  The  court  held  that  to  make  a  legal  and  perma- 
nent appropriation  of  land  or  water  for  the  use  of  the  canal  the 
quantity  must  be  specifically  described,  continuing: 

"  If  the  water  to  be  appropriated  is  described  as  all  in  a 
certain  lake  or  all  flowing  in  a  particular  stream,  such  would 
undoubtedly  be  a  sufficiently  definite  description.  But  in  this 
case  the  resolution  did  not  state  that  all  of  the  water  of  the 
outltet,  or  that  any  particular  quantity  or  part  of  it  was 
appropriated,  and  the  description  was  too  indefinite  to  effect 
a  legal  appropriation." 

Hayden  v.  State  was  approved  by  the  Court  of  Appeals  in 
Bell  Telephone  Company  v.  Parker  (187  IST.  Y.  299).  Although 
an  appropriation  for  canal  purposes  was  not  before  the  court  but 
instead  a  description  of  lands  taken  under  the  Condemnation  Law 
was  under  review,  the  principle  is  the  same. 
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1.     Lands  Boundi/ng  Highways  and  Waters* 

The  land  as  described  on  maps  made  hj  the  State  Engineer 
and  appropriated  for  Barge  Canal  purposes  very  frequently  borders 
upon  a  lake,  stream  or  highway.  This  presents  the  question  as  to 
whether  there  is  an  intention  to  appropriate  any  of  the  lands 
under  the  waters  of  the  lake  or  sitream  or  within  the  highway 
and  whether  the  description  carries  to  the  center  of  the  lake, 
stream  or  highway.  Some  of  the  descriptions  specifically  include 
such  lands,  although  the  diagram  on  the  map  does  not. 

As  the  courts  have  so  frequently  held  that  an  appropriation  is 
a  sale,  if  the  same  rules  which  are  applicable  to  a  sale  are  to  be 
applied  to  an  appropriation,  many  of  the  appropriations  may  in- 
clude land  under  water  or  within  a  highway. 

G-ouvemeur  et  al.  v.  IST.  I.  Co.  (134  N.  T.  355)  is  authority 
for  the  rule  of  law  that  there  is  a  presumption  in  this  State  that 
lands  under  the  waters  of  small  inland,  non-navigable  ponds  and 
lakes  or  fresh  water  streams,  pass  under  a  conveyance  of  the 
adjoining  uplands  unless  hj  express  words'  or  by  other  facts  a 
contrary  intent  may  be  implied.  It  appeared  that  the  owner  of  a 
tract  of  land,  on  which  there  was  a  natural  pond  or  lake,  covering 
about  forty-five  acres,  conveyed  this  land  in  five  separate  parcels 
by  five  separate  deeds,  which  did  not  specifically  include  the  lake. 
The  opinion  of  the  Court  of  Appeals  is  to  the  effect  that  the  same 
legal  construction  should  be  given  to  grantsi  of  land  bounding 
lakes  and  ponds  as  is  given  to  grants  of  land  bounding  on  fresh 
water  streams,  although  to  that  time  (1892)  the  court's  attention 
had  not  been  called  to  any  case  in  this  State  where  the  question 
had  arisen  and  been  the  subject  of  determination.  Reference  is 
made  to  Canal  Appraisers  v.  People  (17  W'end.  597)  (which 
should  probably  read  page  571)  which  is  authority  for  the  rule 
that  a  grant  of  land  by  one  who  owns  lands  along  a  stream  navigable 
or  non-navigable,  and  who  also  owns  the  land  under  water,  carries 
title  to  the  land  under  water  unless  specifically  excluded;  that 
a  different  rule  would  prevail  as  to  the  large  navigable  lakes  which 
are  inland  seas  and  also  as  to  lakes  and  streams  forming  national 

*iSee  also  Note,  N.  Y.  Ct.  of  Ap.  Elep.,  Bender  Annotated  Ed.,  Bk.  5, 
p.  4.09;  Bk.  8,  p.  43;  Bk.  18,  p.  283;  Bk.  21,  p.  '846;  Bk.  2'4,  p.  458;  Bk.  28, 
p.  881;  Bk.  34,  p.  «'5'8. 
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boundaries.  The  opinion  reviews  the  authorities  not  only  in  this 
State  but  several  other  States. 

It  was  held  in  Van  WinMe  v.  Van  Winkle  (184  N.  Y.  193), 
that  a  deed  of  lands  bordering  a  highway  will,  if  the  grantor 
owns  to  the  center  of  the  highway,  carry  same  although  the  deed 
gives  the  boundaries  by  courses  and  distances  vdthout  specifically 
including  or  mentioning  the  street  by  which  the  same  is  bounded ; 
that  it  is  the  same  as  though  the  boundary  were  described  as  run- 
ning through  the  center  of  lihe  street. 

The  Gouvemeur  and  the  Van  WinMe  cases  were  followed  by  the 
Appellate  Division,  Fourth  Department,  in  two  actions  brought 
by  The  Land  and  Lake  Association  v.  Conklin  and  Beardsley, 
reported  in  182  A.  D.,  at  pages  546  and  550,  respectively. 
It  was  held  that  where  the  grant  is  framed  so  as  to  "  touch  the 
water  "  the  title  of  the  land  underneath  to  the  center  passes  to 
the  grantee  under  the  grant;  that  if  the  parties  mean  to  exclude  it 
same  should  be  expressly  excepted ;  even  the  fact  that  the  acreage 
mentioned  in  the  description  is  not  sufficient  to  cover  the  land 
under  water  does  not  overcome  the  presumption  that  title  to 
the  land  under  water  passed;  that  the  same  was  true  with  refer- 
ence to  a  road  which  skirted  the  edge  of  the  lake,  the  boundary 
of  the  road  being  the  boundary  of  the  lake  as  well ;  that  even  the 
mention  of  the  word  "  side "  of  the  lake  would  extend  to  the 
center  of  the  lake. 

This  presumption  applying  to  a  grant  or  deed  may  not  apply 
in  case  lands  under  water  or  within  the  highway  are  not  necessary 
for  the  use  of  the  canal.  The  necessity  which  limits  the  power 
of  the  appropriating  officer  may  prevail  and  thus  make  the  rule 
inapplicable.  Whether  or  not  am  actual  entry  is  made  on  the 
land  under  water  or  within  the  bounds  of  the  highway,  or  whether 
there  is  an  actual  taking  of  same  in'  connection  with  the  land 
shoviTi  on  the  diagram  forming  part  of  the  map,  would  have  a 
considerable  bearing. 

2.     Temporary  Appropriations.* 

An  opinion,  by  Attorney  General  Woodbury,  rendered  to  the 
State  Engineer,   February  9,   1915,  covers  the  question  of  the 
*  See  generally,  Nichols  on  Eminent  Domain,  2d  Efl. 
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estate  whicli  may  be  taken  or  appropriated  and  discusses  so-called 
temporary  appropriations.  A  concrete  wall  had  been  built  in 
the  bed  of  a  stream,  separating  the  stream  from  lands  and  build- 
ings adjoining.  The  level  of  the  stream  had  been  raised  and  water 
seeped  under  the  wall  and  into  the  basements  of  adjoining  build- 
ings. The  opinion  of  the  Attorney  General  is  to  the  effect  that 
the  State  Engineer  may  make  a  temporary  appropriation  of  land 
or  appropriate  such  an  easement  or,  other  right,  title  or  interest 
therein  as,  in  his  judgment,  is  necessary  for  the  purposes  of  the 
improvement ;  that  under  the  circumstances  the  State  is  authorized, 
as  a  matter  of  law,  to  appropriate  only  the  right  to  enter  upon 
the  upland  and  to  deposit  spoil  or  other  suitable  material  thereon 
to  the  eleva-tion  of  the  water  on  the  opposite  side  of  the  wall,  or 
to  any  other  elevation,  in  such  manner  as  will  prevent  seepage  or 
percolation  of  water  from  the  dam  to  said  premises;  that  by  such 
an  appropriation  authority  will  be  obtained  for  the  entry  upon 
the  premises  and  the  making  of  a  fill  sufficient  to  prevent  flooding 
and  resulting  damages,  but  not  without  liability  by  reason  of  such 
entry  and  the  use  made  of  the  property. 

Thus,  it  appears,  that  the  State  may  appropriate  not  only  an 
estate,  right  or  interest  lessi  than  a  fee  but  it  may  appropriate 
same  for  a  limited  period.  The  period  or  time  of  occupation 
should,  however,  be  specified.* 

Previous  to  the  rendering  of  this  opinion  and  the  decision  in 
People  ex  rel.  IST.  Y.  C.  R  E.  iCo.  v.  Walsb  (211  IST.  Y.  90), 
the  power  of  the  State  Engineer  to  appropriate  less;  than  a  fee 
had  not  been  approved  or  was  not  considered  as  existing  for,  by 
Chapter  468  of  the  Laws  of  1911,  specific  authority  was  given 
to  the  State  Engineer  to  make  a  temporary  appropriation.  This 
specific  authority  was  taken  away  by  Chapter  736  of  the  Laws 
of  1911. 

Following  the  adoption  of  these  two  acts,  the  Attorney  General 
rendered  an  opinion  on  June  7,  1912,  .and  again  on  June  3,  1913, 
to  the  effect  that  no  authority  existed  for  the  making  of  temporary 
appropriations  of  property  in  connection  with  the  work  of  improv- 
ing the  canalsi  under  the  Barge  Canal  Act  prior  to  the  adoption 
of  Chapter  468  of  the  Laws  of  1911 ;  that  by  Chapter  736  of 

4.     Spencer  v.  State,  194  A.  D.  79. 
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the  Laws  of  1911,  the  provisions  for  making  temporary  appro- 
priations were  repealed ;  that  after  such  repeal  no  authority  existed 
for  the  making  of  temporary  appropriations  for  Barge  Oanal  pur- 
poses; that  such  an  attempted  appropriation,  although  ineffectual 
and  inoperative  to  vest  title  in  the  State,  nevertheless  would  effect 
a  cloud  upon  the  title  of  the  owner  thereof. 

In  view  of  the  later  decision  of  the  Court  of  Appeals,  these 
earlier  opinions  of  the  Attorney  General  may  not  be  considered 
authoritative  excepting  to  the  extent  that  a  tem.porary  appropria- 
tion, unless  definite  as  to  the  purpose  and  specific  as  to  time,  may, 
under  the  -authorities  above  cited,  be  considered  illegal  and  so 
declared  by  the  court. 

F.     Certificate   of   Necessity. 

The  certificate  that  the  lands  or  estate  taken  and  described  are 
necessary  must  be  made  by  the  State  Engineer.  This  act  on  the 
part  of  the  State  Engineer  is  judicial  and  not  ministerial  and  must 
be  performed  by  him  in  perscxn.  This  was  so  held  by  the  Court 
of  Appeals  in  Ontario  Knitting  Co.  v.  State  (205  N.  Y.  409). 
A  certificate  had  been  signed  by  the  Special  Deputy  State  Engineer. 
The  first  question  presented  was  whether  the  Special  Deputy 
could  make  the  certificate  and,  assuming  it  to  be  the  act  of  the 
State  Engineer,  the  next  question  was  whether  the  lands  appro- 
priated were  necessary  within  the  scope  of  the  plans  provided  for 
by  the  Canal  Board.  Judge  Haight,  in  the  opinion  referring  to 
the  powers  granted  to  the  State  Engineer  to  make  appropriations, 
stated : 

"  As  we  have  seen,  by  the  provisions  of  the  statute  quoted, 
the  state  engineer  was  authorized  to  take  possession  of  such 
lands  for  the  purposes  of  the  canal  as  '  shall  in  his  judgment 
be  necessary.'  Here  we  have  an  extraordinary  power  vested 
in  the  engineer  to  appropriate  the  lands  of  private  individuals. 
If  in  his  judgment  he  deems  such  lands  necessary  for  the 
purposes  of  the  canal,  the  exercise  of  his  judgment  is,  in  its 
character,  judicial  and  not  ministerial.  It  is  a  power  that 
has  been  delegated  to  him  by  the  people  of  the  state  in  electing 
him  to  the  position,  and  it  is  his  judgment  and  discretion 
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that  they  rely  upon  in  exercising  the  functions  of  his  office. 
He,  therefore,  could  not  delegate  such  power  to  a  subordinate 
appointee  unless  he  was  in  plain  terms  authorized  so  to  do 
by  the  legislature." 

Continuing  further,  the  opinion  states  that  the  certificate  appro- 
priating lands  to  the  use  of  the  State  is  required  to  be  made  by 
the  Engineer  himself  and  becomes  "  the  vital  act  appropriating 
the  lands  for  which  the  State  must  pay."  ° 

In  determining  the  necessity  of  taking  any  particular  parcel 
of  land  for  the  use  of  the  canals,  the  State  Engineer  is  governed 
and  controlled  by  the  maps,  plans  and  specifications  adopted  by  the 
Canal  Board.  Unless  a  particular  piece  of  land  is  necessary  for 
the  purpose  of  carrying  out  such  plan,  it  is  not  necessary  and  the 
State  Engineer  is  without  proper  authority  tO'  appropriate  it. 
To  again  quote  from  the  opinion  of  Judge  Haight: 

"  We  think  that  the  lands  for  canal  purposes  could  not  be 
taken  by  the  engineer  until  the  canal  lands  had  been  located 
by  the  canal  board  and  the  plans  for  the  improvement  of  the 
canal  had  been  approved ;  for  prior  to  such  location  and  adop- 
tion of  plans,  it  could  not  well  be  determined  as  to  what  land 
would  or  would  not  be  necessary  for  canal  purposes."    *    *    * 

"  Our  conclusion  is  that  the  engineer  exceeded  his  authority, 
and  that  consequently  his  acts  were  void." 

A  contrary  conclusion  was  reached  by  Judge  Haight  while 
acting  as  official  referee  in  Pratt  v.  State.  His  opinion  is  reported 
in  2  State  Dep.  Rep.  356.  He  distinguishes  the  facts  involved  from 
those  in  the  Ontario  Knitting  Co.  case  and  says: 

"  In  this  case  the  plans  recommended  have  been  approved 
by  the  Superintendent  and  the  Canal  Boards,  possession  of 
the  property  appropriated  has  been  actually  taken,  the  contract 
for  the  improvement  under  the  plans  adopted  hasi  been  let 
and  the  work  thereunder  principally  performed'.    I  therefore 

5.  Note  that  the  Court  of  Appeals  in  Kahlen  v.  The  State,  283  N.  Y.  3«3, 
held  that  the  service  of  Notice  of  Appropriation  was  "  the  vital  act  appropri- 
ating the  lands  for  •which  the  State  must  pay.'' 
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conclude  that  notwithstanding  the  fact  that  the  Deputy 
Engineer  exceeded  Ms  authority  in  signing  the  certificates, 
still  the  appropriation  was  authorized  and  his  acts  have  been 
ratified  and  confirmed  by  the  State  in  its  taking  possession 
of  the  parcels  appropriated." 

Gr.       ApPROPEIATION    of    FlXTtTEES.* 

In  considfering  an  appropriation  and  the  estate  taken  there  may 
also  be  involved  the  question  as  to  whether  property  which  if 
detached  would  be  personal  property,  but  which,  by  reason  of  being 
affixed  to  real  property,  loses  its  character  as  personal  property 
and  becomes  a  fixture,  has  been  appropriated.  The  State  appro- 
priated a  warehouse  containing  machinery,  shafting,  elevators  and 
conveyorsi  annexed  to  the  warehouse.  In  Jackson  v.  State  (213 
N.  Y.  34),  th©  machinery,  shafting,  elevators  and  conveyors  were 
considered  fixtures  and  the  court  held  that  by  the  appropriation 
of  the  warehouse  the  fixtures  were  also  appropriated.  "  An  appro- 
priation of  land,  unless  qualified  when  made,  is  an  appropriation 
of  all  that  is  annexed  to  the  land,  whether  classified  as  buildings 
or  as  fixtures."  The  court  intimated  that  the  appropriation  may 
be  "  qualified  when  made,"  but  if  that  be  done  the  purpose  must 
be  made  plain  in  the  act  of  appropriation.  It  appeared  that  after 
the  appropriation  some  of  the  fixtures  were  removed  by  the  owner 
and  by  common  consent  treated  as  personal  property. 

The  line  of  demiarcation  as  to  when  an  article  may  be  treated 
as  real  property  or  as  personal  property  is  sometimes  so  slight  as 
to  be  difficult  of  determination.  Such  a  question  was  presented 
and  considered  by  the  Court  of  Claims  at  length  in  Phipps  v.  State 
(12Y  ]Sr.  Y.  Supp.  260).  This  was  a  case  where  land  on  which 
there  was  a  factory  had  been  appropriated.  The  owner  had 
previously  placed  an  engine  in  the  factory  and  set  up  a  derrick 
in  the  earth.  The  court  held  that  the  engine  and  derrick  consti- 
tuted "  fixtures  "  and  were  part  of  the  realty  and  that  they  had 
been  appropriated  in  connection  vnth  the  appropriation  of  the  land 
and  factory. 

•See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  22, 
p.  536. 
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A  "  fixture  "  may  be  a  cKattel  physically  affixed  or  annexed  to 
real  estate  sio  as  to  become  a  part  thereof  and  the  property  of 
the  one  owning  such  real  estate ;  or 

A  "  fixture  "  may  be  a  chattel  physically  'affixed  or  annexed 
to  real  estate,  but  which  remains  the  property  of  the  one  affixing 
it  and  may  be  afterwards  removed  therefrom  without  the  consent 
of  the  owner  of  the  real  estate. 

Three  questions  are  important': 

1.  Manner  of  annexation. 

2.  Adaptation  to  the  use  of  that  part  of  the  real  estate 
to  which  it  is  annexed. 

3.  Intention  of  person  annexing  whether  or  not  to  make 
the  article  a  permanent  part  of  the  real  estate. 

Of  course  it  ia  always  possible  that  the  rights  of  third  parties 
may  intervene  and  affect  somewhat  the  intention  and  acts  men- 
tioned.* 

The  more  recent  appropriations  contain  a  clause  to  the  effect 
that  all  fixtures,  machinery  or  appurtenances  which  may  be  deemed 
as  fairly  removable  remain  the  property  of  the  owner  and  are 
subject  to  his  disposition. 

H.     Appeopeiation  of  Peesdnal  Peopeett. 

Assuming  that  an  article  may  be  considered  personal  property, 
may  an  appropriation  be  broad  enough  to  include  personal 
property  ? 

It  was  held,  in  United  Traction  Co.  v.  Ferguson  Contracting 
Co,'  that  the  only  authority  for  the  appropriation  of  personal 
property  is  the  implied  authority  found  in  Section  13  of  the 
Barge  Canal  Act.  In  other  words,  personal  property  would  not 
and  could  not  be  appropriated  by  the  State  Engineer  under  the 
provision  authorizing  him  to  enter  upon,  take  possession  of  and 
use  lands,  structures  and  waters.  But  there  may  be  an  actual 
physical  lappropriation  of  personal  property  by  the  State  or  one 

6.  Realty  Associates  v.  C.  C.  Corp.,  185  A.  D.  464;  173  N.  Y.  Supp.  25. 
DeBevoise  v.  M.  A.  Const.  Co.,  228  N.  Y.  496. 

7.  117  A.  iD.  305;  102  N.  Y.  Supp.  190. 
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acting  under  State  authority.    This  was  held  in  Watson  v.  Empire 
Engineering  Corporation/. 

I.     Generally. 

It,  therefore,  becomes  important  in  the  examination  of  any  map, 
certificate  and  description  prepared  by  the  State  Engineer  to  deter- 
mine whether  the  description  is  specifically  sitated  and  the  estate 
defined ;  also  whether  the  intention  of  the  State  Engineer  is  cltearly 
expressed;  also  whether  the  certificate  is  in  proper  form  and  the 
lands  necessary.  In  the  construction  of  the  Barge  Canals,  the 
boundaries  of  the  appropriated  lands  have  not  always  been  defined 
on  the  ground^  fences  have  not  generally  been  built,  encroachments 
will  grow  from  year  to  year'  as  they  have  in  the  past  unless  there 
is  a  vigilant  patrol  by  those  having  charge  of  the  canal  lands. 
Any  one  occupying  or  assuming  to  take  a  conveyance  which  may 
include  lands  or  waters  appropriated  for  canal  purposes  does'  so 
at  his  peril  and  without  securing  title  thereto. 

J.     Maps  and  Where  Filed. 

The  State  Engineer  has  prepared  approximately  5,500  maps 
describing  lands,  waters  and  structures  required  for  the  purposes 
of  Barge  Canal  construction.  Many  of  these  maps  involve  several 
parcels  of  land.  The  land  afFected  extends  from  the  Niagara 
River  on  the  west  to  the  Hudson  River  on  the  east;  northerly  to 
Lake  Champlain  and  Lake  Ontario;  southerly  to  Seneca  and 
Cayuga  Lakes.     These  maps  describe: 

1.  Lands  above  water; 

2.  Lands  covered  by  water; 

3.  A  right  to  flood  or  overflow  lands; 

4.  Water  rights; 

5.  Right  to  maintain  railroad  or  other  'bridges  at  a  specific 
elevation ; 

6.  Right  to  maintain  transmission  lines,  telegraph  lines, 
telephone  lines  or  other  structures. 

Every  character  of  interest  is  involved,  which  can  only  be  deter- 
mined by  a  careful  exiamination  of  each  map  and  description. 

8.    77  iMisc.  543;   137  N.  Y.  Supp.  231. 
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The  approval  of  a  map  by  the  Canal  Board  is  the  next  requisite 
step,  after  which  it  shall  be  filed  in  the  office  of  the  State  Engineer. 
These  maps  may  now  be  found  on  file  there  and  consulted. 

A  duplicate  certified  copy  is  required  tO'  be  filed  in  the  office 
of  the  Superintendent  of  Pulblic  Worts. 

K.     Seevice  op  Notice  of  ApPEOPEiATioif. 

Service  upon  the  owner  of  any  property  so  appropriated,  of  a 
notice  that  a  map  has  been  filed,  is  the  next  requirement.  The 
notice  must  "  specifically  desicribe  that  portion  of  such  property 
belonging  to  such  owner." 

1.     Owner  —  Who  Is?* 

The  Superintendent  of  Public  Works  is  charged  with  the  duty 
of  determining  and  locating  the  owner  of  property  required.  The 
act  does  not  define  the  word  "  owner." 

Section  3358  of  the  Code  defines  the  term  "  owner  "  as  any 
person  having  any  estate,  interest  or  easement  in  the  property 
to  be  taken  or  any  lien,  charge  or  incumbrance  thereon. 

In  the  light  of  Judge  Collin's  opinion  in  People  ex  rel.  N.  T.  C. 
K.  E.  Co.  V.  Walsh  (211  E".  T.  90),  that  any  such  estate,  interest 
or  easement  may  be  appropriated,  service  on  the  owner  of  same 
would  be  required. 

An  owner  as  defined  by  Section  3358  of  the  Code  has  been  held 
to  include  a  lessee  of  condemned  premises  in  a  case  where  a 
lease  had  not  expired  and  the  unexpired  term  was  two  years." 

(a)     Generally. 

The  term  owner,  as  used  in  some  of  the  early  railroad  acts, 
was  held  to  designate  the  parties  entitled  to  the  compensation 
which  is  substituted  for  the  land  taken;  all  persons  having  pro- 
prietary interests  are  entitled  to  compensation,  for  the  aggregate 
of  those  interests  constitute  the  ownership  or  fee;  tenants  for 
years  are  ovraiers ;  also  those  having  franchises.  But  a  judgment 
creditor  of  an  owner  was  held  to  have  no  estate  or  proprietary 

*See  Weed's  (Practical  Real  Estate  Law,  p.  901. 
9.    People  V.  Thornton,  132  A.  D.  2-87;  10'&  N.  Y.  Supp.  704. 
Code   references.     See   Author's  Note  and   Distribution   Table  —  page   xxiv. 
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interesit  in  the  land ;  a  judgment  creditor  stands  upon  the  law  which 
simply  gives  him  a  remedy  for  the  collection  of  his  debt  by  a  sale 
of  the  land  under  execution,  if  sufficient  personal  property  cannot 
be  found  to  satisfy  same;  the  remedy  is  not  secured  by  contract 
but  is  purely  statutory;  the  Legislature  may  abolish  the  lien  of  a 
judgment  at  any  time  'before  rights  become  vested  or  estates  ac- 
quired under  a  judgment.  A  lien  of  a  judgment  not  ripened 
into  a  title  by  sale  of  the  land  may  be  superseded  by  the  appro- 
priation of  the  land;  compensation  may  be  made  to  the  owner 
of  the  land.  These  conclusions  are  gathered  from  the  opinion 
of  Judge  Eapelb  in  Watson  v.  N.  Y.  C.  E.  K.  Co.  (47  iN".  Y.  157). 
They  were  commented  upon,  with  approval,  by  Judge  Vann  in 
People  V.  Adirondack  Eailway  Co.  (160  K  Y.  225,  243).  In 
the  last  case  mentioned  it  was  held  that  the  filing  of  a  map  and 
service  of  notice  upon  occupants,  by  a  corporation  organized  for 
the  purpose  of  constructing  a  railroad,  did  not  create  a  lien  or 
right  in  the  nature  of  a  lien  in  favor  of  the  railroad  company 
which  would  entitle  it  to  a  notice  of  appropriation  by  the  State. 

(b)     Lessee. 

A  case  which  arose  directly  under  the  Barge  Oanal  Act  is 
United  Traction  Co.  v.  Ferguson  Contracting  Oo.^°  It  was  held 
that  an  entry  for  the  purpose  of  constructing  the  canal  without 
the  service  of  a  notice  on  the  owner  or  lessee  of  a  railroad  company 
would  entitle  the  lessee  to  an  injunction  restraining  any  inter- 
ference with  the  structttres  or  rights  of  the  lessee. 

A  tenant  in  possession  of  real  property,  under  a  lease,  for  six 
years  was  held  to  be  an  "  owner  "  under  the  Barge  Canal  Law, 
in  Baker  v.  State  (63  Misc.  549).  This  is  a  Court  of  Claims 
decision,  which  was  shortly  thereafter  followed  by  another  Court 
of  Claims  decision^^  which  held  that  a  lease  is  an  incumbrance. 

(c)     Licensee.* 

The  rights  of  one  who  had  erected  a  saw  mill  within  the  "  blue 
line  "  of  the  old  Erie  Canal,  i.  e.,  on  canal  lands,  were  considered 

10.  117  A.  D.  305;  lOiS.  N.  Y.  Supp.  IffO. 

11.  Moroney  v.  iState,  67  Misc.  58;  134  N.  Y.  Supp.  83.4. 
*  See  Weed's  Practical  Eeal  Estate  (Law,  p.  681. 
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in  Watson  v.  Empire  Engineering  Oorporation.^^  Although  it 
was  not  held  that  a  notice  of  appropriation  should  'be  served  on 
the  owner  of  a  saw  mill,  it  was  held  that  such  owner  was  a 
licensee  and  that  he  was  entitled  to  a  notice  to  remove  the  mill 
from  State  lands ;  otherwise  he  would  be  entitled  to  compens-ation 
for  the  destruction  of  same. 

(d)     Dower.* 

The  rights  of  one  having  a  dower  interest  in  lands  appropriated 
for  canal  purposes,  especially  an  inchoate  right  of  dower,  under 
the  Barge  Oanal  Act,  do  not  appear  to  have  been  passed  upon 
by  the  courts.  Assuming  that  a  notice  of  appropriation  should 
be  served  on  other  than  the  fee  owner,  there  arises  the  question 
as  to  whether  notice  should  be  served  on  one  having  a  dower 
interest.    This  interest  may  arise  in  three  different  ways: 

1.  After  the  death  of  the  husiband,  after  dower  has  been 
assigned  as  referred  to  by  Section  1604  of  the  Code  of  Civil 
Procedure.     (Section  468,  Real  Property  Law.) 

2.  After  the  death  of  the  husband,  before  dower  has  been 
assigned. 

3.  In  ease  dower  is  inchoate,  which  condition  is  the  most 
common. 

As  early  as  1839  the  first  question  was  considered  in  a  case 
where  the  husband  had  died  and  the  widow  was  entitled  to 
dower.  ^^ 

In  either  of  the  first  two  cases  mentioned  the  authorities  indi- 
cate that  the  wife  has  a  vested  estate. 

Moore  v.  Mayor  (8  'N.  Y.  110)  is  authority  for  the  conclusion 
that  an  inchoate  right  of  dower  exists  as  an  incident  to  the 
marriage  relation ;  that  it  is  not  an  estate  but  a  mere  contingent 
claim ;  that  where  lands  are  taken  by  a  municipal  corporation 
for  a  public  use,  pursuant  to  an  act  of  the  Legislature,  title  is 

12.  77  Misc.   543;   137  N.  Y.  Supp.  231. 

*  See  alao  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  QBender  Annotated  Ed.,  Bk.  2,  p.  313. 
See  Weed's  Practical  Real  Estate  Law,  p.  381. 

13.  Matter  of  William  St.,  19  Wend.  678. 
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secured,  divested  of  any  inchoate  rigkt  of  dower  existing  in  the 
wife  of  the  fee  holder.  This  case  was.  cited  apparently  with  ap- 
proval where  lands  were  appropriated  by  the  State,  but  not  for 
canal  purposes.^*  It  was  again  cited  as  recently  as  1914  in 
Rmnsey  v.  Sullivan,^^  where  the  rights  of  one  having  an  inchoate 
right  of  dower  were  considered  somewhat  at  length. 

In  re  New  York  and  Brooklyn  Bridge,^'  the  rights  of  the  husband 
and  wife  were  directly  involved  in  a  proceeding  for  the  acquisition 
of  real  propecrty  by  eminent  domlain.  The  wife  had  not  been  served 
with  notice.    The  court  stated  the  rule : 

"  Where  real  property  belonging  to  a  married  man  is  taken 
for  a  public  purpose  by  the  exercise  of  the  right  of  eminent 
domain  during  the  coverture.  *  *  *  an  absolute  title 
is  acquired,  divested  of  any  inchoate  right  of  dower  existing 
in  his  wife.  So  much  is  fundamental,  resulting  from  the 
nature  of  the  proceedings,  and  the  theory  upon  which  the 
power  of  the  sovereign  to  condfemn  private  property  for  a 
public  use  is  based.  That  theory  is  that  the  people,  in  their 
right  of  sovereignty,  are  deemed  to  possess  the  original  and 
ultimate  property  in  all  lands  within  the  jurisdiction  of  the 
state,  and  may  resume  the  possession  again  to  meet  public 
necessities.  That  was  al^  the  decision  of  the  court  of  appeals 
in  the  case  of  Moore  v.  Mayor,  etc.,  8  N.  Y.  110." 

Other  authorities  are  cited  to  the  effect  that  the  theory  stated 
is  not  al'ways  applicable  and  that  the  Moore  case  is  sometimes 
limited  in  its  operation,  so  that  the  Moore  case  stands  "  as  an 
authority  only  as  between  the  wife  and  the  state  and  its  dfelegates." 

Thus  it  appears  that  the  rule  laid  down  in  the  Moore  case 
is  still  in  force  as  an  authority  in  case  land's  are  appropriated 
by  the  State. 

A  widow  has  been  held  to  have  no  right  of  dower  in  land  in 
which  her  husband  has  only  a  vested  remainder  expectant  upon  an 
estate  for  life.^' 

14.  People  V.  A.  E.  Co.,  160  N.  Y.  225,  45. 

15.  166  A.  D.  2*6;   150  N.  Y.  Supp.  2187. 

16.  75  Hun  558;  27  N.  Y.  Supp.  597. 

17.  Durando  v.  Durando,  2-3  N.  Y.  331. 
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(e)     Contra. 

Notwithstanding  the  foregoing  definitions  of  the  word  "  owner  " 
as  used  in  the  Barge  Canal  Act  and  the  decisions  referred  to,  an 
opinion  hj  the  Attorney  General  dated  April  1,  1913,  is  to  the 
effect  that  a  service  upon  the  owner  of  the  fee  constitutes  a  com- 
pliance with  the  statute  and  appropriates  all  lesser  interests;  that 
no  service  is  necessary  upon  the  holders  of  any  easement  or  en- 
cumbrance. Under  the  opinion,  an  easement  is  held  to  be  an 
encumbrance.  The  easement  under  consideration  was  a  grant 
obtained  by  a  trajisportation  company  of  the  permanent  right  to 
maintain  poles  and  wires  upon  lands  required  for  Barge  Canal 
purposes.  Such  interest,  while  it  was  considered  property,  was  not 
considfered  such  property  or  ownership  in  landk  as  to  require 
service  of  a  separate  l^otioe  of  Appropriation  within  the  pro- 
visions of  the  Barge  Canal  Law. 

2.     How  Notice  Served. 

The  Superintendent  of  Public  Works  is  required  to  serve  the 
notice  of  the  filing  of  the  map,  survey  and  certificate  in  his  office 
either 

(a)  "  Personally  within  the  State,"  or 

(b)  If  he  "  shall  not  be  able  to  serve  said  notice  upon  the 
owner  personally  within  the  State  after  making  efforts  so  to 
do  which  in  his  judgment  are  under  the  circumstances  reason- 
able and  proper,  he  may  serve  the  same  by  filing  it  with 
the  Clerk  of  the  county  wherein  the  property  so  appropriated 
is  situated." 

There  is  no  specific  provision  in  the  act  that  the  notice  must 
be  directed  to  the  owner  and  such  a  direction  may  'be  unnecessary 
in  case  of  personal  service.  It  is  to  be  presiumed  that  the  person 
served,  if  the  owner  of  the  property  described  in  the  notice,  will 
realize  the  intention  to  appropriate  and  that  his  property  has  been 
appropriated. 

The  question  has  arisen  as  to  when  a  service  need  not  be  per- 
sonal, or,  in  other  words,  when  there  may  be  a  substituted  service 
of  notice  by  filing  in  the  County  Clerk's  office.  Certain  owners  of 
lands  located  in  Montgomery  County  were  either  nonresidents  of 
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the  State  or  a  foreign  corporation.  Notices  directed  to  such  own- 
ers were  not  served  personally,  but  were  served  upon  someone 
who  was  not  connected  with  the  foreign  corporation  and  who  did 
not  represent  the  nonresident  individual.  They  were  also  filed 
in  the  County  Clerk's  office  of  that  county.  In  Gring  v.  American 
Pipe  &  Construction  Co./'  the  court  held  that  the  service  on  an 
individual  not  connected  with  the  company  and  not  representing 
the  individual  owner  was  undoubtedly  ineffectual,  but  that  the 
filing  in  the  County  Clerk's  office  was  effectual  and  constituted  a 
proper  service.  This  decision  was  affirmed^'  without  opinion.  The 
contention  was  made  that  the  superintendent  should  have  filed  in 
the  County  Clerk's  office,  together  with  the  notice,  a  certificate 
that  he  was  unaible  to  serve  the  notice  upon  the  owner  personally 
within  the  State  after  making  efforts  so  to  do,  but  the  court  held 
that  the  statute  did  not  require  such  a  certificate;  that  the  mere 
filing  of  the  notice  by  the  superintendent  was  evidence  of  what  his 
"  judgment "  in  the  matter  was.  The  service  as  made  by  filing 
was  held  to  be  proper  and  to  have  completed  the  appropriation 
and  vested  the  State  with  the  right  to  enter  upon,  take  possession 
of  and  use  the  lands  described,  leaving  the  owner  thereof  to  his 
remedy  to  prosecute  his  claim  for  such  appropriation  as  provided 
by  the  Barge  Canal  Act. 

The  notice  having  been  properly  directed  and  filed,  there  was  a 
compliance  vnth  the  act  and  this  decision  has  'been  followed  as 
the  law  governing  services  of  notices  under  the  Barge  Canal  Act, 
although  the  Court  of  Appeals  has'  not  squarely  passed  upon  the 
question. 

Matter  of  City  of  New  York  (212  N.  Y.  538)  did  not  involve 
an  appropriation  of  lands  for  canal  purposes,  but  the  opinion  of 
Judge  Oardozo  is  of  interest.  A  statute  under  which  the  fee  of 
lands  was  taken  for  street  purposes  was  under  consideration.  The 
statute  provided  for  the  filing  of  a  map.  To  quote  from  the 
opinion : 

"  It  does  not  require  that  owners  be  notified  of  the  filing 
of  the  map  by  which  their  rights  are  to  be  extinguished. 

18.  T4  Misc.  570;   133  N.  Y.  Supp.  545. 

19.  151  A.  D.  910. 
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It  does  not  coiifine  itself  to  a  provision  that  the  filing  of  the 
map  shall  ipso  facto  work  an  appropriation  of  their  interest 
in  the  land.  That  in  itself  would  not,  we  may  assume,  be 
invalid  if  an  adequate  remedy  insuring  compensation  were 
provided.  The  statute,^ however,  goes  farther  and  declares 
that  the  mere  lapse  of  six  years,  following  the  filing  of  the 
map,  shall,  regardless  of  notice  to  the  owners,  bar  their  right 
to  compensation.  It  does  not  avail  them  that  they  have  re- 
mained in  undisturbed  possession  of  their  lands  and  unchal- 
lenged enjoyment  of  appurtenant  easements.  If  they  fail  to 
keep  track  of  the  maps  that  define  the  public  highways,  their 
private  as  well  as  their  public  easements  may  be  forfeited 
without  requital.  All  this  is  true,  if  the  statute  be  valid, 
though  neither  by  actual  nor  by  published  notice  have  they 
been  advised  that  their  rights  have  been  placed  in  jeopardy. 
I  do  not  think  that  such  a  statute  comports  with  the  constitu- 
tional guaranty  of  due  process  of  law."     *     *     * 

"  Before  the  citizen's  right  to  compensation  can  be  cut  oil 
by  such  a  statute  of  limitation,  notice  of  the  event  on  which 
the  right  depends  must  be  brought  home  to  him  by  the 
State.  He  cannot  be  charged  with  the  duty  of  hunting  out 
the  facts  for  himself.  The  State  is  appropriating  his  property 
by  proceedings  in  invitum,  ajid  it  cannot  shift  upon  him 
the  burden  of  ascertaining  that  the  proceedings  are  in  motion. 
It  must  give  him  notice  reasonably  adapted  to  bring  their 
pendency  to  his  attention."  ^° 

Eeference  has  already  been  made  to  the  fact^^  that  notice  is  a 
"  means  of  knowledge." 

3.     Effect  of  Service. 

Assume  that  a  notice  is  directed  to  A  on  the  assumption  that 
h©  is  the  owner  of  the  lands  described  on  the  map  filed  in  the 
ofBce  of  the  Superintendent  of  PuHic  Works; 

20.  See  also  Matter  of  City  of  New  York,  219  N.  Y.  399. 

21.  (Matter  of  U.  E.  E.  E.  Co.  of  Brooklyn,  112  N.  Y.  61,  75. 
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(a)   That  there  are  easement  rights  affecting  such  lands;  or 
(lb)   That  A  is  not  in  fact  the  owner  of  all  such  lands ;  or 
(c)   That  A  is  a  tenant  in  common,  owning  only  an  un- 
divided interest  in  such  lands; 

that  personal  service  is  not  made  on  A  but  that  the  notice  is 
filed  in  the  County  Clerk's  office  of  the  county  where  such  lands 
are  situated,  then  a  query  is  presented  as  to  whether  such  service 
is  effectual  as  against: 

(a)  Such  easement  owners,  or 

(b)  The  owner  of  the  portion  of  such  lands  not  owned 
by  A,  or 

(c)  The  other  tenants  in  common. 

(a)     Easement  Owner.* 

Under  the  opinion  of  the  Attorney  General  of  April  1,  1913, 
that  "  the  filing  of  the  notices  and  survey  in  the  County  Clerk's 
Office  where  the  property  is  located,  is  constructive  notice  of  the 
appropriation  to  all  persons  having  any  interest  in  the  lands," 
such  filing  would  be  sufficient  to  constitute  an  appropriation  of 
the  easement  right.  The  Gring  case  is  cited,  but  this  case  is 
not  authority  for  such  a  conclusion,  as  the  point  was  not  involved. 
There  was  no  question  of  the  rights  of  an  easement  owner. 

Merchants'  Line  v.  Walsh  Construction  Co.,^^  was  an  action 
to  which  the  State  was  not  a  party,  but  involves  the  effect  of  a 
service  of  a  notice  of  appropriation.  Personal  service  of  the 
notice  was  made  upon  an  owner,  although  it  does  not  appear  to 
whom  the  notice  was  directed.  A  duplicate  of  the  notice,  with  an 
affidavit  of  such  service,  was  filed  in  the  County  Clerk's  office. 
The  court  held  that  such  filing  was  apparently  to  comply  with 
the  provisions  as  to  unknown  owners  "  and  owners  upon  whom 
the  Superintendent  of  Public  Works  was  not  able,  in  his  judg- 
ment, after  miaking  reasonable  and  proper  effort  so  to  do,  to  serve 
such  notice  personally.  The  act  specifies  no  other  reason  for  such 
filing.     So  far  as  the  record  discloses  no  personal  service  of  said 

*  See  Weed's  Practical  Keal  Estate  Law,  p.  397. 

22.     174  A.  D.  327;  160  N.  Y.  Supp.  79&;  167  N.  Y.  Supp.  1113. 
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notice "  was  made  on  a  lessee.  The  court  overlooked  tke  dis- 
tinction made  in  the  act  that  a  notice  when  not  personally  served 
may  be  served  by  filing  in  the  County  Clerk's  office  while  proof 
of  service  of  notice  on  an  owner  may  be  made  by  causing  an 
affidavit  of  service  to  be  recorded  in  the  County  Clerk's  office. 
The  service  by  filing  and  the  proof  of  service  are  two  separate  and 
distinct  acts. 

(b)     Part  Owner. 

Syracuse  L.  S.  &  IST.  R.  R.  Co.  v.  State^'  is  a  recent  decision 
involving  an  appropriation  of  lands  assumed  to  be  owned  by  one 
Thome,  whereas  Thome  had  previously  conveyed  to  the  railroad 
company.  Notice  of  the  appropriation  was'  served  upon  Thome, 
but  no  notice  was  served  upon  the  railroad  company.  The  State 
took  possession  of  the  lands  described  without  objection  of  the 
railroad  company.  Thereafter  two  maps  were  filed  in  the  office 
of  the  Superintendent  of  Public  Works,  one  showing  lands  owned 
by  Thome,  and  the  other  showing  lands  owned  by  the  railroad 
company,  and  the  superintendent  caused  to  be  served  upon  the 
railroad  company  the  usual  notice  of  appropriation.  The  State 
contended  that  the  original  appropriation  waSi  never  completed 
because  it  had  mistakenly  included  lands  of  the  railroad  company 
in  the  snrvey  describing  lands  of  Thome ;  also  that  the  State  had 
not  served  a  notice  of  appropriation  upon  the  railroad'  company  in 
the  first  instance.  The  State's  contention  was  not  sustained  on  the 
ground  that  the  railroad  company  had  acquiesced  in  the  first  at- 
tempted appropriation  by  the  State,  had  waived  all  irregularities 
and  yielded  possession  to  the  State;  that  the  State  could  not  take 
advantage  of  its  own  mistake;  that  the  State  was  liable  to  the 
Ttailroad  company  as  of  the  time  of  the  original  attempt  to 
appropriate. 

The  diecision  does  not  hold  that  the  notice  directed  to  and 
served  upon  Thome  in  the  first  instance  constituted  an  appropria- 
tion of  land  owned  by  any  one  other  than  Thome,  i.  e.,  land  of  the 
railroad  company,  but  is  based  upon  the  acquiescence  of  the  rail- 
road company  and  on  the  fact  that  both  the  State  and  the  railroad 

23.     175  A.  D.  384;   161  N.  Y.  Supp.  477. 
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company  treated  such  service  as  an  appropriation  of  lands  of  the 
railroad  company. 

(c)     Tenant  in  Common. 

In  connection  with  the  construction  of  the  storage  reservoir  at 
Hinckley  on  West  Canada  Creek,  certain  lands  were  required 
vphich  were  owned  by  three  tenants  in  common.  A  notice  of  appro- 
priation was  served  on  one  tenant  in  common  but  not  on  the  other 
two  until  six  or  seven  years  later.  The  effect  of  the  service  of 
notice  on  the  one  tenant  in  common  was  considered  by  Judge  Vann, 
as  official  referee,  and  his  opinion  is  reported  in  Volume  14-15, 
Court  of  Claims  Reports,  page  95  (Hinckley  v.  State).  The 
opinion,  in  part,  follows : 

"  The  filing  of  the  map,  description  and  certificate  and 
the  service  thereof  on  one  or  more  of  the  claimants  as  tenants 
in  common,  but  not  upon  all,  affected  a  tentative  appropria- 
tion, which  became  complete  by  service  on  the  others  at  a 
later  date,  but,  by  operation  of  law,  the  later  service  related 
back  to  the  earlier  and  the  appropriation  is  regarded  as  having 
been  made  at  that  time.  The  service,  whenever  made,  was 
part  of  one  transaction  and  service  on  a  single  tenant  in 
common  paralyzed  the  action  of  all,  for  the  property  could 
not  be  improved  except  at  the  owners'  risk  or  sold  except  at 
the  ovcners'  sacrifice.  It  would  be  against  equity  for  the 
State  to  claim  that  it  did  not  take  the  property  until  the  last 
service  was  made,  when  the  delay  of  years  in  completing 
service  was  wholly  its  own  fault  and  it  had  certified  on  the 
map  filed  at  the  initiation  of  the  proceeding  that  the  property 
was  necessary  for  a  public  improvement,  and  that  it  had  been 
permanently  appropriated  therefor,  which  involved  and  finally 
resulted  in  the  acquisition  of  every  interest  in  the  land. 
IVToreover  the  property  was  at  once  entered  upon  and  taken 
possession  of  by  the  State  and  the  construction  thereon  of  a 
huge  dam  for  a  reservoir  was  begun,  after  d/ne  preliminary 
investigation  and  preparation.  Such  possession  has  continued 
ever  since,  the  dam  has  been  completed  and  the  early  pro- 
ceedings have  been  adopted  and  confirmed  by  the  subsequent 
action  of  the  State  and  its  duly  authorized  officers.     This 
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conclusion  is  now  important  only  with  reference  to  tlie  ques- 
tion of  interest  and  to  the  effect  of  a  subsequent  conveyance 
by  the  claimants." 

See,  also,  Ametrano  v.  Downs  (170  IST.  Y.  388) ,  where  one  tenant 
in  common  was'  not  a  party  to  a  cond'emnation  proceeding.  Held 
that  the  proceeding  was  without  force  or  effect  as  to  her,  but  that 
her  voluntary  acceptance  of  the  award  estopped  her  from  claiming 
the  land  taken. 

The  cases  above  cited  are  all  cases  where  the  service  was  per- 
sonally made  on  the  "  owner  "  instead  of  by  filing.  If  the  notice 
is  directed  to  and  ^served  upon  "A"  personally  and  no  one  else, 
the  effect  should  be  the  same  as  if  the  notice  was  served  by  filing. 

These  cases  should  be  like  authority  whether  service  is  made 
personally  or  by  filing. 

Second.     Cayuga  and  Seneca  Canals.* 

Following  the  so-called  Barge  Canal  Law  of  1903,  Chapter  391 
of  the  Laws  of  1909  provided  for  the  issuance  of  bonds  not  to 
exceed  $7,000,000  for  the  improvement  of  the  Cayuga  and  Seneca 
Canals.  This  act  was  submitted  to  the  People  to  be  voted  upon  at 
the  general  election  held  in  1909  and  approved.  The  provisions  of 
the  Barge  Canal  Law  of  1903,  and  the  acts  amendatory  thereof 
and  supplemental  thereto,  so  far  as  they  relate  to  the  appropriation 
of  land  for  canal  purposes,  are  made  to  apply  and  govern  the  work 
authorized  by  the  act. 

This  act,  like  the  Act  of  1903,  is  for  the  "  improvement "  of 
then  existing  and  known  canals  and  not  for  the  building  of  a 
new  and  independent  system  of  canals.  An  opinion  of  Attorney 
General  Edward  R.  O'Malley,  dated  February  19,  1909  (page 
475),  is  to  the  effect  that  whenever  the  improvement  acts  are  silent 
as  to  any  act  to  be  done,  the  provisions  of  the  general  statutes 
governing  the  canals  are  applicable. 

The  route  of  the  Cayuga  Canal  follows  the  course  of  the  Clyde 
River,  the  valley  of  the  Seneca  River,  and  Cayuga  Lake  to  Ithaca. 

The  route  of  the  Seneca  Canal  follows  in  part  the  route  of 

*  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  914. 
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the  old  Seneca  Canal,  Seneca  Lake  to  Watkins,  thence  following 
the  Chemung  Canal  to  the  Village  of  Montour  Falls.  Provision 
for  a  divergent  route  at  Geneva  was  also  made. 

The  authorities  and  opinions  above  referred  to  under  the  Barge 
Canal  Law  relative  to  amendment  of  the  act,  vesting  of  title, 
description  and  estates  taken,  service  of  notice  of  appropriation  and 
effect  thereof,  are  likewise  applicable  to  the  Cayuga  and  Seneca 
Canals. 

Third.     Terminals.* 

The  so-called  Terminal  Act  is  Chapter  746  of  the  Laws  of  1911. 
It  provided  for  the  issuance  of  bonds  not  to  exceed  $19,800,000 
for  the  purpose  of  furnishing  terminals  and  terminal  facilities 
for  Barge  Canal  traffic.  The  act  provided  for  the  location  of 
terminals  at  Buffalo,  Tonawanda,  Rochester,  Lyons,  Syracuse, 
Oswego,  Utica,  Rome,  Troy,  Albany  and  at  various  intermediate 
places.  In  general  the  act  required  the  terminals  to  be  located 
at  a  particular  point  in  these  cities. 

Approximately  20  terminal  sites-  were  designated  in  the  City 
of  New  York,  vnth  more  or  less  particularity  as  to  exact  location. 
The  first  terminal  mentioned  was  to  be  known  as  The  Port  of 
Call  —  "a  terminal  to  be  known  as  The  Port  of  Call  may  be 
constructed  "  are  the  words  of  the  act. 

The  lands  described  were  appropriated  by  the  State  Engineer, 

who  later  concluded  that  same  were  not  suitable  for  a  Barge  Canal 

terminal.     His  authority  to  so  conclude  was  questioned,  with  the 

result  that  the  matter  finally  reached  the  Court  of  Appeals.     The 

following  is  from  the  opinion  in  Kahlen  v.  State  (223  N.  T.  383) : 

t 
"  The  Barge  Canal  Terminal  Act  is  not  mandatory  in  its 

direction  as  to  the  establishment  of  a  Port  of  Call  on  the 
property  appropriated — (Section  6  and  9).  The  location 
thereof  might  be  changed  by  the  Canal  Board  upon  the  recom- 
mendation of  the  State  Engineer." 

The  State  Engineer  was  authorized  to  enter  upon,  take  posses- 
sion of  and  use  the  lands,  structures  and  waters  in  the  same  way 

•See  also  B.  C.  &'  G.  Anno.  Oon.  Laws,  2d  Ed.,  Vol.  1,  p.  998. 


110  HOW  THE  STATE  A'CQUIEES  TITLE 

that  lie  was  authorized  to  take  lands  for  the  canals  above  men- 
tioned, excepting  as  to  lands  located  in  and  owned  by  the  City 
of  New  York.  Such  lands  could  not  be  appropriated,  but  title 
thereto  could  be  acquired  only  by  an  agreement  between  the  City 
of  ISTew  York,  acting  through  its  Board  of  Estimate  and  Apportion- 
ment, and  the  State,  acting  through  the  Canal  Board,  with  the 
approval  of  the  Governor. 

Although  specific  locations  in  the  City  of  I^ew  York  were 
named  in  the  act  as  well  as  "alternative  locations "  or  "  other 
locations  "  as  near  as  possible  to  those  in  the  first  two  classifications, 
uader  the  authority  of  the  Kahlen  decision,  such  locations  by  the 
Legislature  were  not  controlling  on  the  State  Engineer  and  Canal 
Board.  Although  the  Legislature  with  quite  a  deal  of  particularity 
recited  locations  on  which  terminals  "  may "  be  constructed,  it 
further  provided  that  "  the  Canal  Board,  upon  the  recommendation 
of  the  State  Engineer,  may  modify,  re-design  or  change  any  of  the 
structures  or  terminals  or  re-locate  the  same  within  any  of  the 
cities,  villages  or  towns,  specified  in  this  Act"  (Section  9). 

The  title  to  several  parcels  of  land  formerly  owned  by  the  City 
of  New  York  was  acquired  by  agreement  with  the  City  of  New 
York;  the  title  to  other  lands  was  acquired  through  the  service 
of  the  usual  notice  of  appropriation. 

All  of  the  sites  named  in  the  act  were  not  appropriated  or  im- 
proved. Some  sites  not  named  in  the  act  were  acquired  and 
improved. 

Terminal  sites  have  also  been  secured  under  a  ispecial  act 
(Chapter  555  of  the  Laws  of  1918)  in  the  cities  of  Poughkeepsie, 
Newburg,  Kingston  and  Yonkers. 
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CHAPTER   XI. 
Highways.* 

First.  Generally. 

Second.  State  Highways. 

Third.  Railroad  Grade  Crossings. 

Fourth.  As  a  Result  of  Canal  Construction. 

Fifth.  Summary. 

Sixth.  Property  Within  Highways. 

First.     Generally. 

The  ownership  of  lands  emihraced  within  existing  highways 
often  conies  in  question  as  between  individuals,  or  as  between  a 
municipality  and  an  individual,  but  not  so  often  as  between  the 
State  and  individuals.  So  long  as  lands  within  the  bounds  of 
a  highway  are  burdened  by  public  easements  and  the  highway  is 
being  maintained  by  public  officials  and  the  general  public  is 
travelling  the  highway,  the  value  of  the  fee  ownersihip  is  nominal. 
No  one  is  then  especially  concerned  as  to  the  fee  ownership.  But 
if  a  highway  is  altered  or  discontinued,  or  if  the  lands  embraced 
within  same  are  appropriated  for  some  other  purpose  or  are  to 
be  burdened  by  the  construction  of  a  railroad  and  the  laying  of 
railroad  tracks  or  the  erection  of  elevated  structures,  poles,  wires, 
etc.,  the  fee  ownership  of  the  lands  within  a  highway  may  become 
of  value  and  such  ownership  may  have  to  be  determined. 

Prior  to  the  origin  of  the  State  government  large  tracts  of  land 
had  been  granted  as  already  stated,  and  some  of  the  early  highways 
had  already  been  laid  out  over  lands  so  granted  as  well  as  over 
ungranted  land's. 

As  to  lands  granted  before  the  origin  of  the  State  government, 
unless  the  letters  patent  granting  same  contained  an  exception 
of  the  fee  of  lands  embraced  within  then  existing  highways,  the 
State  took  no  title  thereto. 

As  to  lands  granted  after  the  origin  of  the  State  government, 

•See  Weed's  Practical  Real  Estate  Law,  p.  1004. 
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reference  bas  been  made  to  the  reservation  of  five  acres  of  every 
hundred  acres  for  highways  and  to  the  opinion  of  the  Attorney 
General  that  the  State  did  not  thereby  exc5ept  a  fee  but  reserved 
an  easement  only  for  highway  purposes.^ 

Some  of  the  highways  first  laid  out  were  known  as  turnpikes 
and  post  roads,  regardless  of  the  ownership  of  same.  The  "  Albany 
post  road  "  is  still  recognized  as  such  by  statute.  It  is  "  the  old 
established  road  along  the  valley  of  the  Hudson  river  from  the  city 
of  New  York  to  the  city  of  Albany."  Section  343  of  the  Highway 
Law  provides  that  this  road  shall  be  a  public  highway  for  the 
use  of  the  travelling  public  forever  and  that  no  railroad  tracks 
shall  be  laid  upon  such  highway,  except  across  the  same.  This 
section  refers  to  the  maintenance  and  use  of  the  road  rather 
than  to  the  owner'ship  of  the  lands  embraced  within  same. 

In  addition  to  turnpikes  and  post  roads,  plank  roads  and  toll 
roads  have  been  established  from  time  to  time  but  have  gradually 
been  abandoned  under  the  present  system  of  improving  highways. 

Highways  or  public  highways,  as  they  are  more  properly  called, 
were  known  to  the  common  law  and  included  rivers  and  canals. 
Following  the  growth  and  establishment  of  villages  and  cities  the 
term  highways  has  been  construed  to  include  streets. 

Under  the  common-law  definition  of  a  public  highway,  it  em- 
braced land^  over  which  the  public  at  large  had  the  right  to  travel 
on  foot  or  horseback  or  by  means  of  vehicles;  also  rivers  and 
canals  on  which  the  public  had  the  right  to  travel  by  means  of 
rafts  or  boats. 

Unless  otberwise  provided,  the  lands  embraced  within  the  bounds 
of  highways  shall  be  deemed  to  be  two  rods  wide. 

Section  209  of  the  Highway  Law  provides  that  all  lands  which 
shall  have  been  used  by  the  public  as  a  bighway  for  a  period 
of  twenty  years  or  more  shall  be  a  highway  with  the  same  force 
and  effect  as  if  it  had  been  laid  out  and  recorded  as  a  highway, 
and  that  the  town  superintendent  sball  open  all  such  highways 
to  the  width  of  at  least  two  rods. 

Section  200  of  the  Highway  Law  requires  new  highways  to 
be  laid  out  not  less  than  three  rods  in  width. 

1.    See  "Appendix  I." 
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On  March  3,  1910,  tlie  Attorney  General  rendered  an  opinion 
to  the  State  Highway  Commission  relative  to  the  power  and 
authority  of  the  Commission  and  the  local  authorities  to  remove 
ohstructions  where  the  boundaries  of  the  highway  are  not  definitely 
established.  The  opinion  points  out  that  under  the  Colonial  Laws 
of  1703,  highways  were  laid  out  four  rods  in  width  and  descrip- 
tions thereof  were  required  to  be  filed  in  the  county  clerks'  offices. 
Since  the  passage  of  Chapter  166  of  the  Laws  of  1821,  highways 
were  required  to  be  laid  out  at  least  three  rods  in  width.  The 
opinion  continues  as  follows : 

"  Where  a  highway  has  been  dedicated  to  the  public  for 
the  prescribed  period  of  twenty  years  or  more,  the  town 
superintendent  may  cause  the  survey  to  be  made  thereof  and 
remove  fences  or  other  encroachments  within  the  limits  of 
such  highway,  and  the  adjacent  ovsTier  has  not  become  vested 
with  any  rights  within  the  bounds  of  the  highway,  as  against 
the  public,  to  defeat  such  a  remedy.  (James  v.  Sammis,  132 
]Sr.  Y.  239,  248). 

"  The  failure  of  the  town  authorities  to  cause  a  public 
highway  long  in  use  to  be  opened  to  its  full  width,  for  thirty 
years,  does  not  extinguish  the  rights  of  the  public  in  the  parts 
not  opened.     (Wialker  v.  Caywood,  31  N^.  Y.  51.) 

"  User  for  twenty  years  will  make  a  road  a  highway  with 
or  without  dedication.  (Town  of  Corning  v.  Head,  86  Hun, 
12 ;  Wiggins  v.  Talinadge,  11  Barb.  457 ;  Chapman  v.  Swan, 
65  Barb.  210.) 

"  If  a  record  can  be  found  the  road  should  be  opened  up 
to  the  width  provided  in  such  record,  but  if  no  record  can 
be  found,  all  encroachments  and  other  obstructions  should 
be  removed  to  the  width  of  at  least  two  rods,  as  directed  by 
Section  209  of  the  Highway  Law,  and  if  it  can  be  shown  by 
record,  by  location  of  fences,  or  otherwise,  that  the  road  is 
more  than  two  rods  wide,  all  encroachments  within  the  bounds 
that  can  be  established  should  be  removed." 

Three  Colonial  patents  granted  in  or  about  the  year  16'80, 
after  describing  the  lands  granted,  contained  provisions  to  the 
effect  that  eight  rods  in  breadth  by  the  water  side  should'  be  left 

:8 
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for  a  highway.  It  was  contended  in  Lembeck  et  al.  v.  Eosen- 
stein  ^  that  this  constituted  an  exception  of  an  eight-rod  strip, 
the  title  to  which  passed  to  the  State  of  New  York  on  the  origin 
of  the  State  Government.  The  court  held  that  the  fee  was  not 
excepted;  that  it  passed  to  the  patentee;  that  a  right  of  public 
passage  for  highway  purposes  only  was  reserved  and  that  the 
patentee  took  su!bjeot  to  such  reservation.  Thereafter,  under  the 
Colonial  statutes  of  1703  and  1704,  the  "  Great  Eoad  "  in  Rich- 
mond County  was  created  with  a  breadth  of  four  rods  and  "  Lesser 
Roads  "  in  said  county  were  created  with  a  breadth  of  three  rods. 
In  1705  there  was  laid  out  by  legal  proceedings,  duly  recorded, 
a  public  highway  three  rods  wide,  which  was  later  reduced  in 
width  to  two  and  one-half  rods.  The  court  held  that  there  was 
an  abandonment  by  the  sovereign  of  its  right  of  user  to  five  rods 
and  that  same  reverted  to  the  patentee. 

A  grant  of  lands  by  the  State  by  letters  patent,  which  lands  are 
shown  on  a  map  and  indicated  thereon  as  a  subdivision  or  lot  by 
number,  abutting  a  highway,  was  held  by  the  Court  of  Appeals  to 
grant  the  fee  title  to  the  center  of  the  highway;  that  this  is  the 
rule  as  against  the  State  as  well  as  against  a  private  grantor,  even 
though  the  area  conveyed  would  not  be  sufficient  to  include  the 
area  embraced  within  the  highway,  and  even  though  the  highway 
shown  on  the  map  has  not  been  used  as  such  by  the  public.^ 

If  lands  are  dtedicated  to  the  public  for  use  as  a  highway  and 
used  as  such,  a  later  nonuse  of  the  whole  or  a  portion  of  such 
highway,  if  the  highway  shall  remain  cltosed  with  the  acquiescence 
of  the  public  for  a  period  of  six  years,  will  extinguish  the  right 
of  the  public  to  use  same  as  a  highway.  Obstructions  of  a  highway 
which  narrow  and  reduce  its  width,  hut  which  do  not  close  the  line 
of  travel,  no  matter  how  long  continued,  do  not  put  an  end  to 
the  existence  of  the  highway.  To  have  that  effect,  the  entire  width 
of  the  highway  must  be  obstructed.  If  a  highway  is  obstructed 
for  its  entire  width,  the  portion  so  obstructed  ceases  to  be  a  high- 
way, even  though  other  portions  are  open  and  used  for  travel. 

2.  168  A.  D.  5631;  153  N.  Y.  Supp.  999. 

3.  Geddes  Co.  v.  N.  L.  &  O.  P.  Qo.,  207  N.  Y.  500. 
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These  rules  apply  in  case  the  public  have  an  easement  only,  the 
fee  ownership  being  in  an  individual;  they  have  no  application 
where  the  fee  is  vested  in  the  public  —  the  State.* 

"  But  this  rule  does  not  extend  to  a  mere  encroachment,  if o 
encroachment,  however  long,  destroys  the  public  easement.  Even 
an  obstruction  which  makes  the  highway  impassable  for  vehicular 
travel  may  not  effect  an  abandonment  if  enough  of  the  highway 
is  left  open  and  in  such  a  condition  as  to  permit  pedestrians  to 
travel  over  it,  and  it  is  so  used.  The  statute  contemplates  non-user 
of  a  part  of  the  route  and  not  merely  part  of  the  width  of  the 
highway,  though  it  may  also  be  applied  to  a  case  where  the  high- 
way is  shifted  to  the  side,  leaving  only  a  part  of  the  old  location 
abandoned."  ^ 

The  encroachment  involved  in  the  Shipston  case  (the  last  case 
cited  and  quoted  from)  was  held  not  to  effect  a  public  abandon- 
ment or  public  right  even  if  consented  to  by  the  city  officials. 
To  quote  further  from  the  opinion: 

"  The  highways  of  the  State  are  held  in  trust,  not  for  a 
particular  town  or  municipality,  but  for  the  entire  State, 
and  that  is  sO'  even  in  a  case  where  the  fee  of  the  land  is 
in  the  city.  As  was  said  by  Judge  Gray  in  City  of  Ifew  York 
V.  Rice  (198  JST.  Y.  124) :  '  The  ownership  by  the  city  of 
the  fee  of  the  land  in  the  street  is  impressed  with  a  trust 
to  keep  the  same  open  and  for  use  as  such.  The  trust  is 
puhlici  juris,  that  is  for  the  whole  People  of  the  State,  and 
is  under  the  absolute  control  of  the  Legislature;  in  which 
body,  as.  representing  the  People,  is  vested  power  to  govern 
and  to  regulate  the  use  of  the  streets:  There  is  no  right  in 
the  city  to  use  its  property  therein,  as  it  might  corporate 
property,  nor  otherwise  than  as  the  Legislature  may  authorize 
for  some  public  use,  or  benefit.'  " 

That  the  State  of  New  York  has  full  control  over  streets,  even 
those  in  the  City  of  New  York,  and  could  grant  rights  in  and 

4.  Barnes  v.  M.  K.  R.  T.  Co.,  318  N.  Y.  91. 

5.  Shipston:  v.  City  of  Niagara  Falls,  187  A.  D.  iZl;  176  N.  Y.  Supp.  393. 
See  also  Section  384,  Highway  1&-W. 
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to  same  without  the  consent  of  the  municipality,  was  held  in 
H.  E.  P.  Cto.  V.  Williams  (228  N.  Y.  407,  20). 

Second.     State  Highways.* 

In  general  the  State  of  New  York  does  not  own  the  fee  of  lands 
embraced  within  highways  unless  it  owns  the  adjoining  lands, 
although  under  the  present  classification  of  highways  by  Section 
120  of  the  Highway  Law,  certain  highways  therein  described  are 
denominated  "  State  highways "  which  shall  be  constructed  or 
improved  at  the  sole  expense  of  the  State.  This  designation  has 
no  reference  to  ownership. 

In  the  construction  or  improvement  of  a  State  highway  the 
State  Highway  Commission  may  provide  for  the  vTidening  of  an 
existing  highway  or  for  changing  the  line  thereof  as  a  result  of 
which  new  or  additional  lands  may  be  required.  (See  Section  125, 
Highway  Law.) 

If  additional  lands  are  required  for  the  purpose  of  constructing 
or  improving  a  State  highway,  the  board  of  supervisors  of  the 
county  where  the  highway  is  located  shall  acquire  the  necessary 
land  for  a  right  of  way  as  well  as  lands  outside  of  the  right  of  way 
from  which  material  may  be  taken.  (Section  148,  Highway  Law.) 
Likewise  as  to  county  highways. 

An  opinion  by  the  Attorney  General  to  the  State  Commissioner 
of  Highways,  dated  January  26,  1915^  is  to  the  effect  that  the 
State  Highway  Commission  has  no  power  to  purchase  lands  for 
State  highway  purposes  even  though  the  land  is  absolutely  neces- 
sary for  that  purpose. 

Although  the  State  may  not  acquire  title  to  lands  for  State 
highway  purposes,  lands  adjacent  to  a  State  highway  may  be 
entered  upon  and  occupied  for  the  purpose  of  opening  or  construct- 
ing a  drain  or  ditch.  (See  Section  135,  Highway  Law.)  The 
State  Highway  Commission  may  agree  with  the  owner  as  to  the 
damages  caused  by  such  entry  (Section  136,  Highway  Law),  but 
payment  of  such  damages  would  not  give  the  State  title  to  the 
lands  damaged. 

*'See  also  B.  C.  &  G.  Anno.  Con.  Laws,  Sii  Ed.,  Vol.  3,  p.  34.63. 
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The  State  Highway  Commission  may  occupy  lands  adjoining  a 
State  or  oonnty  highway  and  agree  with  the  owner  as  to  the 
amount  of  damages.  In  case  of  a  State  highway  the  damages  be- 
come a  State  charge,  whereas  in  case  of  a  county  highway  they 
become  a  county  charge. 

The  liability  of  a  county  as  a  result  of  constructing  a  county 
highway  has  even  been  extended  to  cover  damages  to  a  well  located 
upon  lands  adjoining  a  county  highway  supplied  by  subterranean 
water,  which  became  dry  as  a  result  of  constructing  a  county  high- 
way.* Had  this  highway  been  a  State  rather  than  a  county  high- 
way, the  county  would  not  have  been  liable  and  the  claim  would 
not  have  been  a  county  charge  but  rather  a  State  charge.  (See 
Section  136,  Highway  Law.) 

Although  the  State  would  not  acquire  title  to  lands  entered  upon 
and  occupied  or  damaged,  it  would,  on  the  payment  of  damages 
based  on  the  theory  of  a  permanent  right  of  entry,  acquire  the 
future  right  of  entry  and  occupation  for  the  purpose  of  maintain- 
ing a  drain  or  ditch  and  would  also  have  the  right  to  permanently 
do  damage  such  as  to  prevent  water  from  supplying  a  well,  as  in  the 
County  of  Erie  case. 

The  entry  upon  and  occupation  of  lands  not  within  the  bounds 
of  an  existing  highway,  by  a  State  officer  or  agent  or  a  contractor, 
in  the  construction  of  a  State  highway,  gives  the  State  no  right 
in  or  to  same  and  creates  no  liability  against  the  State.  This  is 
for  the  reason  that  the  State  is  not  authorized  to  acquire  title  to 
lands  necessary  for  State  highways',  but  such  land  is  to  be  acquired 
by  the  board  of  supervisors  of  the  county  in  which  the  land  is 
located.  There  can  be  no  actual  permanent  appropriation  of  lands 
by  the  State  through  entry  and  occupation  by  a  State  officer,  agent 
or  contractor. 

The  power  of  the  State  is  limited  to  the  improvement  of  an 
existing  highway  and  the  construction  of  a  highway  not  previously 
existing  over  lands  acquired  for  ihighway  purposes  by  the  county.' 

G.    County  of  Erie  v.  Fridenberg,  221  N.  Y.  3S9. 
7.    Konner  v.  State,  327  N.  Y.  478. 
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Third.     Railroad  Grade  Crossings.* 

The  opinion  of  the  Attorney  General  last  referred  to*  states 
the  only  exception  to  the  rule  that  the  State  does  not  acquire 
title  to  lands  for  highway  purposes.  This  exception  occurs  in 
the  elimination  of  grade  crossings  under  the  Railroad  Law. 

Section  145  of  the  Highway  Law  provides  that  the  State  High- 
way Oonunission  may  abolish  certain  railroad  gradte  crossings  on 
State  or  county  highways.  Sections  91—95  of  the  Railroad  Law 
provide  for  the  method  of  acquiring  title  to  lands  necessary  to 
effect  the  aibolition  of  such  crossings.  Section  92  of  the  Railroad 
Law  authorizes  the  State  'Commission  of  Highways,  in  case  a  street, 
avenue,  highway  or  road  is  to  be  constructed  or  improved  as  a 
part  of  a  State  or  county  highway,  to  acquire  by  purchase  any 
lands,  rights  or  easements  necessary  or  required  in  order  to  abolish 
such  crossings.  Lands  so  acquired  by  the  State  Highway  Com- 
mission are  conveyed  to  the  People  of  the  State  of  New  York. 

This  provision!  of  the  Railroad  Law  (Section  92)  provides  for 
acquisition  of  title  by  the  State  or  by  the  municipal  corporation 
having  jurisdiction  over  the  street,  avenue,  highway  or  road. 

If  title  cannot  be  secured  by  purchase  either  by  the  municipality 
or  the  State,  it  may  be  secured  by  condemnation. 

The  property  to  be  acquired  may  not  be  limited  to  that  located 
within  the  boundaries  of  the  highway,  but  may  include  rights 
outside  of  such  boundaries,  and  the  owner  thereof  may  be  entitled 
to  compensation  for  interruption  of  access  to  adjoining  property, 
or  depreciation  in  value  thereof  as  a  result  of  construction  or 
change  in  access.* 

Fourth.     As  a  Result  of  Canal  Construction. 

In  the  construction  of  the  canals,  and  as  a  result  thereof,  it  has 

.been  necessary  to  discontinue  or  alter  existing  highways,  and  to 

provide  new  highways.     Sometimes  a  portion  of  a  highway  is 

•See  also  B.  O.  *  G.  Anno.  Con.  (Laws,  2d  Ed.,  Vol.  3,  pp.  3509  et  seq. 

8.  January  36,  1915. 

9.  City  of  Corning  v.  O'Neill,  180  A.  ».  4.54;  167  N.  Y;  Supp.  743;  af. 
237  N.  Y.  ea5. 

aty  of  Corning  v.  Holmes,  ISO  A.  D.  458;  167  N.  Y.  Supp.  746;  af. 
»27  N.  Y.  ■624. 
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located  within  and  a  portion  without  the  blue  line,  i.  e.,  a  part  of 
the  highway  is  on  canal  lands  acquired  for  canal  purposes  and  a 
part  on  lands  not  acquired  for  canal  purposes. 

The  early  Revised  Statutes  made  provision  for  altering  highways. 

Under  the  Canal  Acts  of  1816  (Chapter  23Y)  and  1817  (Chap- 
ter 262)  the  Commissioners  were  authorized  to  enter  upon  and 
occupy  any  lands  necessary  for  the  canal  improvement.  It  was 
held  in  Rogers  v.  Bradshaw  (20  Johnson's  Rep.  515  [735]),  that 
if  it  became  necessary  as  an  incident  to  the  construction  of  the 
canals  to  occupy  a  turnpike  road,  the  Commissioners,  or  their 
agents,  might  lawfully  enter  on  the  land  of  a  person  for  making 
a  new  road  in  the  place  of  such  part  of  the  turnpike  road  dis- 
continued by  them  and  taken  for  the  purposes  of  the  canal.  The 
Commissioners,  or  their  agents,  were  not  trespassers  for  entering 
upon  and  occupying  the  land  before  compensation  had  been  made. 

In  the  year  1865  the  Court  of  Appeals  in  Higgins  v.  Reynolds 
(31  IST.  Y.  151)  considered  the  righto  of  the  State  in  relocated 
highways.  The  following  taken  from  the  op'inion  very  clearly 
covers  the  question  of  the  power  of  the  State  to  appropriate,  and 
the  rights  of  the  State  after  appropriation  of  such  lands : 

"  This  land,  over  which  the  altered  road  was  located,  out- 
side of  the  boundaries  of  the  appropriation  for  the  canal  en- 
largement, was  never  appropriated  in  such  a  manner  as  to 
divest  the  plaintiff  of  his  title.  This  portion  of  the  plaintiff's 
lands  was  never  appropriated  by  the  Canal  Commissioners 
for  the  purpose  of  the  canal  enlargement.  The  portion  appro- 
priated for  that  purpose  was  indicated  upon  the  map  made 
in  pursuance  of  the  statute,  a  transcript  of  which  was 
used  in  evidence.  (1  R.  S.,  p.  218,  §  4.)  To  that 
portion  of  the  plaintiff's  land  included  within  the  boundary 
lines,  as  designated  upon  that  map,  the  State  had  acquired 
the  fee  simple  and  the  plaintiff  had  become  divested  of  his 
entire  title.  (1  R.  S.,  p.  226,  §  52.)  At  least  the  plain- 
tiff claims  nothing  within  those  boundaries.  The  State  had 
become  vested  vnth  the  plaintiff's  title  to  all  the  land,  includ- 
ing that  covered  by  the  highway  within  those  boundaries. 
But  it  had  not  and  has  never  acquired  the  title  in  fee  simple, 
to  any  of  the  plaintiffs  lands  outside  of  lihose  boundaries. 
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The  statute  (1  E.  S.,  p.  221,  §  19)  authorizes  the  Cand 
Commissioner  in  charge  of  the  work  of  constructing  or 
repairing  or  improving  any  can'al,  to  discontinue  or  alter 
any  public  highway  whenever  it  interferes  vdth  the  proper 
location  or  construction  of  such  work.  Sections  20  and  21 
provide  the  manner  and  form  in  which  such  discontinuance 
and  change  of  location  shall  be  made.  But  in  exercising  this 
power  of  altering  a  highway,  the  Canal  Commissioner  obvi- 
ously does  not  exercise  the  power  of  appropriating  lands 
vsrithin  the  meaning  of  the  statute,  so  as  to  divest  the  owner 
of  his  title  and  vest  it  in  the  State.  No  power  is  given  to  a 
Canal  Commissioner  to  appropriate  lands  for  the  mere  pur^ 
pose  of  a  common  highway.  It  is  a  power  given  to  be  exer^ 
cised  as  subordinate  or  auxiliary,  merely,  to  the  main  power 
to  construct,  repair  or  improve  a  canal.  This  auxiliary  power 
is  of  the  same  nature  and  kind  precisely  with  that  exercised 
by  highway  commissioners  in  the  discontinuance  and  altei^ 
ation  of  highways;  and  the  highway,  when  altered  by  the 
Canal  Commissioner  instead  of  the  commissioner  of  high- 
ways, and  changed  to  another  location,  would  be  nothing  more 
or  less  tihan  a  common  highway  as  it  was  before.  If  any 
portion  of  the  new  location  should  fall  within  the  boundaries 
of  the  appropriation  for  the  canal,  the  title  in  fee  simple 
to  the  land,  as  to  such  portion,  would  be  in  the  State,  but  as 
to  all  other  portions  the  title  to  the  land  would  remain  in 
the  owner  as  before,  subject  to  the  public  easement.  The 
owner  would  no  more  lose  his  title  to  lands  covered  by  a 
highway  thus  altered  and  located,  than  he  would  to  land  cov- 
ered by  a  highway  laid  out  or  altered  in  the  usual  manner." 

The  present  act  covering  alteration  of  roads  is  Section  120  of  the 
Canal  Law  ^^  which  reads  as  follows : 

§  120.  Alteeation  of  Roads.  If  the  superintendent  of 
public  works,  or  assistant  superintendent  having  charge  of 
the  work,  deems  it  necessary  to  discontinue  or  alter  any  part 
of  a  public  road,  because  of  its  interference  with  the  proper 

10.    See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  969. 
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location  or  construction  of  any  work  on  the  canals,  either  of 
construction,  repairs  or  improvement,  he  shall  direct  such 
disoontiil'uance  or  alteration  to  be  made,  and  file  an  accurate 
description  of  the  part  of  such  road  so  discontinued  and  laid 
out  'anew  in  the  office  of  the  town  clerk  of  the  town  in  which 
the  same  is  situated ;  and  from  the  time  of  filing  such  descrip- 
tion, such  road  shall  be  so  altered. 

The  passage  of  the  part  of  such  road  so  discontimied  or 
altered  shall  not  be  obstructed  until  such  superintendent  or 
his  assistant  opens  'and  works  the  part  of  such  road  so  laid 
out  anew,  as  to  render  the  sanae  passable.  The  written  certifi- 
cate of  a  justice  of  the  peace  of  the  comity  in  which  such 
road  is  situated  that  the  part  so  laid  out  anew  has  been  so 
opened  and  worked,  shall  be  sufficient  evidence  thereof.  Every 
alteration  made  by  any  engineer  on  any  public  road  upon 
either  of  the  canals  before  the  first  day  of  January,  eighteen 
hundred  and  twenty-eight,  shall  be  deemed  valid  in  law  from 
the  time  of  Such  alteration. 

It  is  to  Ibe  noted  that  no  provision  is  made  or  authority  given 
for  the  appropriation  of  lands ;  no  map  is  required  —  only  "  an 
accurate  description "  to  be  filed  in  the  town  clerFs  office. 

An  opinion  by  the  Attorney  General,  dated  October  10,  1906, 
is  to  the  effect  that  the  Barge  Oanal  Law  makes  no  provision  for 
altering  highways  and  that  it  therefore  becomes  necessary  t-o  turn 
to  the  Canal  Law  for  authority  to  make  such  a  change.  Reference 
is  made  to  Section  110  of  the  Canal  Law,  which  is  now  Section  120 
albove  quoted.  The  opinion  states  that  before  an  existing  highway 
is  interferred  with,  the  Superintendent  of  Public  Works  should 
provide  and  prepare  for  travel  a  new  highway  and  file  a  descrip- 
tion thereof  in  the  town  clerk's  office,  but  it  does  not  state  that 
lands  required  for  a  new  highway  should  be  appropriated. 

Attorney  General  Thomas  Carmody  rendered  an  opinion,  dated 
April  19,  1912,  in  answer  to  the  following  inquiries: 

1.  Under  Section  120  of  the  C'anal  Law  is  it  necessary  that 
a  map  be  prepared  ? 

2.  In  whom  is  the  title  to  the  lands  within  the  highway 
laid  out  anew  ? 
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The  answer  to  these  inquiries  was  that  it  was  not  necessary 
to  do  more  than  file  a  description ;  that  the  filing  of  a  map  was  a 
question  of  administrative  discretion.     The  opinion  continues: 

"  The  State  in  laying  out  the  road  acquires  no  property 
interest  in  it.  The  title  to  the  fee  remains  in  the  owners  of 
the  land  subject  to  the  public  easement  of  travel  "  *  *  * 
"  It  is  still  a  town  highway  and  the  responsibility  for  its  care 
rests  on  the  town  "  —  unless  the  State  makes  it  a  part  of  the 
system  of  improved  highways. 

By  reason  of  Barge  Canal  construction  it  has  been  necessary  to 
alter  and  lay  out  anew  highways  along  the  entire  length  of  the 
canals.  Nearly  200  parcels  of  land  have  been  appropriated  for 
highway  purposes.  These  'appropriations  have  been  made  by  the 
Superintendent  of  Public  Works.  A  map  and  d'escription  was 
prepared  by  the  State  Engineer,  and  the  Superintendent  of  Public 
Works  certified  that  the  lauds  so  dtescribed  were  "permanently 
appropriated  for  the  use  of  the  canals."  The  inscription  on  the 
map  recites  that  the  lands  are  to  be  appropriated  "  for  the  cou- 
struction  of  highways  made  necessary  by  the  improvement  of  the 
canals."  Under  the  authority  of  the  Higgins  case  and  following 
the  opinion  of  Attorney  General  Carmody  it  would  appear  as  if 
the  fee  title  to  lands  embraced  within  new  highways  outside  of 
the  line  of  the  canal  or  canal  lands  remained  in  the  owners  of  lauds 
appropriated,  subject  to  the  public  easement  of  travel.  This  fee 
ownership,  burdened  with  the  public  easeonent,  would  have  only  a 
nominal  value.  But  the  question  is  not  one  of  value  but  title  and 
becomes  important  in  connection  with  the  maintenance  of  the  high- 
ways, and  will  be  material  sihould  the  highways  again  be  changed, 
altered  or  abandoned. 

Section  120  of  the  Canal  Law  is  not  a  provision  for  the  acquisi- 
tion of  lands  for  canal  purposes  but  for  highway  purposes.  It  is 
not  provided  that  the  title  to  real  property  appropriated  for  high-- 
way  purposes  shall  be  vested  in  the  People  of  this  State  as  in 
the  case  of  lands  appropriated  for  Dhe  use  of  the  canals.  (Section 
83,  Canal  Law.) 

In  Bradley  v.  Crane  (201  N.  Y.  14)  it  was  held: 
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"  There  is  notlimg  inconsistent  in  the  public  use  of  laads 
as  a  road  and  the  retention  by  the  land  owners  of  the  fee, 
subject  to  the  easement."  *  *  *  "  The  law  will  not  by 
construction  effect  through  ihe  instrument  a  grant  of  a  greater 
interest  or  estate  than  was  essential  to  the  public  use  for  which 
the  grant  was  sought."  ^^ 

The  Court  of  Appeals,  in  Birmingham  v.  E.  O.  &  B.  E.  K.  Co. 
(137  ]Sr.  Y.  13)  discussed  the  rights  growing  out  of  the  construc- 
tion of  a  bridge  over  a  canal  and  stated  that  where  such  a  bridge 
was  a  connecting  link  in  a  highway  it  was  to  be  regarded  as  part 
of  the  highway.  The  early  acts  were  considered  and  the  statement 
was  made  that  the  Legislature,  at  an  early  day,  provided  that 
bridges  over  canals  should  be  built  by  the  town  in  which  they  are 
situated,  but  that  no  such  bridge  should  be  constructed  without 
written  permission  from  the  Canal  Commissioners.  In  1839 
the  Legislature  directed  the  Oanal  Commissioners  to  construct  and 
maintain  road  and  street  bridges  over  the  canals  in  all  places 
where  such  bridges  had  theretofore  been  constructed  and,  in  1854, 
the  Legislature  prohibited  the  building  of  any  street  or  road  bridge 
over  any  canal  except  where  a  street  or  road  was  laid  out,  worked 
or  used  previous  to  the  construction  of  a  canal  which  intersected 
the  street  Continuing,  the  court  held  that  the  bridge  in  question 
was  in  substance  and  effect  nothing  more  than  the  continuation  of 
the  city  street  which  it  connected. 

By  Chapter  324  of  the  Laws  of  1918,  it  was  provided  that  where 
a  waterway  which  is  a  part  of  the  canal  system  of  the  State 
intersects  a  State  or  county  highway,  the  approach  to  the  bridge 
structure  carrying  such  highway  across  such  waterway  may  be 
maintained  as  a  part  of  a  State  or  county  highway  if  the  State 
Ck>nunissioner  of  Highways  shall  so  order. 

Fifth.     Summary. 

To  summarize,  the  State  owns  the  fee  of  lands  embraced  vdthin 
highways  as  follows: 

1.  Generally  when  the  State  owns  lands  adjoining  a  high- 
way on  both  sides  thereof,  or  where  it  acquires  title  to  lands 

11.    See  also  Eldridge  v.  Binghamton,  120  N.  Y.  SOff. 
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crossed  by  a  highway,  and  the  fee  of  such  highway  is  not 
excepted  from  the  conveyance. 

2.  In  some  cases  when  the  State  owns  lands  on  one  side 
of  a  highway  only.  The  State  in  acquiring  lands  bordering 
on  a  highway,  by  purchase,  obtains  the  same  title  to  the  high- 
way as  an  individual  grantee.  In  case  of  an  appropriation 
hy  the  State  of  lands  on  one  side  of  a  highway,  especially 
where  the  owner  of  the  lands  taken  and  adjoining  a  highway 
owns  to  the  center  of  the  highway  or  all  the  lands  within  the 
highway,  the  appropriation  may  or  may  not  include  the  high- 
way. If  the  highway  is  not  specifically  included,  it  may 
pass  with  the  adjoining  lands  as  in  case  of  a  purchase. 

3.  When  lands  are  acquired  by  and  conveyed  to  the  State 
in  connection  with  the  elimination  of  railroad  grade  crossings. 
Such  lands  are  being  acquired  from  year  to  year  and  the 
record  and  descriptions  thereof  may  be  found  in  the  office  of 
the  State  Highway  Commission  at  Albany.  Such  lands  are 
sometimes  covered  by  a  bridge  or  approaches  thereto  or  ex- 
tend beyond  for  a  considerable  distance. 

4.  When  highways  are  located  on  canal  lands. 

5.  In  addition,  the  State  may  own  easement  rights  in  lands 
adjoining  State  highways. 

Sixth.     Property  Within  Highways.* 

Whether  the  State,  a  municipality,  a  corporation  or  an  individual 
owns  lands  within  the  bounds  of  a  highway  is  of  importance  for 
several  reasons: 

1.  Section  222  of  the  Highway  Law  provides  that  all  trees 
standing  or  lying  on  land  within  the  bounds  of  any  highway, 
shall!  he  the  property  of  the  own^r  of  such  lands  except  that 
they  may  be  used  to  repair  highways  or  bridges.  Likevnse, 
the  owner  of  the  fee  m.ay  harvest  for  his  own  use  the  fruit 
upon  all  fruit  bearing  trees  standing  within  a  highway. 
These  trees  cannot  be  removed  by  anyone  other  than  the  owner 
■of  the  soil  unless  required  for  highway  or  street  use.  For 
that  reason  the  owner  of  lands  within  a  highway  on  which 

•  iSee  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  3,  p.  36i65. 
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there  are  standing  trees  may  prevent  the  cutting  or  trimming 
of  same  by  companies  operating  railroad  lines  or  constructing 
lines  of  poles  and  wires  within  a  highway.  The  right  of  the 
public  within  the  bounds  of  the  highway  is  simply  to  travel 
upon  the  improved  part  thereof. 

2.  The  owner  of  the  fee  of  lands  within  a  highway  may 
make  a  temporary  use  of  such  lands  if  reasonably  necessary 
for  the  proper  utilization  and  enjoyment  of  his  abutting  prop- 
erty, provided  he  doeS'  not  encroach  upon  the  rights  of  the 
public  or  endanger  the  safety  of  those  travelling  upon  the 
highway.  This  principle  was  involved  in  Sweet  v.  Perkins 
(196  ISr.  Y.  482). 

3.  Valuable  mineral  deposits,  quarry  stone  or  other  ma- 
terial may  exist  within  the  'bounds  of  a  highway  and  the 
ovniership  of  and  right  to  remove  same  becomes  of  conse- 
quence. The  court  held  in  Town  of  Clarendon  v.  Medina 
Quarry  Co.  ^^  thait  the  owner  of  valuable  deposits  of  sand 
stone  within  the  bounds  of  a  highway  may  excavate  vdthin 
the  highway  and  remove  the  sand  stone  provided  that  while 
so  doing  the  highway  is  kept  open  to  the  passage  of  the 
public.  The  public  has  a  legal  right  to  use  the  land  for 
highway  purposes  although  the  highway  need  not  'be  kept 
open  to  its  full  width  while  the  quarrying  is  being  carried  on. 
Attention  was  cailled  to  the  fact  that  the  temporary  inter- 
ference with  highways  as  well  as  streets  in  villages  and  cities 
is  frequently  permitted  and  rarely  refused  "  in  the  interests 
of  public  improvement  and  private  enterprise."  The  owner 
should  be  entitled  to  reap  the  benefit  derived  from  the  sale 
of  the  stone  and  the  public  should  be  permitted  to  buy  and 
have  the  us©  of  the  stone. 

4.  If  the  State  owns  the  fee  of  lands  embraced  Avithin  a 
highway,  no  individual  has  the  right  to  cut  or  remove  any- 
thing therefrom  or  to  excavate  therein. 

5.  The  owner  of  the  fee  of  a  highway  or  street  might  main- 
tain underground  passages  or  vaults  so  long  as  the  surface  is 
maintained  and  proper'ly  supported  for  public  travel. 

12.     103  A.  D.  2il7;  93  N.  Y.  Supp.  530. 
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6.  An  owner  or  a  tenant  lias  riglits  in  a  highway.  The 
State  is  liable  if  it  interferes  with  sudh^  rights  by  appropriating 
an  easement  in  the  highway. ^° 

18.    Spencer  v.  State,  194  A.  D.  79. 
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CHAPTER  XII. 

Bridges. 

First.  Canal  Biidges. 

Second.  Railroad  Bridges  Over  Canals. 

Third.  Highway  Bridges  Over  Canals. 

Fourth.  Generally. 

Fifth.  Interstate. 

First.     Canal  Bridges.* 

Section  121  of  the  Ganal  Law  is  authority  for  the  oonstruotiou 
of  farm,  road  and  street  bridges  over  the  canak,  'by  the  Superin- 
tendant  of  Public  Works.    This  section  reads  as  follows : 

§  121.  Faem  and  Road  Bridges.  The  superintendent  of 
public  works  is  authorized  and  required  to  construct  and 
hereafter  maintain,  at  the  public  expense,  road  and  street 
bridges  over  the  canals^  in  all  places  where  such  bridges  were 
constructed  prior  to  ihe  twentieth  day  of  April,  eighteen  hun- 
dred and  thirty-nine,  if,  in  Ms  opinion,  the  public  convenience 
requires  that  they  should  be  continued,  whetJier  theretofore 
maintained  at  the  expense  of  the  state  or  of  the  towns,  villages 
and  cities  where  they  are  situate. 

The  superintendent  is  authorized  to  construct  farm  bridges 
over  such  canals  w'hen  the  same,  in  his  opinion,  are  reasonably 
required,  having  reference  to  the  accommodation  of  the  owners 
of  the  land  and  a  due  regard  to  economy  to  the  state  and  the 
convenience  of  navigation.  But  this  provision  does  not  abridge 
the  power  of  the  superintendent  in  relation  to  streets,  roads 
and  bridges  as  prescribed  by  law  on  the  date  above  specified. 

When  a  farm  bridge  is  constructed  in  lieu  of  one  thereto- 
fore maintained  by  the  owner  of  the  land  and  damages  are 
claimed  by  such  owner  for  the  appropriation  of  lands  or 

•  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  969. 
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otter  injury  done  in  the  enlargement  of  the  cajials,  the  benefit 
derived  by  'the  owner  by  being  relieved  from  the  expend  ol 
maintaining  the  farm  bridge  over  the  canal  shall  be  set  otf 
against  any  damage  so  claimed. 

The  title  to  bridges  constructed  over  the  canals  during  different 
periods  has  been  a  matter  for  consideration  and  decision.  In  this 
connection  it  is  necessary  to  determine  whether  the  bridge  was 
built  under  a  general  or  special  act  and  as  to  what,  if  any,  pro^ 
vision  was  made  as  to  ownership  or  maintenance.  Ownership  did 
not  necessarily  vest  in  the  one  on  whom  the  burden  of  maintenajice 
was  placed.  To  illustrate,  a  complex  situation  arose  in  reference 
to  a  bridge  over  a  creek  on  the  line  of  the  Erie  Canal  at  a  place 
where  a  Mohawk  River  (bridge  approaches  the  canal.  In  an  opin- 
ion, rendered  by  the  Attorney  General,  July  2,  1909  (page  645), 
the  view  was  expressed  thaA,  since  the  bridge  was  constructed 
before  1839,  it  was  covered  by  Section  121  of  the  Canal  Law, 
which  authorizes  and  requires  the  Superintendent  of  Public 
Works  to  construct  and  maintain  bridges  over  the  canals.  The 
conclusion  was  reached  that  the  general  scheme  of  the  statute, 
relating  to  canal  bridges,  is  that  the  State  is  to  construct  and  main- 
tain ail  bridges  required  to  'be  erected  as  a  result  of  the  opening 
of  canals,  and  the  towns  are  to  construct  and  maintain  all  'bridges 
across  canals  which  may  be  necessary  as  a  part  of  a  newly  laid 
out  road  or  street  since  the  completion  of  the  canal  to  be  crossed 
by  same. 

Unless  otherwise  expressed,  ownership  would  naturally  follow 
the  construction  of  a  bridge,  and  where  the  State  provides  the  funds 
for  the  construction  of  a  bridge,  it  should  be  deemed  the  owner 
thereof.^ 

The  ownership  of  so  much  of  a  bridge  and  the  approaches 
thereto  as  are  upon  canal  lands  would  naturally  follow  the  owner- 
ship of  the  lands  on  which  the  bridge  is  located.  If  the  State  is 
the  owner  of  the  canal  lands  in  fee  it  would  rraultingly  be  the 
owner  of  a  bridge  and  the  'approaches  located  on  canal  lands  unless 
otherwise  provided. 

1.     See  Highway  Law,  Sections  aSO  to  3i&9,  inclusive. 
IB.  O.  &  G.  Anno.  Con.  (Laws,  2d  Ed.,  Vol.  a,  p.  3585. 
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At  present  Section  126  of  the  Canal  Law  restriots  the  construc- 
tion of  farm  and  road  bridges  and  provides,  among  other  things, 
that  if  a  private  road  is  laid  out  by  legal  authority  so  as  to  require 
the  erection  of  a  new  'bridge  over  a  canal,  such  bridge  shall  be 
constructed  and  maintained  at  the  expense  of  the  town  or  city 
in  which  it  is  situated. 

Section  127  of  the  C'anal  Law  makes  provision  for  the  construc- 
tion of  bridges  over  canals  by  municipal  corporations.  Such 
bridges  are  to  be  built  at  the  cost  and  expense  of  the  municipality 
and  may  be  built  at  a  point  where  the  State  is  not  maintaining 
a  bridge. 

The  same  question  of  title  to  a  bridge  arises  on  the  abandonment 
of  a  canal  as  arises  on  the  abandonment  of  a  highway,  and  the 
foregoing  conclusdons  would  apply  as  well  to  one  as  'the  other. 

Second.     Railroad  Bridges  Over  Canals. 

Bridges  are  also  built  over  canal  lands  and  across  canals  for 
the  purpose  of  carrying  steam  railroad  and  electric  railroad  tracks. 

In  some  cases  railroad  (bridges  have  been  looated  over  streams 
which  have  been  later  canalized. 

In  other  cases  railroad  bridges  have  spanned  valleys  or  gorges 
through  which  a  canal  has  later  been  located. 

Again,  it  has  been  found  necessary  to  erect  bridges  where  no 
bridges  previously  existed  for  the  purpose  of  carrying  railroad 
tracks  not  located  in  any  highway  or  street  over  a  newly  excavated 
ch'ajinel  for  canal  purposes. 

The  early  canals  preceded  the  railroads  and  when  the  first 
railroads  were  constructed  it  was  necessary  for  the  railroad  com- 
panies to  construct  bridges  over  existing  canals. 

The  more  recently  constructed  canals  have  intersected  m.any 
existing  railroads  and  made  necessary  the  construction  of  bridges 
to  support  tracks  already  laid  'and  which  would  be  undermined 
by  the  digging  of  the  new  canal  chaimel. 

There  is  involved  the  question  as  to  whether  the  burden  of 
building  new  Ibridges  or  rebuilding  old  bridges  should  be  borne  by 
the  railroad  company  or  the  State,  as  well  as  the  ownership  of  such 
a  bridge  after  construction. 

The  Legislature,  in  anticipation  of  the  necessity  of  rebuilding 
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bridges,  provided  in  the  original  Barge  Canal  Aet  (Section  3^ 
Ciiapter  147  of  the  Laws  of  1903)  that  "  new  bridges  shall  be 
built  over  the  canals  to  take  the  place  of  existing  bridges  wherever 
required,  or  rendered  necessary  by  the  new  location  of  the  canals." 
All  fixed  and  lift  bridges  were  required  to  be  not  less  than 
15%  feet  above  waiter.  Chapter  83  of  the  Laws  of  1910  provided 
for  the  construction  of  bascule  or  swing  bridges. 

Chapter  801  of  the  Laws  of  1913  amended  the  original  Barge 
Canal  Act  by  adding  a  provision  that  the  Superintendent  of  Public 
Works  may  appropriate  toll  bridges  and  franchises  and  the  right 
to  take  toll,  but  this  amendment,  as  already  stated,  was  held  to  be 
not  within  the  power  of  the  Legislature  to  enacit,  being  in  direct 
conflict  with  the  Constitution.^ 

Many  bridges  had  been  erected  across  the  old  canals  by  individ- 
uals, the  expense  of  consitruoting  which  had  been  borne  by  the 
State.  The  construction  of  the  B'arge  Canal  often  necessitated 
a  new  bridge  over  same.  As  the  old  canals  were  to  be  abandoned 
the  future  use  of  the  old  bridges  required  consideration.  Chapter 
180  of  the  Laws  of  1909  provided  that  the  portions  of  the  aban- 
doned canals  over  which  such  bridges  extended  should  not  be  sold 
and  that  it  should  not  be  lawful  to  cross  abandoned  canals  wi'thout 
compensation. 

Special  acts'  were  passed  for  the  construction  of  bridges  at 
Phoenix,  Eulton  and  Minetto  over  and  across  the  Oswego  River.* 
■  Chapter  68  of  the  Laws  of  1916  made  provision  for  the  con- 
struction of  a  bridge  over  the  Mohawk  River  in  the  city  of  Schenec- 
tady known  as  the  Freeman's  Bridge  to  take  the  place  of  the  toll 
bridge  theretofore  existing. 

The  plans  for  Barge  Canal  construction  provided  for  the  vnden- 
ing  and  deepening  of  Fish  Creek,  which  was  to  be  used  for  Barge 
Oanal  purposes.  It  had  previously  been  used  for  canal  purposes 
and  the  title  to  the  bed  of  the  stream  was  in  the  State.  A  railroad 
company  owned  the  banks  and  lands  on  either  side  thereof.*  The 
State  appropriated  the  banks  of  the  creek  on  which  rested  the 
albutments  of  an  old  bridge  used  by  the  railroad  company.     A 

2.  Half  Moon  Bridge  Co.  v.  Canal  Board,  91  iMisc.  600. 

3.  Chapters  79a  and  799,  Laws  of  1911;  Chapter  716,  'Laws  of  1915. 

4.  People  V.  N.  Y.,  O.  &  W.  Ry.  Co.,  133  A.  D.  476;  117  K  Y.  Supp.  1048. 
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new  and  longer  bridge  was  required  at  a  higher  elevation  than 
the  old  bridge.  The  question  presented  was  whether  the  State  was 
liable  for  the  cost  of  the  new  bridge  under  Chapter  147  of  the 
Laws  of  1903  providing  for  the  construction  of  new  bridges  to 
take  the  place  of  existing  bridges.  Held,  that  the  State  must  pay 
for  the  new  bridge ;  that  although  the  bed  of  Fish  Creek  w'as  owned 
by  the  State,  and  although  the  creek  had  been  used  for  canal  pur- 
poses land  the  State  had  the  right  to  resume  the  use  of  the  creek 
for  oanal  purposes  without  making  compensation,  this  right  did  not 
refer  to  a  use  which  required  the  vyidening  of  the  creek  and  the 
taking  of  lands  along  the  sides  thereof;  that  the  use  reserved 
to  the  State  under  legislative  acts  referred  to,  did  not  contemplate 
the  construction  provided  for  by  the  Biarge  C'anal  Act. 

Following  this  decision,  the  State,  in  L.  V.  R.  R.  Co.  v.  Canal 
Board  (204  N.  Y.  471),  contended  that  the  provision  in  the  Barge 
Canal  Act  requiring  the  construction  by  the  State  of  new  bridges 
was  unconstitutional  on  the  ground  that  it  was  the  duty  of  rail- 
road companies  to  construct  and  pay  for  new  bridges;  that  the 
Legislature  could  not  appropriate  public  moneys  to  be  used  for 
constructing  new  bridges  since  railroad  companies  had  no  legal 
right  to  compel  construction  by  the  State.  The  court  held  that 
although  the  State  may  not  be  legally  bound  to  construct  new 
bridges,  the  Legislature  could  recognize  claims  founded  on  equity 
and  justice  and  so  provide  for  their  construction;  that  the  State 
was  liable  for  the  cost  of  constructing  a  new  railroad  bridge  which 
would  include  the  approaches  thereto  for  a  reasonable  distance  to 
enalble  the  trains  of  the  railroad  company  to  reach  the  elevation 
of  the  new  structure. 

A  more  recent  decision  which  followed  the  L.  V.  E.  E.  case 
is  that  of  the  O.  &  S.  R.  R.  Co.  v.  State  (226  IST.  Y.  351).  It 
was  held  that  on  the  refusal  of  the  State  to  construct  a  bridge, 
the  railroad  company  had  the  right  to  construct  same  and  that 
the  State  was  liable  for  the  cost  thereof.  It  does  not  appear  that 
the  State  appropriated  the  old  bridge  but  it  does  appear  that  the 
Superintendtent  of  Public  Works  ordered  the  destruction  of  same. 
To  quote  from  the  opinion :  "  To  destroy  a  'bridge  is  to  appro- 
priate it."     *     *     *     "  There  is  an  appropriation  none  the  less."  " 

5.    See  also  People  ex  rel.  N.  Y.  C.  R.  K.  Co.  v.  Walsh,  311  N.  Y.  TO. 
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Third.     Highway  Bridges  Over  Canals. 

As  a  result  of  Barge  Canal  constnietion  a  new  highway  bridge 
was  required  over  the  Hudson  River  in  the  county  of  Washington. 
The  State  officials  failed  or  refused  to  build  a  new  bridge.  In 
Town  of  Easton  v.  Oanal  Board  (216  N.  Y.  486),  the  require- 
ment that  new  bridges  should  be  built  over  canals  to  take  the 
place  of  existing  bridges  was  held  to  apply  to  highway  bridges. 
The  State  officials  were  required  to  pexfoTm  their  statutory  duty 
and  to  build  the  new  bridge. 

Section  250  of  the  Highway  Law  requires,  in  general,  the  towns 
of  this  State  to  pay  the  expense  for  the  construction  of  bridges 
over  streams  or  other  waters  within  their  bounds.  If  the  stream 
forms  a  boundary  line  between  a  city  of  the  third  -class  and  a 
town,  such  city  and  town  shall  share  the  expense.  The  cost  of 
constructing  a  bridge  over  a  stream  forming  a  boundary  line  be- 
tween two  counties  shall  be  borne  wholly  or  in  part  by  the  counties 
separated  by  the  stream,  if  the  bridge  forms  a  connecting  link 
between  the  county  roads. 

In  1917  Section  269  was  added  to  the  Highway  Law.  Pro- 
vision is  made  for  the  acquisition  of  certain  toll  bridges  at  the 
expense  of  the  State  if  such  toll  bridges  form  a  connecting  link 
between  two  State  highways.  Under  this  Act  the  State  of  New 
York  has  acquired  title  to  the  so-called  Greenbush  Bridge  between 
the  cities  of  Albany  and  Rensselaer,  which  bridge  is  now  the 
property  of  the  State. 

Fourth.     Generally. 

In  general,  unless  bridges  are  paid  for  by  the  State  of  New  York 
they  are  not  the  property  of  the  State.  Although  railroad  bridges 
over  canals  are  not  used  by  the  State  as  such  or  controlled  by 
State  officials,  excepting  that  they  shall  be  so  built  and  maintained 
as  not  to  interfere  with  canal  navigation,  if  they  are  paid  for  by 
the  State,  a  future  interest  in  the  State  may  result  from  such 
payment,  especially  if  the  railroad  and  the  bridge  should  be  aban- 
doned for  railroad  purposes.  To  illustrate:  Existing  railroads 
constructed  at  grade  were  bisected  by  the  Barge  Canal  and  a  por- 
tion of  the  roadbed  and  right  of  way  of  the  railroad  company 
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appropriated  for  canal  purposes.  The  value  of  tke  lands  taken 
was  not  great  but  the  resultant  damages  by  reason  of  the  break  in 
transportation  might  have  been  large.  As  an  alternative,  the 
damages  were  measured  by  the  cost  of  constructing  bridges  over 
the  canal  for  the  purpose  of  carrying  the  tracks  over  same.  Bridges 
were  built  by  railroad  companies,  while  the  cost  thereof  was  paid 
by  the  State.  Should  the  canal  be  abandoned  at  any  such  point 
of  crossing  and  the  bridge  no  longer  required,  and  should  the  bridge 
be  removed  and  the  canal  filled  in  and  the  tracks  again  laid  at 
grade,  the  State  should  be  entitled  to  the  bridge,  less  the  cost  of 
replacing  the  roadbed. 

Although  the  ownership  of  bridges  may  not  in  all  cases  vest  in 
the  one  paying  for  same,  there  is  the  further  question  of  the  right 
or  duty  of  maintenance  and  repair.  This  does  not  necessarily 
follow  ownership.  Various  statutes  have  been  enacted  relative  to 
maintenance  and  operation,  regardless  of  ownership.  The  duty  to 
maintain,  repair  and  operate  is  material  should  an  injury  result 
from  a  failure  of  such  duty. 

Section  93  of  the  Railroad  Law  provides  as  to  whom  shall  main- 
tain bridges  at  crossings. 

The  Highway  Law  also  makes  provision  as  to  the  maintenance 
of  bridges.     (See  Article  IX,  Highway  Law.) 

State  owned  bridges  are  generally  under  the  care  and  supervision 
of  the  Superintendent  of  Public  Works.  This  is  true  as  to  bridges 
acquired  pursuant  to  Section  269  of  the  Highway  Law.  (See 
Chapters  642  and  643  of  the  Laws  of  1919.) 

The  Superintendent  of  Public  Works  is  also  charged  Avith  the 
maintenance  of  farm  and  road  bridges  over  the  canals.  (See 
Sections  121,  127  and  128  of  the  Canal  Law.) 

Fifth.     Interstate  Bridges. 

In  1916,  an  Interstate  Bridge  Commission  was  created  to  con- 
sist of  the  State  Engineer,  Superintendent  of  Public  Works  and 
State  Highway  Commissioner,  to  act  with  a  similar  commission 
from  the  State  of  Pennsylvania,  to  acquire  the  rights,  franchises 
and  property  of  the  several  bridge  corporations,  municipalities, 
companies  or  others  owning  or  operating  bridges  between  the 
State  of  New  York  and  the  State  of  Pennsylvania.    Provision  was 
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made  for  the  acquisition  of  such  bridges  by  agreemeuit  or  oon- 
demnation.  The  act  referred  to  is  Chapter  506  of  the  Laws  of 
1916,  which  was  made  Article  VI  of  the  State  Boards  and  Com- 
missions Law,  which  is  Chapter  LIV  of  the  Consolidated  Laws. 

Pennsylvania  adiopted  a  similar  act  (No.  405)  in  the  year  1917. 
This  was  amended  in  1919  by  Act  416. 

Under  these  acts  about  12  bridges  over  the  Delaware  River 
between  the  two  States  are  to  be  acquired. 
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CHAPTER  XIII. 
Forest  Preserve,  State  Parks  and  State  Reservations. 


Fiiat. 


Second. 
Third. 


Fourth. 
Fifth. 


Generally. 

A.  Adirondack  Park. 

B.  Catskill  Park. 
Present  Acts. 

Procedure  (Conservation  Commission). 
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Reservations. 

1.  Distinction  Between  and  Exceptions. 

2.  For  Whose  Benefit. 
Sights  of  Way  by  Necessity. 
Questionable  Rights. 
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2.  License. 
Highways. 

Mines  and  Minerals. 
Pole  Lines. 
Summary. 

Procedure  (Commissioners  of  Land  OfSce). 
Procedure  (Attorney  General). 
A.    Record  Title  Under  Patent. 
1.    Early  Records. 
Recitals  in  Instruments. 
Unrecorded  Conveyances  —  When  Void. 

1.  Wills. 

2.  Deed  from  Heir. 
Title  Acquired  After  Conveyance. 
Recording  Acts. 
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C. 
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E. 
F. 
G. 
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B. 
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1.  Effect. 

(a)    Counties 

2.  Not  Retroactive. 

3.  Muniments  of  Title. 

4.  Subsequent  Purchasers. 
F.    Patents  —  Where  Recorded. 
6.    Indexes. 

H.    Conveyances  —  When  Recordable, 
I.    Constructive  and  Actual  Notice. 
J.     Conflicting  Claims  of  Title. 
K.    Approval  of  Title. 

1.  Searches. 
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3.  Instruments  Necessary. 

4.  Maps. 

5.  Certified  Copies  of  Records  and  Papers. 

6.  Acknowledged  Instruments. 

7.  Presumption  of  Title. 

(a)     Power  of  Attorney. 

8.  Marketable  Titles. 
Sixth.      Appropriation. 

A.  Service  of  Notice. 

B.  Manner  of  Service. 

C.  Adjustment  After. 

D.  Court  of  Claims. 

First.     Generally. 

The  Forest  Preserve,  as  defined  by  statute  (now  Section  62  of 
the  Conservation  Law),  includes  lands  now  owned  or  hereafter 
to  be  acquired  by  the  State  within  sixteen  counties, — 12  in  the 
Adirondack  Mountain  region  and  four  in  the  Catskill  Mountain 
region.  Lands  within  the  limits  of  any  village  or  city  are  ex- 
cepted as  well  as  other  lands  described. 

This  act  also  defines  the  Adirondack  Park  as  being  all  lands 
located  in  the  Forest  Preserve  counties  of  the  Adirondacks  within 
specified  boundaries.  The  Catskill  Park  consists  of  land  described 
in  the  act  and  located  in  the  Fores;t  Preserve  counties  of  the 
Catskills. 

As  a  result  of  unpaid  taxes,  many  parcels  of  land  have  reverted 
to  the  State.  These  lands  have  been  ,sold  by  the  Comptroller  for 
unpaid  taxes  amd  conveyed  to  the  State.  A  large  part  of  the  State's 
ownership  of  fores^t  lands  has  been  acquired  through  tax  sales. 

The  acquisition  of  lands  for  Forest  Preserve  purposes,  by  pur- 
chase or  appropriation,  started  about  30  years  ago.  Funds  were 
first  made  available  in  1890  and  nearly  800,000  acres  were  ac- 
quired between  that  date  and  1909  at  a  cost  of  about  $4,000,000. 

The  first  purchases  were  made  by  the  Forest  Commission  subject 
to  the  approval  of  the  Commissioners  of  the  Land  Office.  This 
Oommission  was  superseded  in  1895  by  the  Fisheries,  Q-ame  and 
Forest  Cbmmission. 

The  Forest  Preserve  Board  was  especially  created  in  1897  for 
the  purpose  of  purchasing  forest  lands.  Purchases  by  this  board 
did  not  require  the  approval  of  the  Commissioners  of  the  Land 
Office. 
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In  1914,  the  State  was  the  owner  of  approximately  1,800,000 
acres  of  Forest  Preserve  lands,  of  which  about  200,000  acres  were 
under  water.  In  that  year,  the  Conservation  Commission  reported 
to  the  Legislature  a  list  of  lands  in  the  Forest  Preserve  in  detail, 
showing  the  number  of  parcels  owned  by  the  State  and  the  sources 
of  title,  together  with  a  description  and  the  location  of  such  lands. 

The  Forest  Preserve  includes  the  Adirondack  Park,  by  far  the 
largest,  the  Catskill  Park,  as  well  as  the  St.  Lawrence  Reservation, 
John  Brovni's  Farm  and  the  Cuba  Reservation  —  all  defined  by 
Section  62  of  the  Conservation  Law.  There  is  also  included  within 
the  Forest  Preserve  the  Lake  George  Islands,  State  Reservation 
at  Saratoga  Springs  and  numerous  State  game  farms,  nurseries 
and  fish  hatcheries. 

These  lands  are  within  the  following  counties :  i 

Clinton, 

Essex, 

Franklin, 

Fulton, 

Hamilton, 

Herkimer, 

Lewis, 

Oneida, 

Saratoga, 

St.  Lawrence, 

Warren, 

Washington. 

Also 

Delaware, 
Greene, 
Sullivan, 
Ulster. 

The  extent  of  the  Forest  Preserve  can  only  be  realized  by  oom- 
■  paring  it  with  other  areas.  It  is  as  large,  and  larger,  than  some 
of  the  States  of  the  Union. 

The  Conservation  Commission  has  from  time  to  time  issued 
maps  showing  the  Forest  Preserve  counties  as  well  as  the  bound- 
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aries  of  the  Adirondack  and  O^atskill  Parks.  At  present  the  State 
owns  approximately  one-half  of  the  land  -within  the  Adirond'ack 
Park,  and  one^fifth  of  the  land  within  the  Catskill  Park. 

But  very  little  land  was  acquired  by  the  State  in  these  two  parks 
from  1909  to  1916,  excepting  as  same  was  conveyed  by  the  Comp- 
troller for  unpaid  taxes. 

A.     Adirondack  Paek. 

All  lands  located  in  the  Forest  Preserve  counties  of  the  Adiron- 
dacks  within  the  following  described  boundaries,  to  wit:  Begin- 
ning at  the  southeast  corner  of  the  town  of  Hope  in  the  county 
of  Hamilton,  and  running  thence  westerly  along  the  southerly  lines 
of  Hamilton  County,  and  continuing  and  following  the  southerly 
line  of  the  town  of  Wihnurt,  in  Herkimer  County,  to  the  point  of 
intersection  with  the  westerly  line  of  Herkimer  County,  and 
thence  northerly  along  the  westerly  lines  of  Herkimer  County  to 
its  junction  with  the  southwesterly  line  of  Saint  Lawrence  County ; 
thence  westerly  along  said  southwesterly  line  of  Saint  Lawrence 
County  to  the  most  westerly  comer  of  township  fourteen,  great  tract 
three,  Macomb's  purchase ;  thence  easterly  along  the  northerly  line 
of  said  township  fourteen  to  the  northeast  comer  thereof ;  thence 
northerly  along  the  west  line  of  township  thirteen,  great  tract  three, 
Macomb's  purchase,  to  the  northwest  corner  of  said  township 
thirteen ;  thence  east  along  the  north  line  of  said  township  thirteen 
and  the  south  line  of  township  ten,  tract  and  purchase  aforesaid, 
to  the  southwest  comer  of  the  southeast  quarter  of  said  township 
ten ;  thence  north  along  the  west  line  of  the  said  southeast  quarter 
of  the  aforesaid  township  ten  and  the  west  line  of  the  northeast 
quarter  thereof  to  the  north  line  of  said  township ;  thence  east  along 
said  north  line  to  the  west  line  of  township  seven,  great  tract  two, 
Macomib's  purchase ;  thence  northerly  along  the  west  line  of  town- 
ship seven  aforesaid  to  the  northwest  comer  of  the  township; 
thence  easterly  along  the  northerly  lines  of  townships  seven  and 
eight,  gr^at  tract  two,  Macomb's  purchase,  to  the  southwest  comer 
of  township  twelve  of  said  great  tract  two ;  thence  northerly  along 
the  west  line  of  township  twelve  to  the  northwest  comer  of  lot  one 
in  the  south  half  of  said  township ;  thence  easterly  along  the  north 
line  of  aaid  south  half  of  said  township  twelve  to  the  west  line 
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of  the  county  of  Fraoikliii ;  tkence  north  along  the  west  line  of  the 
county  of  EranMin  to  the  northwest  comer  of  the  south  half  of 
township  thirteen  of  great  tract  one,  Macomb's  purchase;  thenoe 
easterly  aliong  the  northerly  line  of  the  south  half  of  townships 
thirteen,  fourteen  and  fifteen  of  said  great  tract  one,  Macomb's 
purchase,  to  the  west  line  of  the  old  military  tract;  thence  south 
along  said  west  line  to  the  northwest  corner  of  township  ten  of  said 
old  military  tract;  thence  easterly  along  the  north  line  of  said 
township  ten  to  the  west  line  of  Clinton  County ;  thence  southerly 
along  the  west  line  of  Clinton  County  to  the  north  line  of  Essex 
County;  thence  easterly  along  the  north  line  of  Essex  County  to 
the  northeast  comer  of  the  town  of  Wilmington;  thence  along  the 
east  and  easterly  line  of  the  town  of  Wilmington  to  the  intersection 
with  the  north  line  of  the  town  of  Keene ;  thence  east  to  the  north- 
east corner  of  said  town'  of  Keene;  thenoe  southerly  along  the 
easterly  line  of  the  town  of  Keene  to  the  southeast  comer  thereof; 
thence  easterly  along  the  northerly  line  of  the  town  of  North  Hud- 
son to  the  most  northeasterly  corner  of  the  said  town ;  thence  south- 
erly along  the  easterly  lines  of  the  towns  of  North  Hudson  and 
Schroon  to  the  southeast  comer  of  the  said  town  of  Schroon ;  thence 
westerly  along  the  southerly  line  of  the  towns  of  Schroon  and 
Minerva  to  the  northeasterly  corner  of  Leggett's  survey  of  the 
southwest  quarter  of  township  fourteen  of  Totten  and  Crossfield's 
purchase;  thence  southeasterly  along  the  line  of  Leggett's  survey 
to  the  southerly  line  of  said  township  fourteen;  thence  southwesterly 
along  the  line  of  Leggett's  survey,  being  the  southerly  line  of  said 
township  fourteen,  to  the  most  southerly  comer  of  said  town'ship; 
thence  southeasterly  along  the  easterly  line  of  township  thirteen 
and  the  westerly  line  of  township  twelve,  to  the  southeasterly  comer 
of  lot  twenty-five  of  township  eleven  of  said  Totten  and  Crossfield's 
purchase;  thence  southwesterly  along  the  southerly  line  of  lots 
twenty-five,  twenty-six,  twenty-seven  and  twenty-eight  to  the  south- 
westerly cO'mer  of  said  lot  twenty-eight ;  thence  southeasterly  along 
the  easterly  lines  of  lots  forty-four,  fifty-three,  sixty-eight,  seventy- 
seven  and  five  of  said  township  eleven,  and  of  lots  nine,  twenty-one, 
thirty,  thirty-seven  and  forty  of  the  gore  between  township  eleven 
of  Totten  and  Crossfield's  purchase  and  the  Dartmouth  patent  and 
of  lot  five  of  ranges  six,  seven,  eight,  nine  and  ten  of  the  Dartmouth 
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patent,  great  tract,  to  the  southeasterly  corner  of  lot  five  of  said 
range  six  of  said  patent  in  Warren  County,  thence  westerly  along 
the  southerly  line  of  said  rang©  six  of  said  Dartmouth  patent  to 
the  northeasterly  line  of  Palmer's  purchase;  thence  southeasterly 
along  the  easterly  line  of  said  Palmer^s  purchase  to  the  most  east- 
erly comer  of  the  middle  division  of  said  purchase;  thence  south- 
westerly along  the  southerly  line  of  the  said  middle  division  of 
Palmer's  purchase  through  Saratoga  County  to  the  easterly  bound- 
ary of  the  town  of  Hope  in  Hamilton  County;  thence  southerly 
along  the  east  line  of  the  town  of  Hope  to  the  place  of  'beginning, 
shall  constitute  and  be  kntfwn  as  the  Adirondack  Park.  All  lands 
within  said  park  now  owned,  or  which  may  hereafter  be  acquired 
by  the  State,  shall  be  forever  reserved  and  maintained  for  the  use 
of  all  the  people. 

B.     Catskill  Paek, 

All  lands  located  in  the  counties  of  Greene,  Delaware,  Ulster 
and  Sullivan  within  the  following  described  boundaries  to  wit: 
Beginning  in  Ulster  County  at  the  southeasterly  comer  of  great 
lot  five  of  the  Hardenburgh  patent;  thence  running  northwesterly 
along  the  southerly  boundary  of  siaid  great  lot  five  through  Sullivan 
County  to  the  east  branch  of  the  Delaware  River  in  Delaware 
County;  thence  along  the  southerly  bank  of  said  east  branch  of 
the  Del'aware  River  to  the  Ulster  and  Delaware  Railroad  at  the 
village  of  Arkville;  thence  along  the  said  Ulster  and  Delaware 
Railroad  easterly  to  the  line  'between  the  counties'  of  Delaware  and 
Ulster;  thence  northeasterly  along  that  line  to  the  southerly  line 
of  Greene  County;  thenoe  northwesterly  along  the  southerly  line 
of  Greene  County  to  the  line  between  the  towns  of  Halcott  and 
Lexington;  thence  northerly  along  the  easterly  line  of  the  town 
of  Halcott  to  the  line  between  great  lots  twenty  and  twenty-one 
of  the  Hardenburgh  patent;  thence  northerly  along  said  line  to 
the  south  bank  of  the  Bataviakill ;  thence  along  the  southerly  bank 
of  the  Bataviakill  easterly  to  the  west  line  of  the  State  lan'd  tract ; 
thence  northerly,  easterly  and  southerly  along  the  line  of  the  said 
State  land  tract  to  the  line  between  the  towns  of  Cairo  and  Catskill ; 
thence  southwesterly  along  said  town  line  to  the  easterly  line  of 
the  town  of  Hunter ;  thence  southerly  along  the  said  easterly  line 
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of  the  town  of  Hunter  to  the  line  of  the  Hardenburgh  patent; 
thence  easterly,  southerly  and  westerly  along  the  general  easterly 
line  of  tlie  Hard'enburgh  patent  to  the  line  between  the  towns  of 
Olive  and  Rochester  of  Ulster  Cotinty ;  thence  easterly  on  said  line 
to  the  point  where  the  Mettacahonts  Creek  crosses  the  same  flowing 
easterly ;  thence  southwesterly  parallel  with  the  northwesterly  line 
of  the  town  of  Rochester  to  the  line  between  the  towns  of  Rochester 
and  Wawarsing;  thence  westerly  and  southerly  along  the  line  of 
the  Hardenlburgh  patent  to  the  place  of  beginning,  shall  constitute 
and  be  known  as  the  CatskiU  Park.  All  lands  within  such  park, 
now  owned,  or  which  may  hereafter  be  acquired  by  the  State,  shall 
be  forever  reserved  and  maintained  for  the  free  use  of  all  the  people. 

Second.     Present  Acts. 

The  Conservation  Law  is  Chapter  LXV  of  the  Consolidated 
Laws  and  Chapter  647  of  the  Laws  of  1911.  Article  IV  was 
repealed  in  1912  and  a  new  article  inserted. 

Chapter  451  of  the  Laws  of  1916  became  Article  IV  of  the 
Conservation  Law,  and  provided,  among  other  things,  for  the  appro- 
priation of  real  property  consisting  of  lands  and  waters,  or  of 
forest  and  timber  rights  within  the  Adirondack  or  CatskiU  Parks 
or  adjacent  thereto.  The  Cbnservation  Commission  is  authorized 
to  appropriate  such  real  property  with  the  approval  of  the 
Governor. 

The  Conservation  Commission  is  also  authorized  to  adjust  claims 
growing  out  of  the  appropriation  of  lands  and  to  agree  with  the 
ovimer  of  such  lands  as'  to  the  value  of  same.  On  failure  to  agree, 
the  Court  of  Claims  has  jurisdiction  to  hear  claims  for  real  prop- 
erty appropriated. 

Although  Section  59  of  the  Conservation  Law  is  entitled  "  Ap- 
propriation of  Real  Property,"  many  of  the  subdivisions  thereof 
cover  cases  of  purchase  r*ther  than  appropriations.  Some  of  the 
subdivisions  cover  both  appropriations  and  purchases.  It  becomes 
necessary  to  analyze  each  provision  for  the  purpose  of  determining 
whether  it  applies'  to  an  appropriation  or  purchase. 

At  the  same  session  of  the  Legislature  that  Chapter  451  of  the 
Laws  of  1916  was  enacted,  there  was  also  enacted  Chapter  569 
of  the  Laws  of  1916,  which  provided  for  the  issuing  of  bonds  to 
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the  amount  of  not  to  exceed  $10,000,000  for  the  acquisition  of 
lands  for  State  park  purposes..  Of  this  amount,  the  proceeds  of 
$7,500,000  of  such  bonds  was  made  applicable  to  the  acquisition 
of  lands  for  State  park  purposes  within  the  Forest  Preserve 
counties. 

This  was  a  referendum  act  aixd  was  sulbmitted  to  the  People  and 
voted  upon  and  approved  by  the  People  at  the  general  election  of 
1916. 

The  act  provided  that  such  moneys  should  be  expended  and 
lands  acquired  under  the  direction  of  the  Conservation  Conimi&- 
sion,  by  and  with  the  advice  and  consent  of  the  Commissioners 
of  the  Land  Office,  in  such  munmer  as  the  Legislature  should 
provide,  either  by  purchase  or  appropriation. 

The  following  are  Sections  4  and  5  of  Chapter  569  of  the  Laws 
of  1916,  and  cover  in  general  the  method  of  acquiring  title  there- 
under : 

§  4.  The  proceeds  of  seven  million  five  hundred  thousand 
dollars  of  such  bonds,  after  appropriation  or  appropriations 
therefrom  by  the  legislature,  shall  be  applicaJble  to  the  acquisi- 
tion of  lands  for  state  park  purposes  within  the  forest  preserve 
counties  which  lands,  if  now  owned  by  the  state  under  existing 
law,  would  be  part  of  the  forest  preserve.  Such  moneys  shall 
be  expended  and  lands  acquired  under  the  direction  of  the 
conservation  commission  by  and  with  the  advice  and  consent 
of  the  commissioners  of  the  land  office.  Such  lands  may  be 
acquired  in  such  m'anner  as  the  legislature  shall  provide, 
which  may  be  either  by  purchase,  by  condemnation  or  by 
entry  and  appropriation  with  suibmission  to  the  court  of 
claims  or  supreme  court  for  the  determination  and  award  of 
damages  for  such  entry  and  appropriation,  or  by  one  or  more 
of  such  methods  as  the  legislature  may  provide ;  but  no  pro- 
ceeding shall  be  instituted  by  condemnation  or  by  entry  and 
appropriation  unless  provision  be  made  by  law  for  filing  the 
written  consent  thereto  of  the  commissioners  of  the  land  office 
with  the  county  clerk  of  each  county  in  which  lands  proposed 
to  be  taken  are  situated.  Subject  to  the  filing  of  such  consent, 
any  such  proceeding  shall  be  conducted  by  and  in  the  name 
of  the  conservation  commission;  provided,  however,  that  if 
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any  other  'board,  officer  or  commission  stall  succeed  hj  law  to 
tlie  general  powers  of  tlie  conservation  commission  in  relation 
to  the  care  of  the  forest  preserve,  such  latter  board,  officer 
or  commission  shall  have  and  exercise  all  of  the  powers  and 
duties  conferred  by  any  provision  of  this  section  upon  the 
conservation  commission.  The  moneys  realized  from  such 
bonds,  after  appropriation  by  the  legislature,  shall  be  available 
for  payment  of  the  purchase  price,  where  lands  are  acquired 
by  contract,  and  for  the  payment  of  judgments  and  awards 
in  case  of  proceedings  by  condemnation  or  by  entry  and 
appropriation.  No  moneys  shall  be  paid  out  under  this  sec- 
tion for  the  acquisition  of  lands  by  contract  except  upon  the 
warrant  and  audit  of  the  comptroller,  after  su!bmission  to  him 
of  vouchers  therefor  approved  by  the  conservation  commission 
and  by  the  commissioners  of  the  land  office,  accompanied  vrith 
the  certificate  of  the  attorney-general  approving  the  title  to 
and  conveyance  of  the  lands  purchased. 

§  5.  The  term  "  lands  "  as  used  in  this  act  includes  the 
improvements  thereon,  if  any.  All  lands  acquired  under  this 
act  shall  be  for  the  use  of  all  the  people. 

It  is  to  be  noted  that  the  two  acts  of  1916,  viz.,  Chapter  451 
and  Chapter  569,  axe  not  in  all  respectsi  harmoniouis.  It  has  been 
necessary  not  only  to  harmonize  these  acts',  but  alsO'  to  construe 
them  in  certain  particulars. 

Chapter  451,  Laws  os  1916.         Chapter  569,  Laws  of  1916. 

(a)  Conservation     Commission      (a)   Conservation     Commission 

may  may 

Purchase  (§  50),  or  Acquire  as  provided  by 

Appropriate  (§  59).  the   Legislature  by 

Purchase,  or 
Condemnation,  or 
Entry   and   Appro- 
priation. 

(b)  With  the  approval  of  the     (b)  With  the  advice  and  consent 

Governor.  of  the  Commissioners  of 

the  Land  Office. 
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'(c)   The  Conservation  Conunis-      (c)   The  Conservation  Commis'- 
sion  may  adjust  claims  sion  may  adjust  claims 

without  further  approval.  with  the  approval  of  the 

Commissioners'     of     the 

Land  Office. 

(d)  Lands     must     be     within      (d)   Land's  must  be   for   State 

Adirondack  or   Catskill  Park    purposes    within 

Parks,       or       adj'acent  tie      Forest      Preserve 

thereto.  counties. 

(a)  As  no  funds  were  provided  for  the  purpose  of  acquiring 
lands  under  Chapter  451  of  the  Laws  of  1916,  this  act  is  not 
primarily  operative.  However,  Chapter  569  of  the  Laws  of  1916, 
which  did  provide  funds,  left  it  to  the  Legislature  to  fix  the  method 
of  acquisition,  specifying  that  it  may  be  by  one  or  more  of  the 
three  methods  mentioned. 

By  Chapter  146  of  the  Laws  of  1917,  the  Legislature  provided 
two  specific  method's  of  acquisition,  viz. :  by  purchase,  or  by 
entry  and  appropriation.  If  the  method  was  to  be  by  entry  and 
appropriation,  it  should  be  pursued  in  the  manner  provided  by 
Section  59  of  the  Conservation  Law. 

The  following  are  Sections  2  and  3  of  Chapter  146  of  the 
Laws  of  1917: 

§  2.  Any  such  lands  may  be  acquired  under  the  direction 
of  the  conservation  commission  by  purchase,  by  and  with 
the  advice  and  consent  of  the  commissioners  of  the  land 
office,  without  other  approval,  or  they  may  be  acquired  under 
the  direction  of  the  conservation  commission  by  entry  and 
appropriation  in  the  manner  provided  by  section  fifty-nine 
of  the  conservation  law,  as  amended,  relating  to  lands  within 
the  Adirondack  or  Catskill'  parks  or  adjacent  thereto.  AH 
the  provisions  of  'Such  section  shall  apply  to  lands  to  be 
acquired  under  this  act  and  the  acquisition  thereof  and  to 
compensation  or  damages  therefor,  excepting  as  follows: 
(1)  the  entry  and  appropriation  shall  be  with  the  advice  and 
consent  of  the  commissioners  of  the  land  office  instead  of 
the  approval  of  the  governor,  and  (2)  such  consent,  in  writing, 


EOEEST  PRESERVE,  PARKS,  RESERVATIONS     145 

shall  be  filed  with  the  county  clerk  of  each  couaty  in  which 
lands  proposed  to  be  taken  are  situated. 

§  3.  No  moneys  appropriated  by  this  act,  shall  be  paid 
out  for  any  purpose,  other  than  tO'  pay  judgments  of  the  court 
of  claims,  except  upon  the  warrant  aad  audit  of  the  comp- 
troller and  only  after  submission  to  him  of  vouchers  therefor 
approved  by  the  conservation  commission  land  by  the  com- 
missioners of  the  land  office,  accompanied,  in  the  case  of  pay- 
ments for  lands  acquired  by  contract,  with  the  certificate  of 
the  attorney-general  approving  the  title  to  and  conveyance  of 
landb  purchased.  Judgments  of  the  court  of  claims  under 
section  fifty-nine  of  the  conservation  law  shall  be  paid  as 
therein  provided. 

Section  3  was  amended  by  Chapter  10  of  the  Laws  of  1918, 
and  again  by  Chapter  605  of  the  Lawsi  of  1920,  specifying  more 
in  detail  the  purposes  for  which  moneys  might  be  used,  including 
interest.     The  section  now  reads  as  follows  : 

§  3.  The  moneys  appropriated  by  this  act  shall  be  avail- 
able for  the  payment  of  the  contract  price  of  such  lands  as 
may  'be  acquired  hereunder  by  purchase,  or  for  interest  upon 
such  contract  price,  or  for  taxes  levied  upon  such  lands,  or 
for  the  payment  of  judgments  of  the  court  of  claims  in  the 
case  of  lands  acquired  hereunder  by  entry  and  appropriation, 
or  for  the  expense  of  inspection  of  lands  offered  for  such 
purchase  or  so  purchased  or  otherwise  acquired,  or  for  the 
expense  of  the  examination  or  approval  of  the  title  to  or 
conveyance  of  such  lands,  or  for  any  other  expense  necessarily 
incurred  as  an  incident  to  the  acquisition  of  lands  pursuant 
to  chapter  five  hundred  and  sixty-nine  of  the  laws  of  nineteen 
hundred  and  sixteen  and  acts  amendatory  thereof  or  sup- 
plemental thereto;  provided,  however,  that  no  moneys  shall 
be  paid  out  for  any  such  purpose,  other  than  to  pay  judgments 
of  the  court  of  claims,  except  upon  the  warrant  and  audit  of 
the  comptroller  and  only  after  submission  to  him  of  vouchers 
therefor  approved  by  the  conservation  commission  and  by  the 
commissioners  of  the  land  office,  accompanied,  in  the  case 
of  payments  of  the  purchase  price  of  lands  acquired  by  con- 

10 
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tract,  with  the  certificate  of  the  attorney-general  approving  the 
title  to  and  the  form  of  the  conveyance  of  the  lands  purchased. 
Judgments  of  the  court  of  claims  under  section  fifty-nine  of 
the  conservation  law  shall  he  paid  as  therein  provided,  except 
that  no  judgments  of  the  court  of  claims  shall  be  paid  without 
the  certificate  of  the  attorney-general  approving  the  title  to 
the  lands  for  the  appropriation  of  which  Buch  judgment  was 
rendered.  In  the  case  of  lands  acquired  by  purchase,  legal 
interest  and  the  taxes  paid  upon  such  lands  from  and  after 
six  months  from  the  date  of  the  approval  of  the  purchase  by 
the  commissioners  of  the  land  office,  shall  be  paid  to  the  owner 
thereof,  in  cases  where  the  owner  submits  to  the  attorney- 
general  satisfactory  evidence  of  title  within  six  months  after 
notice  so  to  do.  No  interest  or  taxes  shall  be  paid  upon  lands, 
the  purchase  price  of  which  has  been  already  paid. 

From  the  foregoing,  it  develops  that  lands  may  be  acquired  for 
State  park  purposes, 

By  purchase,  or 

By  entry  and  appropriation. 

(b)  Such  acquisition  may  be  made  under  the  direction  of  the 
Oonservation  Commission  with  the  advice  and  consent  of  the 
Commissioneris  of  the  Land  Office. 

(c)  Under  Section  59  of  the  Conservation  Law  (Paragraph  6), 
the  Conservation  Commission  may  agree  with  the  owner  of  lands 
taken  as  to  the  amount  of  compensation,  but  lands  are  not  being 
acquired  by  virtue  of  the  Conseinration  Law.  In  this  respect,  Chap- 
ter 569  of  the  Laws  of  1916  is  controlling.  This  has  been  sup- 
plemented by  Chapter  146  of  the  Laws  of  1917.  These  acts  pro- 
vide that  no  moneys  shall  be  paid  out  for  any  purpose,  other 
than  to  pay  judgments  of  the  Cburt  of  Claims,  except  upon  the 
warrant  an^d  audit  of  the  Comptroller  after  submission  to  him  of 
vouchers  approved  by  the  Commissioners  of  the  Land  Office. 

An  opinion  by  the  Attorney  General  construing  these  several 
acts  is  to  the  eifect  that  the  Conservation  Law  (Section  59,  Para- 
graph 6),  is  not  controlling  in  cas©  of  an  appropriation;  that  the 
Conservation  Commission  can  only  adjust  the  value  of  lands  appro- 
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priated  on  the  oonidition  tkat  such  an  adjustment  is  approved  by 
the  Commissioners  of  the  Land  Office. 

(d)  As  Section  4  of  Chapter  569  of  the  Laws  of  1916  provided 
that  the  money  availaJble  should  'be  applicable  to  the  acquisition  of 
lands  for  State  Park  purposes  within  the  Forest  Preserve  counties, 
the  question  arose  as  to  whether  it  was  the  intention  of  the  Legis' 
lature  to  limit  the  acquisition  of  lands  within  the  boundaries  of 
the  Adirondack  and  Catskill  Parks.  It  is  to  be  noted  that  under 
Section  59  of  the  Conservation  Law,  which  by  Chapter  146  of 
the  Laws  of  1917,  shall  control  the  manner  of  entry  and  appro- 
priation, the  Conservation  Commissiion  may  take  lands  "  within 
the  Adirondack  or  Catskill  Parks  or  adjacent  thereto."  ^ 

The  Attorney  General  held  in  an  opinion  rendered  to  the  Com- 
missioners of  the  Land  Office,  on  May  8,  1918,  that  the  Legis- 
lature had  limited  the  use  of  the  moneys:  appropriated  by  Chapter 
146  of  the  Laws  of  1917,  to  the  acquisition  of  lands  within  these 
parks  "or  adjacent  thereto;"  that  it  thus  became  important  to 
dbtermine  the  significance  of  the  word  "adjacent;"  that  it  re- 
ferred to  lands  lying  near,  neighboring  but  not  of  necessity  in 
contact  with  these  parks.     The  opinion  concludes  as  follows: 

"  It  is,  theirefor^,  my  opinion  that  the  Commission  has^  tte 
authority  to  acquire  lands  outside  of  the  blue  line  which 
marks  the  boundaries  of  these  parks,  provided  the  lands  ac- 
quired are  lying  near,  neighboring  but  not  necessarily  in  con- 
tact with  these  parks  and  provided,  in  the  judgment  of  the 
Commission,  such  lands  are  reasonably  necessary  for  State 
park  purposes. 

"  Whenever  lands  outside  the  boundaries  of  the  parks  but 
adjacent  thereto  are  considered  by  the  Commission  and  the 
Comnaissioneris  of  the  Land  Office  witb  reference  to  acquisi- 
tion for  park  purposes,  it  will  become  necessary  tO'  consider 
all  of  the  facts  and  circumstances  in  order  to  determine 
whether  such  lands  are  sufficiently  near  to  be  available  in  the 
judgment  of  such  officers  to  meet  the  requirement  of  the 
referendum  act  that  the  same  shall  be  acquired  for  the  pur- 

1.    See  also  B.  C.  &  <J.  Anno.  Con.  Laws,  8d  Ed.,  Vol.  1,  p.  12*7. 
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pose  of  carrying  out  the  project  of  the  Adirondack  or  Catskill 
Park." 

The  reference  to  "  the  hlue  line  which  marks  the  boundaries  o± 
these  parks  "  is  to  blue  lines  shown  on  maps  of  the  Adirondack 
and  Catskill  Parks,  issued  by  the  Conservation  Commission.  The 
blue  lines  as  so  shown  follow  the  description  of  the  exterior  bound* 
aries  of  the  parks  described  in  Subdivisions  2  and  3,  Section  62, 
of  the  Conservation  Law. 

It  thus  appears  that  $7,500,000  has  been  made  available  for 
the  acquisition  of  lands  within  and  adjacent  to  these  parks.  Any- 
one owning  lands  within  the  bounds  thereof  and  desiring  to  sell 
such  lands  to  the  State  may  communicate  with  the  Conservation 
Commission  at  Albany. 

Third.     Procedure.     (Conservation  Commission.) 

In  order  to  vest  title  in  the  State,  and  for  the  owners  of  land 
to  secure  pay  therefor,  various  steps  are  required  to  be  taken  by 
the  Conservation  Commission,  Cbnimissioners  of  the  Land  Office,^ 
Attorney  General,  Comptroller  and  State  Treasurer.  Searches 
must  be  made  in  the  offices'  of  the  Secretary  of  State,  county 
clerks,  county  treasurers,  State  Comptroller  and  Bankruptcy 
Ct)urts.  It  was  found  necessary  to  establish  rules:  and  regulations 
and  an  orderly  procedure.  Such  rules-  and  regulations  were 
adopted  by  the  Commissioners  of  the  Land  Office  on  April  25, 
1918,  and  may  be  found  at  the  end  hereof.  (See  "Appendix  VI.") 
They  should  be  carefully  studied  and  followed  in  order  to  avoid 
confusion. 

Considering  the  amount  of  money  availaible,  the  price  being 
paid  per  acre  and  the  procedure  to  be  taken  following  the  initial 
agreement  between  property  owners  and  the  Conservation  Commi&- 
sion,  as  well  as  the  procedure  to  be  taken  in  case  of  an  appropria- 
tion, the  work  of  acquiring  forest  lands,  under  Chapter  569  of 
the  LawB  of  1916,  will  continue  for  some  years.  The  following 
may  be  taken  as  a  guide  and  will  help  to  expedite  the  work  at 
hand : 

2.  The  CommiBsioners  of  the  Land  Office  are  as  follows:  Lieutenant 
Grovernor,  Speaker  of  Assembly,  Secretary  of  State,  Comptroller,  Treasurer,^ 
Attorney  General  and  State  Engineer. 
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A.  Desceiption. 

Whether  in  case  of  a  purchase  or  an  appropriation,  a  definite 
description  of  the  lands  is  required.  This  description  should  be 
in  such  form  that  lands  so  described  may  be  definitely  located  on 
the  ground.  In  some  instances  this  requires  a  survey  of  the 
premises  as  well  as  a  map  thereof. 

In  many  cases  lands  are  held  subject  to  rights  previously  granted, 
such  as: 

1.  The  right  to  cut  trees-  thereon. 

2.  Rights  of  way  for  the  passage  of  teams  in  removing  logs 
and  luniber. 

3.  Rights  to  erect  and  operate  saw  mills. 

4.  Rights  to  build  and  maintain  dams  and  storage  reser- 
voirs and  rights  of  way  in  connection  therewith. 

5.  Rights  of  way  to  construct  and  maintain  railroads  or 
pole  lines  an-d  wires. 

6.  Rights  to  lay  and  maintain  pipe  lines. 

7.  Rights  to  divert  waters. 

8.  Leases. 

9.  Miscellaneous!  rights  not  herein  specified. 

In  all  such  cases  the  description  should  be  followed  by  a  reserva- 
tion of  the  rights  granted  and  outstanding  and  such  rights  should 
be  specifically  described.  No  general  form  can  be  prepared.  Each 
case  will  require  individual  consideration.  Attention  should  be 
given  to  all  highways,  whether  public  or  private. 

All  descriptions  are  subject  to  the  approval  of  the  State  Comp- 
troller. 

B.  Reseevatioh's. 

In  addition  to  the  reservation  of  rights  previously  granted,  it 
often  happens  that  the  individual  offering  lands  to  the  State  de- 
sires to  reserve  certain  rights  in  and  to  lands  offered.  Such 
reservationB  are  limited  by  statute,  it  being  the  policy  of  the  State 
to  obtain  a  fee  simple  title  to  all  lands  acquired  by  the  State. 

An  owner  of  lands  cannot  reserve  the  right  to-  occupy  the  whole, 
or  a  portion,  of  the  lands  to  be  conveyed  for  life,  or  for  a  period 
of  years;     If  any  lands  are  to  ibe  so  occupied  they  must  be  ex- 
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cepted  from  the  description  of  the  lands  offered.  In  general,  an 
owner  cannot  reserve  rights  of  way  or  water  rights  which  have 
not  previously  been  conveyed. 

Section  59  of  the  Conservation  Law,  by  Paragraphs  9  to  19, 
inclusive,  specifies  certain  reseorvations  which  are  gianctioned  by 
law  and  the  result  of  such  reservations.  Some  of  these  reserva- 
tions apply  in  case  of  a  purchase  and  others  in  case  of  an  appro- 
priation. The  following  are  Paragraphs  9,  10  and  11  referred  to, 
with  a  statement  after  each  as  to  the  application  thereof: 

9.  Owner  may  reserve  timber  on  land  appropriated.  1.  The 
owner  of  land  taken  under  this  article  may,  with  the  written 
consent  of  the  conservation  commission,  and  within  the  limita- 
tions hereinafter  prescribed,  reserve  trees  thereon  not  less  than 
eight  inches'  in  diameter,  breast  high,  at  the  time  of  the  service 
of  the  notice  provided  the  removal  of  such  trees  will  not 
destroy  the  forest  cover.  S^ich  reservation  must  be  exercised 
within  six  months'  after  the  service  upon  the  owner  of  a  notice 
of  the  appropriation,  by  the  owner  serving  upon  such  com- 
missioai  a  written  notice  that  he  elects  tO'  reserve  such  trees. 
If  such  notice  be  not  served  by  the  owner  within  the  time 
aibove  specified  he  shall  be  deemed  to  have  waived  his  right 
to  siuch  reservation,  and  such  trees  shall  thereupon  become  and 
be  the  property  of  the  state.  The  presentation  of  a  claim  to 
the  court  of  claims  before  the  service  of  a  notice  of  reserva- 
tion shall  be  deemed  a  waiver  of  the  right  to  such  reservation. 

(Applies  to  an  appropriation  only.) 

10.  Eeservation  on  lands  purchased.  Land  acquired  by 
purchase  may  be  taken  S'ubjeot  to  the  reservation  of  the  trees 
thereon  down  to  eight  inches  in  diameter,  breast  high,  at  the 
time  of  such  purchase,  with  the  right  to  the  owner  to  remove 
the  same  within  the  time  specified  in  the  next  section,  or  upon 
agreement  between  the  commission  and  the  owner,  subject  to 
any  lease,  mortgage,  or  other  incumbrance^  not  extending 
fifteen  yeare  beyond  the  date  of  acquisition.  The  amount  or 
value  of  any  such  lien,  incumbrance  or  timber  reservation, 
upon  land  so  purchased,  shall  be  deducted  from  the  purchase 
price  thereof. 
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(Applies  to  a  purchase  only.) 

11.  Eight  to  reserve  tim'ber  restricted.  The  right  to  re- 
serve timber,  and  the  manner  of  exercising  and  consummating 
such  right,  are  subject  to  the  following  restrictions,  limitations 
and  conditions: 

(a)  Timber  within  twenty  rods  of  a  lake,  pond  or 
river  cannot  be  reserved.  Under  the  supervision  of  the 
commission  roads  may  be  cut  or  built  across  or  through 
STich  excepted  space  of  twenty  rods,  for  the  purpose  of 
removing  trees  from  adjoining  lands,  and  the  person 
reserving  such  timber  on  the  adjoining  lands,  his  legal 
representatives  or  assigns,  shall  have  the  right,  which 
right  shall  be  deemed  a  part  of  such  reservation,  to  con- 
struct such  roads,  through  and  across  the  reserved  timber 
land,  and  through  and  across  such  excepted  strip,  as  may 
be  necessary  to  remove  the  timber  so  reserved;  but  in 
constructing  such  roads  only  such  trees  shall  'be  cut  as 
are  within  the  limits  of  such  roads.  The  commission 
may  prescribe  the  manner  of  all  such  roads  and  may 
permit  the  use  of  any  dead,  down  or  other  necessary 
timber  for  the  construction  only  of  roads,  skidways, 
lumber  camps,  or  for  fuel,  which  right  shall  also  be 
deemed  a  part  of  the  soft  wood  timber  reservation  by  the 
owner.  No  trees  or  timber  shall  be  cut  for  the  construc- 
tion of  roads,  camps  or  other  purposes,  except  such  as 
are  reserved  by  the  owner,  or  for  which  permission  to  cut 
has  been  given  as  provided  in  this  section. 

(b)  All  timber  reserved  by  the  owner  must  be  removed 
from  the  land  within  fifteen  years  after  the  service  of 
notice  of  reservation  or  the  making  of  the  contract  of 
purchase,  suhjeet  to  reasonable  regulations  to  be  pre- 
scribed by  the  commission;  such  land  shall  not  be  cut 
over  more  than  once,  and  said  commission  may  prescribe 
reasonable  regulations  for  the  purpose  of  enforcing  this 
limitation.  All  timber  reserved,  and  not  removed  from 
the  land  within  such  time,  shall  thereupon  become  and  be 
the  property  of  the  state,  and  all  title  or  claim  thereto 
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by  the  original  owner,  his  legal  representatives  or  as- 
signs, shall  thereupon  be  deemed  abandoned. 

(Applies  to  appropriation  and  purchase.) 

1.     Distinction  Between  Reservation  and  Exception* 

The  distinction  between  a  reservation  and  an  exception  should 
always  be  borne  in  mind  and  applied.  In  brief,  a  reservation  is 
a  right  or  interest  in  and  to  the  thing  granted,  reserved  to  the 
grantor,  while  an  exception  is  something  not  granted  at  all.  To 
illustrate :  a  right  to  cut  trees  on  lands  granted,  or  a  right  of  way 
over  same,  is  a  reservation,  while  if  lands  are  carved  out  of  a 
description  of  a  larger  tract  and  not  conveyed,  there  is  an  ex- 
ception. 

A  recent  decision  which  cites  the  earlier  cases,  drawing  a  dis- 
tinction between  reservations  and  exceptions,  is  Walker  v.  M.  &  O. 
L.  E.  K.  Co.» 

Even  though  the  distinction  clearly  exists,  the  two  words, 
"  reservation  "  and  "  exception,"  are  frequently  used  interchange- 
ably, not  only  by  attorneys,  but  by  the  courts;  and  the  same  con- 
fusion is  found  in  legislative  acts  and  judicial  decisions,  so  that  a 
reservation  must  sometimes^  be  construed  as  an  exception,  and  vice 
versa. 

It  is  very  common  to  find  the  two  words  both  used,  and  it  then 
becomes  necessary  to  determine  which  was  intended.  In  the 
Walker  case  cited,  a  right  of  way  was  granted  to  a  railroad  com- 
pany, and  the  grantor  reserved  and  excepted  out  of  the  premises 
granted  a  lime  kiln,  and  the  land  occupied  by  s.ame,  so  long  as 
the  kiln  might  be  used  for  burning  lime  at  least  once  in  any 
year.  The  railroad  company  destroyed  the  kiln  and  constructed 
its  tracks  over  it.  Walker  brought  an  action  for  ejectment.  The 
court  held  that  he  had  expressly  "  excepted  "  the  lime  kiln  out  of 
the  lands  conveyed,  and  hence  that  no  title  to  the  same  passed 
to  the  railroad  company;  that  at  most,  title  would  pass  on  the 
breach  of  the  condition  to  use  the  kiln  at  least  once  in  each  year. 
Even  with  this  expressed  holding,  the  statement  is  found  that 

*  See  Weed's  Practical  Real  Estate  Law,  p.  451. 

3.     179  A.  D.  313;  166  N.  Y.  Supp.  354;  af.  226  N.  Y.  347. 
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there  was  a  clear  intention  to  "  reserve  "  out  from  the  grant  this 
particular  parcel  of  land. 

The  Court  of  Appeals  in  226  N.  Y.,  at  page  347,  affirmed  the 
Walker  case  and  held  that  the  aibsiolute  fee  to  the  lime  kiln  re- 
mained in  the  grantor ;  that  the  attempted  conveyance  of  the  lime 
kiln  was  void. 

A  reservation  was  held  to  be  an  exception  in  Consolidated  Ice 
Company  v.  Mayor.*  The  fact  that  a  certain  portion  of  the  lands 
described  were  excepted  for  a  certain  purpose,  but  that  they  were 
devoted  to  a  different  purpose,  was  held  not  to  make  the  exception 
void ;  the  land  was  not  included  in  the  grant,  and  no  title  passed 
regardless  of  the  use  for  which  excepted  or  to  which  afterwards 
devoted. 

2.     For  Whose  Benefit* 

A  reservation  or  exception  in  a  deed  must  be  for  the  benefit  of 
the  grantor;  if  for  the  benefit  of  a  stranger  to  the  conveyance,  it 
is  ineffectual  and  does  not  convey  to  the  stranger  any  estate  or 
interest  in  the  lands  described  as  against  a  subsequent  purchaser 
in  good  faith  who  has  paid  a  valuable  consideration  and  who  has 
recorded  his  conveyance.  A  title  cannot  be  created  in  a  stranger 
in  that  way.  However,  an  owner  of  land  may  grant  certain 
rights  in  and  to  same  to  one  person,  and  later  grant  the  fee  to 
another,  reserving  the  rights  already  granted.^ 

In  the  Sweet  case,"  the  deed  contained  an  exception  and  reserva- 
tion of  the  rights  of  lessees  who  held  under  a  lease  not  recorded. 
The  purchaser  was  held  to  have  taken  with  notice  of  the  rights 
of  the  lessees,  same  having  been  previously  created  and  not  having 
their  origin  in  the  exception  and  reservation  contained  in  the  deed. 

The  rule  that  a  reservation  or  exception  in  favor  of  a  stranger, 
in  a  conveyance,  is  void  and  inoperative,  has  been  held  not  to 
apply  where  the  reservation  or  exception  was  made  to  one  who, 
although  a  stranger  to  the  conveyance,  was  in  fact  the  real  grantee ' 

4.  53  A.  D.  260;  65  N.  Y.  Supp.  9ia;  af.  166  N.  Y.  92. 
*  See  Weed's  Practical  Real  Estate  Law,  p.  452. 

5.  Tusearora  Club  v.  Brown,  215  N.  Y.  54r3. 
Sweet  V.  Henry,  175  N.  Y.  268. 

e.     175  N.  Y.  2i68. 

7.    Nield  v.  Jupiter,  175  A.  D.  732;   162  N.  Y.  Supp.  465;   af.  226  N.  Y. 
3iS,  memo. 
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C.     Eights  of  Way  by  Necessity.* 

Although  there  may  not  be  a  specific  reservation  of  a  right  of 
way  or  a  specific  exception  of  the  fee  to  a  strip  of  land  for  right 
of  way  purposes,  there  may  be  in  effect  an  implied  reservation 
of  a  right  of  way,  viz.,  a  right  of  way  by  necessity.  This  right 
may  not  only  be  impliedly  reserved  but  may  be  impliedly  granted 
as  an  easement  appurtenant  to  lands  granted.  But  little  considera- 
tion seems  to  have  been  given  to  the  question  of  rights  of  way 
by  necessity  as  applied  to  forest  lands.  This  is,  undoubtedly,  due 
to  the  fact  that  the  lands  have  not  had  a  large  value  and  that 
property  lines  have  not  always  been  clearly  defined ;  comparatively 
few  highways  have  been  laid  out;  streams  and  lakes  have  been 
used  for  transporting  logs.  On  account  of  the  mountainous  con- 
ditions the  main  lumber  roads  have  been  located  through  the  moun- 
tain passes  with  little  regard  to  ownership. 

The  early  patents  generally  covered  large  tracts  of  land  em- 
bracing thousands  of  acres.  These  were  in  turn  subdivided  into 
lots,  some  of  which  contained  a  thousand  acres,  which  were  again 
subdivided.  Although  rights  of  way  by  necessity  resulted  on  a 
subdivision  and  conveyance  to  different  grantees  but  little  atten- 
tion was  paid  to  rights  of  ingress  and  egress. 

If  one  owning  a  lot  or  tract  of  land  bordering  a  highway,  and 
all  located  on  one  side  of  the  highway  and  surrounded  on  the 
other  three  sidra  by  lands  owned  by  another,  conveyed  a  portion 
thereof  lying  next  to  and  adjoining  the  highway,  he  would  im- 
pliedly reserve  a  right  of  way  over  and  across  the  lands  conveyed 
for  the  purpose  of  travel  from  the  highway  to  the  lands  not  con- 
veyed or,  in  other  words,  a  right  of  way  by  necessity  would  result. 
Should  the  conveyance  cover  the  interior  portion  instead  of  that 
adjoining  the  highway,  the  grantee  of  the  interior  portion  would, 
as  an  appurtenant  thereto,  acquire  a  right  of  way  by  necessity 
over  the  portion  adjoining  the  highway.     This  is  elemental.* 

Should  one  person  thereafter  acquire  title  to  both  parts  the 
right  of  way  by  necessity  would  be  extinguished.  As;  the  State 
acquires  large  tracts  through  several  conveyances  and  solidifies 

*  See  Weed's  Practical  Real  Estate  Law,  p.  415. 
8.    Smyles  v.  Hastings,  2®  N.  Y.  217. 
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its  holding,  many  rights  of  way  by  necessity  which  had  previ- 
ously existed  are  extinguished. 

If  at  the  time  of  acquisition  by  the  State  of  a  particular  parcel 
of  land  the  same  is  burdened  by  a  right  of  way  by  necessity,  for 
the  benefit  and  use  of  other  lands,  the  same  should  be  given  con- 
sideration and  the  conveyance  to  the  State  should  be  made  subject 
thereto.  If  it  is  not  made  subject  thereto,  the  right  will,  neverthe- 
less, remain  until  the  lands  to  which  the  right  is  appurtenant  shall 
be  acquired  by  the  State. 

Land  burdened  by  a  right  of  way,  whether  specifically  reserved 
or  existing  by  necessity,  would,  naturally,  be  of  less  value,  and 
if  the  right  did  exist  the  depreciation  in  value  would  depend  upon 
the  extent  of  the  right,  which  would  include  the  right  to  cut  down 
and  remove  trees  and  build  roads. 

If  a  sufficient  right  of  way  by  necessity  has  been  located,  such 
location  becomes  fixed  and  no  other  lands  may  be  used  for  right 
of  way  purposes.  This  would  follow  the  principle  that  a  general 
grant  of  an  easement,  silent  as  to  location,  becomes  certain  and 
fixed  after  location.®  It  frequently  happens  that  although  the 
right  exists,  the  particular  location  ha®  not  been  fixed  and  the 
right  has  not  been  exercised  by  actual  use.  If  so,  the  right  must 
be  exercised  so  as  to  do  as  little  damage  as  possible  to  the  servient 
estate  (the  lands  burdened  with  the  right)  and  at  the  same  time 
serve  the  dominant  estate  (the  lands  to  which  the  right  attaches). 

D.       QUESTIOWABLE  RiGHTS. 

As  to  whether  a  right  has  been  created  and,  if  so,  whether  the 
same  has  been  lost  by  non-user  or  adverse  possession,  is  a  question 
of  fact  as  well  as  law  which  cannot  be  definitely  determined  by  the 
Conservation  Commission,  Commissioners  of  the  Land  Office,  or 
Attorney  General.  In  some  instances  it  may  be  possible  to  show  by 
affidavit,  vnth  little  probability  of  contradiction,  that  rights  have 
been  lost  by  nonuser  or  by  adverse  possession.  As  the  lands  in- 
volved are  mostly  forest  lands,  some  of  which  have  been  lumbered 
and  others  in  a  virgin  state,  difficulties  arise  which  cannot  be 
overcome  by  affidavits. 

9.    Onthank  v.  L.  S.  &  'M.  S.  E.  El.  Co.,  71  N.  Y.  194. 
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It  very  frequently  develops  that  the  right  to  mine,  generally, 
or  to  mine  and  take  out  particular  minerals,  has  been  granted  or 
reserved;  that  years  have  rolled  by,  sometimes  nearly  a  hundred 
years,  and  no  mining  operations  have  been  carried  on.  In  the 
acquisition  of  lands  for  State  park  purposes,  these  mining  rights, 
unless  extinguished  beyond  question,  should  be  taken  into  con- 
sideration in  fixing  the  value  of  lands  offered  and  the  purchase 
should  'be  made  subject  to  same,  to  be  followed  by  acquisition 
from  the  owners  thereof  should  it  be  so  determined. 

Eights  of  way  have  also  been  granted  to  railroad  companies  over 
and  across  lands  offered  for  State  park  purposes.  As  some  of 
the  lands  are  not  presently  covered  with  a  growth  of  trees>  but 
have  been  cleared  and  used  for  agricultural  purposes,  a  railroad 
right  of  way  not  exercised  may  have  been  extinguished. 

In  Arnold  v.  N.  Y.  W.  &  B.  E.  Co.,"  a  strip  of  land,  through 
agricultural  land,  was  conveyed  to  a  railroad  company,  which  did 
not  build  upon  same.  The  strip  and  the  surrounding  land  was 
enclosed  and  used  generally  for  pasturage  purposes.  It  was  held 
that  after  forty  years  the  railroad  company  had  lost  title  to  the 
strip  by  adverse  possession. 

1.     Non-user* 

A  novruser  has  been  held  not  sufficient  to  destroy  a  right  re- 
served in  lands,  although  the  right  may  be  lost  by  the  adverse  and 
exclusive  use  of  same  by  another.^^ 

There  must  be  shown  an  intention  to  abandon  a  right  reserved 
in  order  to  make  the  non-use  of  same  sufficient  to  destroy  the  right. 
Although  the  right  is  not  used  for  more  than  twenty  years,  it  is 
not  lost  unless  abandoned  by  some  overt  act  or  held  by  another 
claiming  adversely  for  a  period  of  twenty  years.  An  owner  of  a 
right  reserved  may,  through  some  act  of  his,  estop  himself  from 

10.  173  A.  D.  764;  159  N.  Y.  Supp.  258. 

*iSce  also  Note,  N.  Y.  Ct.  of  Ap.  Kep.,  Bender  Annotated  Ed.,  Bk.  22, 
p.  1109;  Bk.  27,  p.  872. 

11.  Andrus  v.  National  Sugar  Refining  Company,  72  A.  D.  551;  76  N.  Y. 
Supp.  530;  93  A.  D.  377  j  87  N.  Y.  Supp.  671;  af.  183  N.  Y.  580. 
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asserting  the  right,  even  though  twenty  years'  have  not  elapsed. 
These  rules'  are  all  clearly  set  forth  in  Welsh  v.  Taylor  (134 
E".  Y.  450). 

2.     License* 

In  addition  to  conveyances  by  deed  and  rights  arising  by  opera- 
tion of  law,  other  rights  may  be  involved  by  virtue  of  a  license 
granted  pursuant  to  which  structures  may  have  been  placed  upon 
lands  offered  to  the  'State.  If  the  license  is  oral'  only,  it  creates 
no  interest  or  estate  in  the  lands  and  is  revocable  at  the  pleasure 
of  the  owner.  Such  a  license  was  held  to  confer  no  rights  which 
would  survive  its  revocation,  and  a  conveyance  by  the  owner  was 
held  to  revoke  the  lioense.^^ 

To  the  same  effect  see  Munter  v.  Kobre  (107  Misc.  261),  which 
held  that  a  parol  license  to  enter  upon  lands  and  maintain  a  struc- 
ture thereon,  even  though  intended  to  confer  a  continuing  right 
and  even  though  the  licensee  had  entered  and  expended  money, 
is  revocable.^' 

In  general,  it  becomes  necessary  to  examine  in  each  instance 
when  lands  are  offered  to  the  State,  and  to  determine,  if  possible, 
all  rights  affecting  the  lands  offered. 

E.     Highways,  f 

The  question  of  the  right  to  maintain  highways  as  a  result  of 
reservations  contained  in  the  early  State  patents  was  considered 
in  Chapter  "V  hereof.  It  was  pointed  out  that  as  to  such  high- 
ways title  passed,  the  State  reserving  an  easement  only. 

The  lands  being  acquired  for  State  park  purposes  are  some- 
times crossed  by 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.   17, 
p.  625. 
See  Weed's  Practical  Eeal  Estate  ILaw,  p.  681. 

12.  Matter  of  Trustees  of  Village  of  White  Plains,  134  A.  D.  1 ;  IDS  N.  Y. 
Supp.  596. 

13.  Taylor  v.  Millard,  118  N.  Y.  244. 

See  'Oity  of  N.  Y.  v.  N.  Y.  &  S.  B.  F.  &  S.  T.  Co.,  331  N.  Y.  18,  which 
held  to  the  contrary  by  a  divided  court. 
f  See  Weed's  Practical  Real  Estate  Law,  p.  1004. 
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1.  State  highways. 

2.  County  highways. 

3.  Town  highways. 

4.  Private  roads. 

The  ownership  of  the  fee  within  the  bounds  of  such  highways 
is  a  matter  for  consideration.  Two  questions  are  presented :  first, 
the  rights  of  the  public  and,  second,  the  rights  of  individuals  to 
use  the  righways  as  a  means  of  reaching  privately  owned  lands, 
regardless  of  the  rights  of  the  public.  The  public,  in  general,  have 
no  rights  which  need  be  respected  so  far  as  compensation  is  con- 
cerned, i.  e.,  the  public  in  general  can  show  no  monetary  loss 
should  a  highway  be  closed.  Individuals  having  private  rights 
are  in  a  different  position  and  may  be  entitled  to  compensation  if 
a  highway  is  closed.  These  dual  rights  and  the  distinction  should 
always  be  kept  in  mind.     These  rights  co-exist.^* 

In  determining  the  ownership  of  lands  within  the  bounds  of 
highways,  the  manner  of  opening  a  highway  and  the  procedure 
attending  same  should  be  examined,  although  records  are  seldom 
available  as  to  the  old  highways. 

Article  VIII  of  the  Highway  Law,  Sections  190  to  240,  in- 
clusive, sets  forth  the  procedure  for  laying  out,  altering  and  dis^ 
continuing  highways  or  private  roads.  Some  of  the  existing  high- 
ways have  been  laid  out  under  the  provisions  of  this  or  earlier 
acts-,  and  the  papers  relating  to  such  proceedings  may  be  found 
on  file  in  the  offices  of  the  respective  town  clerks.  (Section  239, 
Highway  Law.) 

Where  lands  have  been  conveyed  for  a  "  public  road  "  the  Court 
of  Appeals  has  held  ^^  that  a  fee  did  not  pass  ■ —  only  an  easement 
for  highway  purposes.  This  case  is  authority  for  the  rule  that 
a  municipality  cannot  take  more  land  or  a  greater  estate  than 
required  in  order  to  serve  the  purpose  for  which  the  acquisition  is 
being  made. 

In  addition  to  existing  highways  the  remnants  of  old  highways 
may  sometimes  be  found,  and  the  inquiry  presents  itself  as  to 
whether  they  have  been  abandoned. 

14.  aty  of  Buffalo  v.  D.,  L.  &  W.  R.  K.  Co.,  IffO'  N.  Y.  84. 

15.  Bradley  v.  Crane,  aoi  N.  Y.  14. 
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Section  234  of  the  Highway  Law  provides  that  "  every  highway 
that  shall  not  have  been  traveled  or  used  as  a  highway  for  six 
years,  shall  cease  to  be  a  highway,  and  every  public  right  of  way 
that  shall  not  have  been  used  for  said  period  shall  be  deemed 
abandoned  as  a  right  of  way." 

In  City  of  New  Rochelle  v.  N.  R.  C.  &  L.  Co.  (224  N.  T.  696) 
it  was  held  that  a  highway  which  has  been  closed  to  travel  for  its 
entire  width  for  more  than  six  years  ceases  to  be  such. 

To  the  same  effect  see  Barnes  v.  M.  R.  R.  T.  Co.  (218  N.  Y.  91). 
Obstructions  which  occupy  only  a  portion  of  a  highway,  thereby 
narrowing,  but  not  closing  the  line  of  travel,  do  not  extinguish 
the  highway.  It  is  not  necessary  that  the  entire  highway  be 
abandoned;  only  a  portion  thereof  may  cease  to  exist  as  such. 

The  Barnes  case  draws  a  distinction  between  a  highway,  the 
fee  to  which  is  vested  in  the  public,  and  one  where  the  public  has 
only  a  right  of  travel. 

The  rights  of  the  public  and  the  individual  in  highways  and 
roads  is  material  on  the  acquisition  of  lands  for  State  park  pur- 
poses not  only  with  reference  to  title  and  values  but  also  future 
maintenance. 

Article  VII,  Section  T,  of  the  State  Constitution,  provides  that 
the  lands  of  the  State  now  owned  or  hereafter  acquired,  constituting 
the  Forest  Preserve,  shall  be  forever  kept  as  wild  forest  lands. 
Is  this  a  prohibition  against  the  future  maintenance  of  highways 
in  and  through  the  Forest  Preserve  lands  ? 

An  opinion  by  the  Attorney  General,  dated  July  29,  1918,^° 
although  not  directly  in  answer  to  the  inquiry  under  consideration, 
referred  to  this  constitutional  provision.  The  conclusion  was 
reached  that  the  fee  of  highways  should  not  be  conveyed  to  the 
State,  but  only  the  right  of  the  public  to  use  and  cross  same  in 
common  with  the  owner,  and  to  improve  and  maintain  same  as  a 
public  highway,  should  be  conveyed  to  the  State  in  order  to  permit 
the  maintenance  of  highways  and  the  cutting  of  trees  within  the 
bounds  thereof. 

16.    See  "Appendix  I." 
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A  later  opinion  was  rendered  by  Attorney  General  Charles  D. 
Newton,  dated  March  11,  1920." 

This  opinion  is  to  the  effect  that  the  constitutional  prohibition 
referred  to  does  not  prevent  the  maintenance  of  highways  in  and 
through  the  Forest  Preserve,  or  the  cutting  of  trees  vnthin  the 
bounds  of  such  highways. 

Reference  has  been  made  to  the  dual  rights  of  the  public  and 
individuals.  The  public  referred  to  is  the  general  travelling  public 
regardless  of  residence.  Anyone,  whether  a  public  official  or  not, 
may  travel  a  public  highway  as  one  of  the  general  public  and  may 
assume  it  to  be  safe  for  travel.  Such  highways  are  maintained 
generally  as  provided  by  the  Highway  Law. 

The  acquisition  by  the  State  of  large  territories  in  the  Forest 
Preserve  counties  and  the  resultant  duty  of  the  Conservation  Com- 
mission to  care  for  and  control  these  tracts  of  land,  and  in  par- 
ticular to  maintain  a  system  of  forest  fire  protection,  including 
fire  observation  stations,  requires  the  maintenance  of  highways 
or  roads  for  the  use  of  the  Conservation  Cbmmission  and  its:  agents. 
By  reason  of  these  facts  a  third  interest  or  right  in  highways  may 
result  unless  the  public  nature  of  a  highway  may  be  converted  so 
as  to  preclude  the  public  and  change  a  public  highway  into  a  road 
passable  only  for  the  use  of  the  Conservation  Commission. 

A  public  highway  existing  over  lands  offered  may  retain  its 
character  as  such  and  be  used  by  the  Conservation  Commission 
and  its  agents  in  common  with  the  travelling  public  or  it  may  be 
closed  to  the  public  and  used  only  by  the  Conservation  Commission. 

The  State  may  own  or  acquire  title  to  a  highway  although  the 
same  is  being  used  by  the  public,  or  the  State  may  own  or  acquire 
title  to  a  highway  the  use  of  which. may  be  limited  to  the  Conserva- 
tion Commission.  This  latter  ownership  would  be  proprietary, 
,  and  the  use  by  the  Conservation  Commission  that  of  an  agent 
of  the  State  Government. 

17.    See  "  Appendix  VII." 
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F.     Mines  and  Minerals.* 

Early  letters  patent  contained  an  exception  and  reservation  of 
all  gold  and  silver  mines.  Section  5  of  the  Public  Lands  Law 
requires  that  all  letters  patent  issued  at  the  present  time  shall 
contain  the  same  exception  and  reservation. 

Articles  VII  and  VIII  of  the  Public  Lands  Law  cover  the  sub- 
jects* of  mines  and  mineral  springs.  Section  80  of  the  Public 
Lands  Law  enumerates  the  mines  and  minerals  which  are  the 
property  of  the  People  of  this  State. 

Although  gold  and  silver  is  not  generally  found  in  the  Adiron- 
dack or  Catskill  Mountains,  other  minerals  exist  and  mines  have 
been  operated  from  time  to  time.  It  is  not  uncommon  to  find  an 
exception  and  reservation  of  mines  and  mineral  rights  in  deeds 
conveying  lands  in  the  forest  parks,  and  these  mining  and  mineral 
rights  are,  in  some  cases,  outstanding  and  have  been  for  a  long 
period  of  time.     Sometimes  they  are  held  in  fractional  quantities'. 

Section  84  of  the  Public  Lands  Law  provides'  for  working 
mines  upon  State  lands  within  the  Forest  Preserve  under  permis- 
sion to  be  given  by  the  Conservation  Commission,  but  nothing  shall 
authorize  the  cutting  or  destruction  of  timber  excepting  as  therein 
specified. 

An  outstanding  right  to  mine,  carrying  with  it  the  right  to  cut 
and  destroy  trees,  may  be  highly  detrimental  and  depreciate  the 
value  of  lands  offered.  For  that  reason  they  cannot  be  safely 
ignored  even  though  the  right  has  not  been  exercised  for  a  long 
period  of  time. 

G.     Pole  Lines,  f 

Lines  of  towers,  poles  and  wires  for  the  transmission  of  elec- 
tricity, or  for  telegraphing  or  telephoning,  are  sometimes  located 
upon  lands  without  or  within  highways.  There  are  instances  of 
grants  mot  followed  by  construction,  the  right  to  construct,  never- 
theless, existing. 

*See  Weed's  Practical  Keal  Estate  IJaw,  p.  74S. 
B.  C.  &  G.  Anno.  Con.  iLaws,  2d  Ed.,  Vol.  6,  p.  6780. 
fSee  Weed's  Practical  Real  Estate  Law,  p.  1111. 

11 
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But  little  question  can  arise  as  to  the  effect  of  these  rights, 
unless  the  line  is  located  in  a  highway.  A  case  in  point  is  that 
of  the  New  York  Telephone  Company  v.  State.^*  The  rights  of 
the  telephone  company  were  involved,  covering  a  line  of  poles 
and  wires  extending  for  a  considerable  distance  upon  a  public 
highway.  'Some  of  the  owners  of  the  underlying  fee  had  granted 
to  the  telephone  company  the  rights  to  maintain  poles  and  wires ; 
others  had  not.  The  court  held  that  the  telephone  company  had 
rights  entitling  it  to  the  maintenance  of  its  line  only  in  so  far  as 
it  had  secured  grants. 

The  materiality  of  these  rights  results  from  the  policy  of  the 
State  to  acquire  a  fee  title  for  State  park  purposes  and  to  the 
constitutional  provision  referred  to,  that  the  Forest  Preserve  shall 
be  kept  as  wild  forest  lands. 

The  agreements  under  which  lands  are  offered  specify,  among 
other  things,  that  the  one  offering  will  convey  by  warranty  deed 
free  and  clear  from  all  incumbrances.  Eossume  v.  Requa  (218 
N.  Y.  339),  is  authority  that  the  existence  of  telegraph  and  tele- 
phone wires  and  poles  constitute  an  incumbrance  of  which  the 
buyer  may  complain,  although  a  public  highway  is  not. 

In  general  one  offering  lands  should  deliver  a  fee  title  absolute 
without  reservations.  If  he  cannot  do  so  all  outstanding  interests 
or  rights  require  special  consideration. 

H.     Summary. 
To  summarize : 

1.  Lands  offered  or  to  be  appropriated  should  be  definitely 
described  so  as  to  be  capable  of  identification  and  location 
beyond  question. 

2.  If  not  owned  in  fee  simple  absolute,  lands  should  be 
described  and  offered  subject  to  any  rights  previously  granted 
or  rights  previously  created  through  lapse  of  time  by  opera- 
tion of  law  or  necessity. 

3.  No  new  rights  or  reservations  can  be  created  or  carved 
out  of  lands  offered  excepting,  generally,  trees  may  be  reserved 
with  certain  limitations. 

18.     169  A.  D.  310;  1&4  N.  Y.  Supp.  1069';  af.  818  N.  Y.  738. 
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4.  As  to  whether  there  are  outstanding  rights  may  some- 
times be  incapable  of  determination. 

5.  Particular  consideration  should  be  given  to  existing 
highways  or  roads  as  well  as  those  contemplated,  not  only 
to  determine  present  rights  but  in  order  to  insure  future 
maintenance  when  required. 

The  procedure  above  outlined  (Third,  A  to  H,  inclusive)  is 
all  for  the  consideration  of  the  Conservation  Commission,  which, 
under  the  acts  and  rulesi  and  regulations  referred  to,  enters  into 
the  agreement  to  purchase  and  recommends  to  the  Commissioners 
of  the  Land  Office  a  purchase  or  an  appropriation. 

In  case  of  a  purchase  an  agreement  may  be  made  with  each 
person  having  a  separate  and  distinct  interest  in  the  premises  or 
one  of  such  persons  may  make  such  an  agreement  on  behalf  of  all 
and  acquire  all  outstanding  interests;  The  agreement  may  also 
cover  only  one  interest,  leaving  other  interests  outstanding.  This 
agreement  is  referred  to  in  the  rules  as  an  "  oiler  in  writing." 

In  case  of  an  appropriation,  the  physical  property  and  all  right, 
title  and  interest  in  and  to  same  may  be  acquired  by  appropriating 
from  all  parties  in  interest;  or  the  interest  of  one  only  may  be 
appropriated,  to  illustrate :  the  title  of  the  fee  owner  may  be  appro- 
priated leaving  outstanding  any  previously  granted  rights,  such 
as  mining  rights,  water  power  rights,  rights  of  way,  etc. 

After  the  Conservation  Commission  has  made  a  physical  ex- 
amination of  lands,  agreed  with  an  owner  as  to  the  value  thereof 
and  recommended  to  the  Commissioners'  of  the  Land  Office  the 
purchase  at  an  agreed  price,  or  on  failure  to  make  an  agreement, 
has  recommended  an  appropriation,  and  after  the  Commissioners 
of  the  Land  Office  have  approved  of  the  recommendation  to  pur- 
chase or  appropriate,  the  Conservation  Commission  has  performed 
its  full  duty  under  the  acts,  rules  and  regulations  recited,  excepting 
in  case  where  title  is  not  approved  by  the  Attorney  General,  which 
is  later  considered. 

Fourth.     Procedure.     (Commissioners  of  the  Land  Office.) 

Both  Chapters  569  of  the  Laws  of  1916  and  146  of  the  Laws 
of  1917  provide  that  although  lands  are  to  be  acquired  for  State 
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park  purposes  either  by  purchase  or  appropriation  "  under  the 
direction  of  the  Conservation  Cbmrnission "  they  are  to  be  so 
acquired  "  by  and  with  the  advice  and  consent  of  the  Oommis- 
sioners  of  the  Land  Office." 

The  use  of  the  v?ords  "  advice  "  and  "  consent "  shows  that  the 
Legislature  distin^ished  as  to  what  the  CommissioneTS  may  ao. 
This  may  be  construed  as  vesting  in  the  Commissioners  of  the 
Land  Office  power  to  outline  policies  in  conjunction  with  the 
Conservation  Commission,  such  as  determining  what  portion  of 
the  parks  should  he  first  acquired  with  a  view  to  consolidating 
the  State's  holdings.  Various  questions  of  policy  might  arise  as 
to  which  the  Commissioners  of  the  Land  Office  have  been  given  a 
voice.  To  illustrate :  it  might  be  policy  to  first  acquire  lands  at 
the  head-waters  of  streams. 

The  Commissioners  of  the  Land  Office  may  or  may  not  approve 
the  purchase  of  lands  recommended  by  the  Conservation  Commis- 
sion at  the  price  agreed  upon. 

It  frequently  happens  that  descriptions  so  far  as  known  are 
not  sufficiently  definite  and  that  a  survey  is  necessary  before  a 
formal  agreement  can  be  made  and  acted  upon,  or  before  a  recom- 
mendation to  appropriate  can  be  formally  approved.  The  Con- 
servation Commission  may  not  feel  justified  in  incurring  the  ex- 
pense of  a  survey  without  knowing  whether  the  Commissioners 
of  the  Land  Office  would  approve  the  proposed  purchase  or  appro- 
priation if  recommended  by  the  Commission.  In  such  cases  Uie 
Conservation  Commission  may  present  the  matter  to  the  Commisr 
sioners  of  the  Land  Office  for  advice  and  if  the  general  proposition 
to  acquire  lands  in  question  is  approved  by  the  Commissioners, 
the  Commissioners  may  advise  a  survey  and  the  incurring  of  the 
expense  of  same. 

The  Commissioners  of  the  Land  Office  may  grant  or  withhold 
their  formal  consent  to  purchase  or  appropriate  a  particular  tract 
or  parcel  of  land.  It  is  not  required  that  they  assign  any  reason 
for  so  doing.  A  failure  to  approve  may  be  based  on  value,  loca- 
tion or  some  other  ground  not  stated. 

Although  the  Commissioners  of  the  Land  Office  may  not  approve 
a  purchase  as  recommended,  they  may  advise  a  purchase  at  a  less 
amount  or  they  may  advise  an  appropriation. 
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In  case  of  advise  at  a  less  amount,  the  matter  again  comes 
before  the  Conservation  Commission  to  negotiate  anew  with  the 
property  owner. 

In  case  of  advise  to  appropriate,  it  is  then  for  the  Conservation 
Commission  to  determine  whether  it  wishes  to  recommend  an 
appropriation. 

A  consent  by  the  Commissioners  of  the  Land  Office  to  an  appro- 
priation cannot  be  effective  unless  the  description  before  it  and 
on  which  the  consent  is  based,  is  specific  and  accurate.  The  con- 
sent may  be  to  appropriate : 

1.  The  land  described,  or 

2.  Only  an  interest  in  the  land,  or 

3.  Subject  to  some  interest  in  the  land. 

Formal  consent  to  appropriate  must  be  given  by  the  Commis- 
iSioners  of  the  Land  Office.  This  must  be  in  writing  and  filed  in 
the  office  of  the  county  clerk  of  the  county  where  the  land  described 
is  located.^" 

Fifth.     Procedure.    (Attorney  General.) 

The  Attorney  General'  is  one  of  the  Commissioners  of  the  Land 
Office,  and  as  such  has  a  vote  and  may  give  or  withhold  his  advice 
or  consent  on  any  proposal  or  recommendation  made  by  the  Con- 
servation Commission. 

The  Attorney  General  is  also  the  law  officer  of  the  State.  His 
opinions,  though  administrative,  bind  the  several  State  depart- 
ments and  are  entitled  to  weight.  It  was  so  held  in  Grace  v. 
Town  of  North  Hempstead.^" 

When  an  agreement  and  recommendation  are  presented  to  the 
Commissioners  of  the  Land  Office  by  the  Conservation  Commis- 
sion, the  Attorney  General,  as  the  law  officer  of  the  State,  is 
concerned  as  to  the  form  thereof.     The  rules  require  his  approval. 

A  specific  duty  is  imposed  upon  the  Attorney  General  by  Chap- 

19.  Chapter  146,  Laws  of   1917,  §  S. 

20.  166  A.  D.  844;  152  N.  Y.  Supp.  122;  af.  220  N.  Y.  628,  citing  People 
V.  Hylan,  212  N.  Y.  236. 
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ter  569  of  the  Laws  of  1916.  This  act  requires  him  to  approve 
title,  as  well  as  a  conveyance  of  lands  purchased. 

Chapter  146  of  the  Laws  of  191Y,  as  amended  by  Chapter  10 
of  the  Laws  of  1918,  provides  that  the  Attorney  General  shall 
approve  title  to,  and  the  form  of  the  conveyance  of,  lands  pur- 
chased; also  that  no  judgment  of  the  Court  of  Claims  shall  be 
paid  without  the  certificate  of  the  Attorney  General  approving 
the  title  to  the  lands  for  the  appropriation  of  which  such  judg- 
ment was  rendered. 

This  duty  is  one  requiring  the  Attorney  General  to  certify  that 
the  title  to  lands  offered  is  marketable  and  that  the  acceptance 
of  the  conveyance  thereof  by  the  State  would  place  the  State  in 
a  position  where  it  could  maintain  an  action  in  ejectment  or 
trespass  against  anyone  entering  upon  the  lands  or  where  the 
State  could  successfully  defend  any  attack  made  against  the  State's 
claim  of  title. 

The  lands  involved  are  generally  what  are  known  as  "  wild, 
vacant  and  forest  lands."  'Sometimes  there  is  or  has  been  a  pos- 
session in  varying  degrees. 

In  making  a  search  and  examination  of  title,  unusual  care  is 
required  by  the  courts.  As  was  said  in  Goldstein  v.  Rosenberg 
(191  A.  D.  492) :  "  The  plaintiff  must,  therefore,  be  deemed  to 
have  known  the  facts  disclosed  by  the  record  *  *  *  and 
every  other  fact  which  an  inquiry  suggested  by  the  record  would 
have  led  up  to."  If  the  record  suggests  an  inquiry,  the  examiner 
should  follow  it  up  and  ascertain  whether  it  leads  to  a  defect. ''^ 

A.     Eecoed  Title  UiirDEE  Patent. 

Where  the  land  has  not  been  occupied,  improved  or  enclosed 
and  reliance  is  placed  solely  upon  a  paper  title,  the  record  must 
disclose  a  chain  of  title  from  the  original  patentee.  It  was  so 
held  in  Miller  v.  L.  I.  R.  R.  Co.  (71  IST.  Y.  380).  The  court 
stated  that  possession  unaccompanied  by  paper  title  must  be  actual 
and  that  when  lands  are  unoccupied,  unimproved  and  unenclosed 
it  is  quite  difficult  to  show  possession ;  that  occasional  entries  upon 

21.    See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  (Bender  Annotated  Ed.,  Bk.  10, 
p.  121. 
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the  land  do  not  constitute  the  requisite  possession.  A  deed  from 
one  not  in  possession,  or  from  a  stranger  to  the  title,  establishes 
no  title. 

To  the  same  effect  see  Greenleaf  v.  B.  E.  &  0.  I.  R.  Co.  (141 
N.  Y.  395).  If  title  is  not  traced  to  the  original  patentee  and 
if  a  chain  of  title  from  the  original  patent  to  the  person  claiming 
is  not  shown,  no  title  exists  and  no  right  to  land  exists  unless  it 
is  actually  possessed. 

The  necessity  of  starting  a  search  of  title  from  the  time  of  the 
grant  to  the  original  patentee  in  case  land  is  uncultivated  and 
there  is  no  actual  possession  was  also  alluded  to  in  Judd  v.  Chil- 
son.^^ 

A  chain  of  title  is  like  a  tree.  The  patent  may  be  likened  to 
the  istump  or  source  froan  which  the  trunk  and  branches  grow. 
If  an  entire  parcel  is  individually  owned  and  conveyed  from  one 
to  another,  it  will  be  all  trunk;  if  subdivided  into  parts  and 
separately  owned  and  conveyed  or  if  interests  in  common  intervene, 
branches  result.  These  may  again  merge  in  a  common  owner 
representing  the  topmost  tip  of  the  tree.  If  the  same  owner  gives 
two  conveyances  of  the  same  lands,  twin  trunks  or  branches  will 
be  produced.  A  search  may  be  made  by  starting  at  the  trunk  if  it 
is  known  and  following  each  branch  to  its  end  and  thus  cover 
the  entire  tree,  or  a  start  may  be  made  at  the  "  tip  of  the  tree  " 
or  end  of  a  branch  and  by  working  back  to  the  trunk.  The 
latter  method  is  necessary  if  the  trunk  is  not  known  and  it  is  all 
that  is  required  in  some  cases  where  only  one  branch  is  involved. 
There  must  be  no  broken  branch  in  the  cham 

Unfortunately  it  has  not  always  been  the  practice  to  start 
searches  with  the  original  letters  patent  and  continue  to  date. 
'Some  searchers  start  about  1850  or  later,  while  most  of  the  early 
patents  were  granted  about  1800.  This  is  especially  true  where 
lands  have  been  continuously  occupied  —  adverse  possession  being 
relied  upon  in  many  instances  in  case  of  a  defect  in  record.  Many 
persons  have  purchased  lands  and  even  forest  lands  vdthout  a 
search.  It  is  a  surprise  to  some  that  a  search  covering  a  hundred 
and  twenty-five  years  is  necessary  or  can  serve  any  useful  purpose, 


177  A.  D.  121;  163  N.  Y.  Supp.  695. 
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and  individuals  are  inclined  to  rebel  when  called  upon  to  cure 
defects  in  records  long  anterior  to  the  time  they  purchased.  But 
the  fault  is  that  of  the  individual  in  not  calling  upon  his  grantor 
to  perfect  the  record  —  it  cannot  be  passed  on  to  the  State.  The 
Attorney  General  is  charged  with  a  duty  which  the  individual 
purchaser  is  not. 

1.    Early  Records, 

Investigations  have  disclosed  many  unrecorded  instruments 
stored  away  in  family  trunks  and  chests.  Some  are  being  pre- 
served as  heirlooms  by  those  claiming  no  present  interest  in  lands 
affected,  to  the  great  inconvenience  and  detriment  of  those  pres- 
ently claiming  such  lands. 

These  early  patents  covered  large  tracts  granted  when  county 
lines  were  located  differently  than  at  present.  Old  counties  have 
since  been  subdivided,  consolidated  and  again  subdivided  or  par- 
titioned. To  illustrate:  records  may  be  found  in  Albany  county 
clerk's  office  and  in  other  offices  in  Albany  affecting  title  to  lands 
in  various  counties  other  than  Albany. 

Early  patents  were  often  granted  to  persons  living  in  New  York 
City.  Later  the  lands  were  partitioned  or  devised.  Records,  if 
recorded  at  all,  may  only  be  found  in  New  York  County.  Tran- 
scribed records  have  not  always  been  placed  in  newly  created 
counties  affecting  lands  in  such  counties.  The  Attorney  General 
attempts  to  discover  and  locate  these  records  as  far  as  possible 
even  at  the  expense  of  considerable  time  and  money.  Persons 
agreeing  to  convey  lands  to  the  State  owe  a  duty  to  assist  and  to 
perfect  the  record  title  of  forest  lands  to  the  end  that  title  may 
be  approved. 

It  frequently  happens  that  all  possible  research  will  still  leave 
missing  links. 

The  underlying  theory  necessitating  a  continuous  chain  is  that 
the  State  gave  to  one  a  patent  —  a  piece  of  paper  as  the  evidence 
of  title.  A  stranger  now  offers  a  new  piece  of  paper  —  a  deed. 
He  must  show  how  he  succeeded  to  the  rights  of  the  one  to  whom 
the  State  first  granted  a  patent.  His  claim  of  title  stands  or  falls 
on  his  ability  or  disability  to  connect  link  by  link  the  patent  and 
his  claim. 
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If  the  State  granted  to  Eobert  Brown,  who  did  not  convey  or 
devise,  and  later  Henry  Brown  conveyed  the  same  lands,  it  might 
be  shown  that  Henry  was  the  only  heir  at  law  of  Eobert.  This 
may  be  difficult  or  impossible  after  one  hundred  years.  In  such 
cases  local  histories,  family  bibles  and  other  records  may  be  re- 
sorted to.  Eeeitals  in  ancient  documents  may  cure  defects  and 
serve  as  connecting  links. 

B.     Eecitals  in  Insteuments.* 

Pedigree  is  the  history  of  family  descent  transmitted  from  one 
generation  to  another  by  both  oral  and  written  declarations.  Un- 
less proved  by  hearsay  evidence,  it  cannot  in  many  cases  be  proved 
at  all.  For  this  reason,  declarations  of  deceased  members  of  a 
family  may  prove  family  relationship  —  marriages,  births  and 
deaths.  The  admissibility  of  such  declarations  in  evidence,  as  well 
as  the  admissibility  of  recitals  in  deeds  as  declarations  upon  the 
question  of  pedigree,  were  considered  at  length  in  Young  v.  Shulen- 
berg  (165  N.  Y.  385).  Title  to  "virgin  forest"  lands  was  in- 
volved. The  lands  had  never  been  enclosed,  cultivated  or  used 
so  as  to  constitute  an  adverse  possession.  Letters  patent  were 
issued  in  1794  and  it  became  necessary  to  connect  plaintiff's  claim 
of  title  with  that  of  the  patentee.  A  deed  executed  in  1817  recited 
a  death  intestate,  leaving  the  grantors  as  widow  and  heirs  at  law. 
Whether  the  grantors  were  the  widow  and  heirs  at  law  was  a 
question  of  pedigree  so  remote  in  point  of  time  that  it  was  difficult, 
if  not  impossible,  to  prove.  The  recital  was  held  to  be  proof  of 
the  fact  recited.  "  Various  presumptions  are  indulged  in  by 
courts  founded  upon  the  course  of  nature  and  general  observa- 
tion." '^ 

An  opinion  which  reviewed  the  English  cases,  as  well  as  de- 
cisions of  other  States,  and  in  which  the  principles  were  discussed 
quite  at  length,  may  be  found  in  Aalholm  v.  People.^*    Declarations 

*iSee  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  5,  p.  68; 
Bk.  10,  p.  131. 

See  Weed's  Practical  Real  Estate  Law,  p.  909. 
Chamberlayne  on  the  'Modern  Law  of  Evidence. 

23.  See  also  McKinnon  v.  Bliss,  21  N.  Y.  306. 

24.  211  N.  Y.  406. 
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in  regard  to  pedigree  are  admissible  in  evidence  if  the  declarant 
is  deceased,  if  there  is  not  a  motive  to  distort  the  truth  and  if 
the  declarant  was   related  to  the  family  concerning  which  he 


The  principle  involved  in  Young  v.  Shulenberg  and  Aalholm 
V.  The  People,  above  referred  to,  was  the  same  as  that  involved 
in  Ful'kerson  v.  Holmes  (117  TJ.  S.  389),  which  has  since  been 
cited  with  approval  and  which  is  a  leading  case. 

The  practical  application,  effect  and  materiality  of  recitals  and 
the  benefits  to  be  derived  therefrom  arise  in  supporting  a  claim  of 
title  even  as  against  a  naked  trespasser.  Although  Shulenberg 
made  no  claim  of  title  and  was  a  mere  squatter,  having  entered 
upon  lands  not  claimed  to  be  owned  by  him,  cut  down  trees  and 
carried  same  away,  his  right  so  to  do  could  not  be  challenged  by 
Young,  who  was  not  and  had  not  been  in  actual  possession,  unless 
Young  could  show  a  chain  of  title  from  the  original  patentee. 
It  is  for  this  reason  that  the  State,  acquiring  forest  land  by  pur- 
chase, must  thereafter  be  able  to  show  a  continuous  chain  of  title 
or  be  able  to  show  same  by  recitals.  It  has  been  repeatedly  held 
that  in  actions  of  ejectment  plaintiff  must  succeed  on  the  strength 
of  his  own  title,  not  on  the  weakness  of  the  defendant's;  that  if 
neither  establishes  a  legal  title,  the  one  showing  prior  possession 
will  have  the  better  right.^^ 

If  the  State  were  to  take  actual  possession  of  lands  purchased, 
it  might  rest  on  a  record  title  more  or  less  faulty,  as  against  a 
mere  trespasser.     It  was  so  held  in  the  Inman  case. 

Desoris  Pond  Co.  v.  Campbell ""  held  that  "  recitals  in  ancient 
conveyances,  taken  in  connection  with  the  possession  and  claim 
of  ownership  of  the  premises  in  harmony  with  them,  must  be 
deemed  to  create  a  conclusive  presumption  of  the  truth  of  the 
recitals." 

It  is  to  be  noted  that  in  the  last  case  cited,  the  lands  were 
actually  possessed. 

The  principles  under  consideration,  i.  e.,  the  effect  of  recitals 

25.  People  v.  Inman,  197  N.  Y.  200. 

26.  2'5  A.  D.  179;  50  N.  Y.  Supp.  '819;  af.  164  N.  Y.  596. 
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in  recorded  instrtunents,  is  here  discussed  primarily  as  a  strict 
record  proposition  regardless  of  possession. 


Section  841-c,  entitled  "  Recitals  as  to  heirship  in  deeds,"  was 
added  to  the  Code  of  Civil  Procedure  by  Chapter  395,  Laws  of 
1913.  (Sec.  379,  Civil  Practice  Act.)  It  provided  that,  thereafter 
in  any  proceeding,  suit  or  action  pending  or  thereafter  brought, 
in  any  of  the  courts  of  this  iState,  any  deed,  mortgage,  lease,  re- 
lease, power  of  attorney,  or  other  instrument  more  than  thirty 
years  old  which  contains  recitals  that  the  grantors,  grantees  or 
either,  or  both,  are  the  heirs  at  law  of  a  prior  owner  of  the  title 
or  interest  described  in  said  instrument,  shall  be  presumptive  evi- 
dence of  said  heirship  a®  therein  recited,  if  such  instrument  be 
duly  acknowledged  or  witnessed  and  proved  in  any  manner  re- 
quired or  permitted  at  the  date  of  the  execution  thereof,  and  be 
duly  recorded  in  any  county  where  any  part  of  the  lands  described 
therein  shall  be  located,  or  duly  recorded  in  the  office  of  the 
Secretary  of  State  of  the  State  of  New  York. 

The  enactment  of  this  section  makes  it  no  longer  necessary  to 
show  that  the  declarant  was  a  member  of  the  family  or  that  he 
could  not  be  produced  or  could  not  testify  on  account  of  death. 

Recitals  in  recorded  instruments,  and  in  particular  deeds,  may 
have  a  two-fold  effect  — they  may  serve  as  a  connecting  link  in 
favor  of  a  claimant  or  they  may  serve  as  a  notice  to  a  purchaser 
of  an  outstanding  claim.  Assume  that  one  conveys  by '  a  deed 
containing  a  recital  that  the  conveyance  is  made  subject  to  an 
outstanding  contract  of  sale.  A  purchaser  is  then  charged  with 
notice  and  knowledge  as  to  which  he  cannot  close  his  eyes. 

In  Acer  v.  Westcott  (46  N.  Y.  384,  at  page  392),  it  was  stated: 
"  If  any  defect  had  been  alluded  to  in  the  recital,  or  if  such  defect 
would  have  appeared  in  any  deed  or  will  in  his  chain  of  title, 
then  the  purchaser  is  charged  with  constructive  notice  thereof, 
especially  if  such  deed  or  will  be  recorded."  This  case  also  at- 
tempts to  define  the  line  which  may  be  drawn  between  two  classes 
of  instruments  —  one  class  embracing  instruments  necessary  to  or 
connected  with  the  title,  and  another  class  embracing  instruments 
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not  so  necessary   or  connected  with  the   title,   but   which  may 
possibly  affect  it. 

As  to  when  an  instrument  or  a  recital  in  an  instrument  consti- 
tutes constructive  notice  was  likewise  considered  in  Page  v.  War- 
ing (76  K  Y.  463). 

A  claim  of  title  was  made  by  one  who  attempted  to  connect 
with  the  patent  although  there  was  no  recorded  conveyance  from 
the  patentee  forming  a  link  in  the  chain  of  title  claimed  by  him. 
There  was  a  recital  of  a  conveyance  from  the  patentee,  in  a 
mortgage  given  to  the  patentee.  This  recital  was  held  to  be  con- 
clusive against  the  patentee  or  his  heirs  and  one  which  claimant 
could  take  advantage  of.  But  it  was  held  to  be  of  no  avail  as 
against  and  no  notice  to  another  claiming  under  a  subsequent  deed 
from  the  patentee.  ^^ 

Todd  V.  Eighmie  cites  Losey  v.  Simpson  (11  N.  J.  Eq.  246), 
which  states  the  f ollovnng  rules  very  clearly : 

"  The  whole  object  of  the  registry  acts  is  to  protect  subse- 
quent purchasers  and  encumbrancers  against  previous  convey- 
ances which  are  not  recorded,  and  to  deprive  the  holder  of 
the  previous  unregistered  conveyance,  ete.,  of  the  right  which 
his  priority  in  execution  would  have  given  him  at  the  common 
law.  *  *  *  When  one  link  in  the  chain  of  title  is  want- 
ing, there  is  no  clue  to  guide  the  purchaser  in  his  search  to 
the  next  succeeding  link  by  which  the  chain  is'  continued. 
The  title  upon  the  record  is  the  purchaser's  protection,  and 
when  he  has  traced  the  title  down  to  an  individual,  out  of 
whom  the  record  does  not  carry  it,  the  registry  actS'  make 
that  title  the  purchaser's  protection.  The  registry  of  a  deed 
is  notice  only  to  those  who  claim  through  or  under  the  grantor 
by  whom  the  deed  was  executed.  *  *  *  J^for  will  a  pur- 
chaser be  bound  to  take  notice  of  the  record  of  a  deed  executed 
by  a  prior  grantee  whose  own  deed  has  not  been  recorded. 
*  *  *  And  where  the  deed  of  a  vendor  is  not  recorded, 
the  record  of  a  mortgage  given  by  the  vendee  for  the  pur- 
er. Todd  V.  Eighmie,  4  A.  D.  9;  38  N.  Y.  iSupp.  304;  10  A.  B.  142;  41 
N.  Y.  iSupp.  1013;  cited  in  144  A.  D.  333,  5;  128  N.  Y.  Supp.  1055. 
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chase  money  will  not  be  notice  to  a  subsequent  purchaser. 
*  *  *  For  in  any  such  case  the  purchaser  is  without  a 
clue  to  guide  him  in  searching  the  record.     *     *     *  " 

These  rules  are  stated  on  the  assumption  that  all  searchers 
should  commence  with  the  original  letters  patent  and  continue  from 
the  patentee  through  the  successive  conveyances;  that  by  so  doing 
a  mortgage  (with  or  without  a  recital)  from  one  not  having  the 
record  title  could  not  be  found  and  would  not  be  found  in  making 
a  search  in  the  manner  required  by  law.  However,  after  a  century 
and  a  quarter,  during  which  time  lands  originally  patented  have 
been  subdivided  again  and  again,  in  making  a  search  against  a 
small  parcel  thereof,  and  some  times  against  a  larger  parcel,  the 
practice  has  been  to  follow  the  chain  of  title  from  the  present 
claimant  backward.  Had  such  a  course  been  adopted  in  searching 
in  the  Todd  case,  the  mortgage  containing  the  recital  would  have 
been  found. 

Whether  it  would  have  been  or  should  have  been  found,  or  not, 
if  it  is  found  by  the  present  claimant,  will  it  inure  to  his  benefit 
as  against  tbe  world  ? 

Under  the  authority  of  the  Todd  case  it  will  not  prevail  against 
one  who  holds  under  a  chain  of  title  which  connects  with  the 
patent,  even  though  the  deed  from  the  patentee  is  subsequent  to 
that  recited  in  the  mortgage.  This  is  on  the  theory  that  the  first 
deed  (not  recorded  but  recited)  and  the  mortgage  containing  the 
recital  are  not  notice  to  the  grantee,  although  he  may  be  a  second 
grantee. 

But  assume  that  one  without  any  claim  of  title  should  enter  on 
lands  and  an  action  in  ejectment  be  brought  against  him  by  one 
who  claims  under  the  chain  of  title  containing  the  mortgage  and 
recital  with  no  record  title  in  the  mortgagor.  Plaintiff  should 
succeed  by  virtue  of  the  recital  as  against  the  defendant.  ^^ 

As  an  illustration  of  recitals  in  deeds  and  the  effect  thereof, 
see  Dingley  v.  Bon  (130  N.  Y.  607).  A  deed  of  lands  recited 
that  certain  portions  of  the  property  described  therein  had  previ- 

28.    Heiberger  v.  Karfiol,  202  N.  Y.  419. 
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ously  been  sold  and  conveyed.  Eor  the  reason  that  no  record 
of  previous  conveyances  was  found  in  the  register's  office,  it  was 
contended  that  the  recital  may  be  ignored  and  that  the  purchaser 
under  a  later  deed  took  an  absolute  title  in  fee.  The  opinion  states 
that  the  question  presented  is  not  free  from  difficulty,  but  that 
the  contention  could  not  be  sustained  for  the  reason  that  the  recited 
deeds,  although  not  of  record,  may  be  in  existence  and  may,  at 
some  later  time,  be  produced  and  recorded.  A  purchaser  hewing 
notice  of  an  outstanding  unrecorded  deed  is  in  no  better  position 
than  if  the  deed  was  recorded.  In  this  case  the  recitals  in  one 
deed  gave  notice  of  the  existence  of  other  unrecorded  deeds.  The 
action  was  one  to  compel  specific  performance  of  a  contract  to 
purchase  land  and  the  defence  was  that  the  title  was  not  market- 
able. The  opinion  states  that  the  purchaser  under  the  contract 
was  entitled  to  a  marketable  title  free  from  reasonable  doubt  and 
that  the  records  in  the  register's  office  do  not  show  such  title. 
A  distinction  is  drawn  between  the  question  involved,  i.  e.,  specific 
performance  of  a  contract  to  purchase,  and  an  action  in  ejectment. 
One  holding  under  a  deed  containing  a  recital  that  a  portion  of 
the  land  described  had  been  previously  conveyed,  can  hold  posses- 
sion of  all  the  land  described  as  against  the  world,  excepting  that 
he  cannot  hold  against  one  having  the  prior  unrecorded  conveyance 
recited. 

A  recital  in  a  deed  after  the  name  of  the  grantee  in  the  follow- 
ing words  "  as  trustee  for  the  subscribers  to  the  fund  to  establish 
a  canning  factory  "  was  held  to  give  no  notice  of  any  other  or 
outstanding  interest;  the  grantee  was  held  to  have  taken  a  legal 
title  which  he  could  convey  to  a  purchaser.  The  purchaser  was 
not  bound  to  give  any  consideration  to  the  quoted  recital.^' 

It  has  been  held  that  where  one  takes  a  mortgage  from  a 
mortgagor  whose  deed  is  not  recorded,  he  is  not  charged  with 
constructive  notice  of  the  recitals  in  such  deed,  which  disclose  the 
existence  of  a  prior  mortgage.""  This  is  rather  an  extreme  case 
holding  that  adverse  recitals  may  not  affect  a  title  injuriously  un- 
less one  takes  with  actual  knowledge  of  same. 

29.  Fowler  v.  C!oatea,  201  N.  Y.  257. 

30.  Ebling  Brewing  Co.  v.  Gennaro,  189'  A,  D.  782. 
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0.     Uneecoeded  Conveyances  —  When  Void.* 

Section  291  of  the  Real  Property  Law  provides  when  a  "  convey- 
ance "  of  real  property  may  be  recorded  in  a  county  clerk's  office 
and  that  "  every  such  conveyance  not  so  recorded  is  void  as  against 
any  subsequent  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, from  the  same  vendor,  his  heirs  or  devisees,  of  the 
same  real  property,  or  any  portion  thereof,  whose  conveyance  is 
first  duly  recorded."  f 

It  may  happen  that  two  or  more  parties  claim  from  a  common 
source.  It  is  not  necessarily  the  first  deed  executed  which  will 
prevail,  but  the  first  deed  recorded.  Page  v.  Waring  ^^  was  a  case 
where  an  owner  executed  a  deed  in  1827  but  it  was  not  recorded 
until  1864,  although  the  grantee  conveyed  in  1830  by  a  deed  which 
was  promptly  recorded.  In  1861,  thirty-four  years  after  the 
original  deed  was  executed,  the  grantor  therein  executed  another 
deed  to  a  different  grantee  which  was  promptly  recorded.  It  was 
held  that  the  grantee  under  the  1827  deed  had  no  title  as  against 
the  grantee  in  the  1861  deed. 

Had  the  grantee  in  the  1861  deed  taken  with  knowledge  of 
the  1827  deed,  the  result  would  have  been  the  opposite. 


An  heir  at  law  or  one  claiming  under  him  has  been  held  to  be 
not  a  "  purchaser "  under  the  recording  act.  In  Stroug'h  v. 
Wilder'^  (1890),  an  owner  of  lands  gave  a  deed  to  one  of  her 
son®.  The  deed  was  not  recorded.  She  later  died  intestate. 
Plaintiff  purchased  from  some  of  her  heirs  and  then  brought  a 
partition  action.  The  son  who  held  the  unrecorded  deed  was  a 
party  defendant.  He  alleged  title  in  himself  and  denied  title  in 
plaintiff.  The  court  hold  that  plaintiff  was  not  a  purchaser  and 
that  plaintiff  took  no  title  as  against  the  unrecorded  deed  given  by 
the  intestate;  that  the  conveyance  from  the  heirs  to  the  plaintiff 
conveyed  nothing. 

*  See  Weed's  Practical  Keal  Estate  ILaw,  p.  914. 

t  See  also  B.  C.  &  G.  Anno.  Con.  (Laws,  2d  Ed.,  Vol.  7,  p.  TOOO. 

31.  76  N.  Y.  iSS. 

32.  119  N.  Y.  530. 
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Two  expressions  are  significant  —  one,  that  "  the  plaintiff  is 
not  a  purchaser  within  the  meaning  of  the  statute,"  and  the  other, 
that  the  defendants'  deed  was  good  as  against  those  claiming  title 
from  the  heirs. 

Although  this  decision  is  apparently  based  solely  on  the  ground 
that  a  purchaser  from  lan  heir  obtains  no  title  as  against  an  un- 
recorded deed  from  the  ancestor,  the  facts  recited  show  that  the 
holder  of  the  unrecorded  deed  was  in  possession.  Without  such 
possession,  a  different  conclusion  might  have  been  reached. 

This  decision  was  cited  in  MclSTally  v.  Fitzsimons  ^^  (1902), 
in  support  of  a  contrary  concllision  where  the  grantee  was  not 
in  possession.  It  was  held  that  a  partition  of  real  estate  among 
the  heirs  vested  title  in  the  several  heirs  as  against  an  outstanding 
unrecorded  deed  of  which  they  had  no  knowledge;  that  by  the 
partition  each  heir  became  a  "  purchaser  "  from  the  other. 

The  Strough  decision  contains  the  statement  that  when  the  heir 
has  "  come  into  the  inheritance,"  he  may  originate  a  title  by  pur- 
chase upon  his  conveyance  to  another.  As  his  conveyance  was 
not  held  to  originate  a  title  by  purchase,  it  may  be  assumed  that 
he  had  not  "  come  into  the  inheritance."  The  same  expression  is 
found  in  the  MciN^ally  case,  where  it  was  held  that  the  heirs  had 
"  come  into  the  inheritance."  This  may  mean  that  they  had 
come  into  possession. 

If  an  heir  comes  into  the  inheritance  immediately  on  the  death 
of  the  ancestor,  the  conclusion  reached  in  the  Strough  case  must 
have  been  based  on  the  fact  that  the  holder  of  the  unrecorded  deed 
was  in  possession  and  that  possession  was  noticed  to  the  purchaser 
from  the  heirs. 

1.     Wills. 

Wills  are  not  always  recorded  in  the  county  clerks'  offices: 
They  should  be  in  order  to  constitute  constructive  notice.  It  was 
so  held  in  Taylor  v.  Millard  (118  E".  T.  244).  This  decision  was 
followed  in  Jefferson  v.  Bangs.'*     To  quote  from  the  opinion: 

33.  70  A.  D.  179;  75  N.  Y.  Supp.  331. 

34.  leg  A.  I>.  102-;  154  N.  Y.  Supp.  439;  af.  2a6  N.  Y.  56  (memo.). 
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"  Purchasers  in  good  faith  have  never  been  required  to 
search  in  the  surrogate's  office  for  wills  affecting  real  estate ; 
and,  therefore,  wills  and  other  documents  lodged  or  recorded 
in  the  surrogate's  office  have  never  been  constructive  notice 
to  purchasers. 

"  A  will  is  not  a  conveyance  within  the  definition  of  the 
Recording  Acts,  but  as  early  as  1846  wills  of  real  estate 
were  authorized  to  be  recorded  in  county  clerk's  offices  and 
this  was  to  give  notice  to  would-be  purchasers'  of  the  interest 
devised  by  the  will.  The  plaintiff  might  have  given  notice 
to  the  defendants  and  to  the  world  and  have  protected  her- 
self against  the  claims'  of  innocent  purchasers  by  recording 
the  will  in  the  county  clerk's  office.  (Laws  of  1846,  Chapter 
182,  as  amended  by  Laws  of  1869,  Chapter  748.)  But  she 
failed  to  observe  the  law  and  now  the  rights  of  an  innocent 
purchaser  are  intervening." 

Wills  affecting  the  title  to  lands  in  the  State  of  ISTew  York 
are  sometimes  probated  in  other  States  and  not  in  !N^ew  York  State. 
They  are  entitled  to  be  recorded  in  a  surrogate's  office  in  this  State 
under  Sections  44  and  45  of  the  Decedent  Estate  Law  *  and  in 
a  county  clerk's  or  register's  office  in  this  State  under  Section  42 
of  the  same  law.  The  steps  to  be  taken  as  outlined  in  these  sec- 
tions should  be  carefully  followed  and  may  be  summarized  as 
follows : 

I.  Copy  of  will  (or  record  thereof),  and  also 
Proofs  (or  records  thereof) ,  or 

Statement  as  to  substance  of  proofs  in  absence  of  proofs  (or  record 
thereof)  must  be  authenticated  as  follows: 

A.  By  the  seal  of  either  the 

1.  Court  or 

2.  Officer 

(a)  Admitting  the  will  to  probate,  or 

(b)  Having  the  custody  of  the  same,  or 

(c)  The  record  thereof,  and 

*  See  also  B.  '0.  &  G.  Anno.  Con.  Laws,  3d  Ed.,  Vol.  3,  pp.  1772^6. 
Schouler  on  Wills  and  Administration,  p.  3'4i6. 

12 
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B.  The  signature  of 

1.  Judge  (if  a  court)  and  clerk  (if  any)  or 

2.  Officer  (if  not  a  court)  and  clerk  (if  any). 

II.  There  must  be  a  further  certificate : 

A.  Under  the  great  or  principal  Seal  of  the  State  or  terri- 

tory, and 

B.  The  signature  of  the  officer  who  has  the  custody  of  such 

seal  to  the  following  effect : 

1.  That  such  court  or  officer  admitting  the  will  to 

probate  (1  and  2  above)  was  duly  au- 
thorized at  the  time 

(a)  To  admit  wills  to  probate,  and 

(b)  To  keep  the  same  and  records  thereof. 

2.  That  the  seal  of  such  court  or  officer  is  genuine. 

3.  That  such  State  officer  believes  the  signatures  at- 

testing copy  are  genuine. 

If  neither  proofs  nor  statement  as  to  substance  of  proofs  are 
on  file  or  recorded  in  the  office  where  the  will  is  probated,  a  certifi- 
cate concerning  such  lack  of  proofs  or  statement  must  be  secured. 
To  entitle  such  certificate  to  be  recorded  in  this  State,  it  must  be 
authenticated  in  the  same  manner  as  under  No.  I-A  above. 

In  addition  thereto,  the  signature  of  the 

1.  Judge,  or 

2.  Clerk,  or 

3.  Officer, 

is  also  required,  which  must  be  authenticated  as  under 

II-A, 

II-B-2,  and 
II-B-3,  above. 

The  only  distinction  between  the  authentication  covering  the 
instruments  recited  under  No.  I  and  a  certificate  concerning 
lack  of  proofs  or  statement  is  that  under  the  latter  the  signature 
of  only  the  judge  or  clerk  or  officer  is  necessary  and  the  certifi- 
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cate  under  the  Great  Seal  need  not  certify  that  the  court  or  officer 
was  authorized  to  admit  wills  to  probate  and  keep  the  same  and  the 
records  thereof. 

A  form  of  certificate  suitalble  for  execution  by  the  judge  and 
clerk  of  the  Probate  Court  and  also  the  Secretary  of  State,  the 
officer  having  the  custody  of  the  Great  Seal  of  the  State,  may  be 
found  in  "  Appendix  VIII."  This  form  may  be  varied  accord- 
ing to  the  conditions  enumerated. 

After  record  in  a  surrogate's  office  in  this  State,  a  record  may 
be  made  in  the  county  clerk's  or  register's  office  pursuant  to  the 
provisions  of  Section  42  of  the  Decedent  Estate  Law. 

A  will  may  be  probated  in  another  country  as  well  as  in  another 
State  and  the  validity  of  such  probate  may  come  in  question. 
In  case  of  a  valid  probate,  the  necessity  likewise  exists  to  perfect 
the  record  in  this  State  if  the  will  afFects  real  property  in  this 
State.  A  case  in  point  is  Matter  of  Connell  (221  IST.  Y.  190). 
Decedent  died  in  the  Province  of  Quebec  leaving  a  will.  Although 
she  left  no  real  property,  the  opinion  of  Judge  Andrews  relative 
to  the  proceedings  taken  is  instructive.  It  was  assumed  that  the 
will  had  been  probated  in  Quebec,  although  in  fact  the  will  had 
not  been  probated  there.  The  surrogate  of  New  York  County  had 
no  jurisdiction  to  record  the  will  unless  there  was  proof  before 
him  that  the  will  had  been  admitted  to  probate  in  Quebec. 

Sections  44  and  45  of  the  Decedent  Estate  Law  provide  for 
the  recording  of  a  will  proved  in  another  country  as  well  as 
another  State  and  for  the  authentication  of  papers  from  another 
country  as  well  as  another  State  for  use  in  this  State. 

It  has  been  repeatedly  held  that  the  probate  of  a  will  is  not 
essential  before  the  title  to  real  property  devised  thereby  will  vest 
in  the  devisee.*" 

2.     Deed  from  Heir. 

The  revised  statutes  in  effect  in  1890  did  not  contain  the  words 
"  from  the  same  vendor,  his  heirs  or  devisees,"  as  contained  in 
Section  291  of  Dhe  Real  Property  Law.     These  words  were  first 


35.    Alfred  University  v.  Frace,  193  A.  D.  879,  84. 
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added  by  Chapter  547  of  the  Laws  of  1896,  being  Section  241  of 
the  Keal  Property  Law.  In  the  same  year,  Chapter  572  was 
enacted.  These  two  acts  of  1896  were  under  consideration  by 
the  Court  of  Appeals  in  1912,  in  Assetts  Realization  Company  v. 
Clark  (205  N.  Y.  105).  In  the  opinion  of  Judge  Hiscock  at  page 
119  appears  the  statement  that  by  virtue  of  Chapter  572,  the  re- 
vised statutes,  which  had  been  repeialed  by  the  Heal  Property  Law, 
were  re-enacted  without  the  words  in  question,  i.  e.,  "  from  the 
same  vendor,  his  heirs  or  devisees." 

The  Consolidated  Laws  of  1909  by  Chapter  52  removed  any 
doubt  by  the  enactment  of  the  present  Section  291  of  the  Real 
Property  Law,  which  is  a  consolidation  of  Section  241  of  the  Real 
Property  Law  of  1896,  and  part  of  Chapter  572  of  the  same  year. 

It  therefore  appears  that  since  1909  a  purchaser  from  an  heir 
who  duly  recorded  his  deed,  if  he  was  a  purchaser  in  good  faith 
and  for  a  valuable  consideration,  took  title  as  against  one  hold- 
ing an  unrecorded  deed  from  the  ancestor. 

Sections  2765  et  seq.  of  the  Code  of  Civil  Procedure  provide 
that  an  heir  may  prove  his  heirship  and  secure  a  decree  from 
the  Surrogate's  Court  establishing  same,  and  a  certified  copy  of 
the  decree  establishing  heirship  may  be  recorded  in  the  office 
of  the  clerk  or  register  of  the  county  in  which  the  real  property  is 
situated,  which  shall  be  conclusive  evidence  of  the  facts  established 
as  against  all  parties  to  the  proceeding.  But  such  a  decree  could 
not  affect  the  rights  of  one  claiming  under  an  unrecorded  deed 
who  was  not  a  party  to  the  proceeding.     (Sec.  311,  Surr.  Ct.  Act.) 

D.     Title  Acquiebd  After   Convetance. 

It  is  a  well  settled  principle  of  law  that  in  case  one  conveys 
lands  not  owned  by  him,  by  warranty  deed,  if  he  later  acquires 
title,  it  will  inure  to  the  benefit  of  his  grantee;  the  grantee  will 
hold  by  estoppel.  Assume  that  thereafter  the  grantor  again  sells 
and  conveys  the  same  lands  to  one  having  no  actual  notice  of  the 
prior  recorded  conveyance,  is  he  protected  as  against  the  prior 
purchaser?  In  White  v.  Patten  (24  Pick.  [Mass.]  324)  it  was 
held  that  if  one  having  no  title  to  lands  conveys  same  by  warranty 
and  afterwards  acquires  title  and  then  conveys  to  a  stranger,  the 
second  grantee  cannot  be  heard  to  aver  that  his  grantor  was  not 
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seized  when  he  made  his  first  conveyance.  This  decision  raises 
the  question  as  to  whetOier  it  is  neccissary  to  search  for  a  convey- 
ance from  one  prior  to  the  time  he  acquires  title  in  order  to  deter- 
mine whether  he  had  conveyed  or  mortgaged  prior  to  his  acquir- 
ing the  title. 

White  V.  Patten  was  cited  apparently  with  approval  in  Tefft 
v.  Munson  (5Y  N.  Y.  97),  and  also  in  Oliphant  v.  Bums  (146 
JSr.  Y.  218),  and  Donovan  v.  Twist  (105  A.  D.  ITl;  93  IST.  Y. 
Supp.  990).     It  is  therefore  entitled  to  serious  consideration. 

In  the  Tefit  case  the  court  was  divided  3  to  2.  A  mortgage 
was  given  by  one  having  no  title  for  the  reason  that  he  held  under 
a  forged  deed.  But  he  later  secured  title  and  then  conveyed. 
It  was  held  that  the  subsequent  purchaser  was  estopped  from  ques- 
tioning the  validity  of  the  prior  mortgage  and  that  the  record  of 
a  mortgage  prior  to  the  acquisition  of  title  by  the  mortgagor  was 
constructive  notice  to  the  subsequent  purchaser  in  good  faith; 
that  under  the  recording  act  the  mortgage  had  priority. 

See  Abraham  v.  Mayer,^"  which  holds  to  the  contrary. 

Oliphant  v.  Burns  distinguishes  as  between  a  deed  or  mortgage 
(jontaining  a  warranty  and  a  deed  or  mortgage  containing  no 
warranty.     The  estoppel  only  applies  in  case  of  warranty.^^ 

The  general  purpose  underlying  the  recording  acts  was  to  pre- 
vent the  fraudulent  sale  of  the  same  property  to  different  grantees 
by  the  same  grantor.^* 

E.     Eecoeding  Acts. 
1.     Ejfect'' 

The  early  history  of  the  recording  acts  under  which  deeds, 
mortgages  and  other  conveyances  were  required  to  be  recorded  in 
the  office  of  a  register  of  deeds  or  a  clerk  of  a  county,  is  covered 
in  ISr.  Y.  C.  E.  E.  Co.  v.  B.  B.  Co.  (158  IST.  Y.  470). 

By  Chapter  15  of  the  Laws  of  1683  provision  was  made  for 
recording  such  instruments  in  the  offices  named  therein  and  also 

36.  7  Misc.  250;   37  N.  Y.  iSupp.  2.64. 

37.  S«e  16  Cyc.  698. 

38.  See  Harden  v.  Dorthy,  160  N.  Y.  39,  60. 

*  See  Weed's  Practical  Real  Estate  ILaw,  p.  914;  p.  1484. 
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that  such  instruments  be  transmitted  once  each  year  to  the  Sec- 
retary's office  at  New  York. 

The  Constitution  of  the  State  of  New  York  continued  in  force 
as  the  law  of  the  State,  the  law  of  the  colony  enacted  prior  to  April 
19,  1775. 

Chapter  78  of  the  Laws  of  1798  provided  that  all  deeds  and 
conveyances  made  and  executed  after  February  1,  1799,  of  land 
in  the  counties  of 

Ontario,  Steuben,  Tioga,  Herkimer,  Oneida,  Chenango  and 
Otsego 

ghall  be  recorded  in  the  clerk's  offices  in  the  counties  in  which 
puch  lands  shall  be  situated,  and  that  every  such  deed  and  con- 
veyance made  and  executed  after  February  1,  1799,  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  iona  fide 
purchaser  or  mortgagee  for  valuable  consideration,  unless  the 
same  be  recorded  before  the  recording  of  the  deed  or  conveyance 
under  which  a  subsequent  purchaser  or  mortgagee  shall  claim. 
The  act  further  provided  that  the  record  of  every  sudh  deed  and 
conveyance,  when  so  recorded,  shall  be  taken  and  allowed  as  evi- 
dence of  such  deed  or  conveyance  in  all  courts. 

The  Eevised  Acts  of  1801  (Chapter  155)  provided  that  such 
instruments  be  recorded  in  the  office  of  the  clerk  of  the  county 
where  the  lands  or  real  estate  are  situated.  It  has  been  held  that 
the  act  was  not  necessarily  mandatory  but  may  be  permissive.'* 

Chapter  238  of  the  Laws  of  1811  was'  to  the  same  effect,  as 
well  as  Chapter  97  of  the  Revised'  Laws  of  1813. 

Chapter  97  of  the  Revised  Laws  of  1813  may  be  found  in  Vol. 
1,  at  page  369,  of  the  Revised  Laws,  by  VanNess  and  Woodworth. 
It  is  entitled  "  An  Act  concerning  deeds  "  and  provides  that  every 
deed,  conveyance  or  vmting  concerning  lands,  in  order  to  be  re- 
porded,  shall  be  duly  acknowledged  and  shall  and  may  be  recorded 
in  the  office  of  the  Secretary  of  State  or  the  clerk  of  the  county  in 
which  the  land  is  situalted. 

The  act  applied  in  particular  to  deeds  affecting  lands  in  the 

39.    Hall  V.  Conklin.,  13i8  A.  D.  460,  2;  123  N.  Y.  Supp.  067. 
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following  counties,  made  and  executed  after  tbe  first  day  of  Feb- 
ruary, 1799: 

Herkimer,  Oneida,  Jefferson,  Lewis,  St.  Lawrence,  Otsego, 
Madison,  Chenango,  Broome,  Tioga,  Steuben,  Allegany, 
Cattaraugus,  Chautauqua,  Ontario,  Genesee  and  Niagara. 

It  was  further  provided  that  every  deed  executed  after  February 
1,  1799,  shall  be  adjudged  void  against  a  subsequent  bona  fide 
purchaser  or  mortgagee  for  value  unless  recorded  as  directed, 
before  the  recording  of  a  subsequent  conveyance.  As  to  certain 
of  the  counties  enumerated  it  was  a  re-enactment  of  Chapter  78 
of  the  Laws  of  1798.  In  Peck  v.  Mallams  (10  N".  Y.  509,  16) 
jt  was  held  that  "  a  mortgage  is  a  deed  within  the  meaning  of 
these  provisions." 

While  these  laws  were  being  enacted,  counties  were  being  sub- 
divided and  new  counties  were  being  created,  resulting  in  new 
offices  of  record. 

Chapter  207  of  the  Laws  of  1819  provided  for  the  recording 
of  deeds  in  the  clerk's  office  of  the  county  of  Rensselaer. 

Chapter  136  of  the  Laws  of  1821  provided  for  the  recording 
of  deeds  in  the  clerk's  offices  of  the  counlties-  of  Greene,  Clinton, 
franklin,  Delaware  and  certain  towns  in  the  counties  of  Herki- 
mer, Onondaga  and  Cayuga. 

Chapter  245  of  the  Laws  of  1822  provided  generally  for  the 
j^cording  of  mortgages  in  the  offices  of  the  clerks  of  the  respec- 
tive counties  of  the  Stalte. 

Chapter  263  of  the  Laws  of  1823  provided  for  the  recording  of 
deeds  and  other  conveyances  in  the  office  of  the  clerk  of  the 
county  of  Ulster.  By  the  fifth  paragraph,  the  provisions  of  the 
^dt  were  extended  to  the  several  counties  of  the  State  in  which 
titles  to  real  estate  were  not  then  directed  to  be  recorded. 

It  therefore  becomes  necessary  to  take  into  consideration  the 
time  of  *the  creation  of  the  several  counties  in  the  State,  and  also  the 
law  applicable  at  the  time  as  to  each  of  the  said  counties. 
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Finally,  by  Section  1,  'Chapter  3,  Part  2,  of  the  Kevised  Statutes 
of  1829,  general  provision  was  made  for  the  recording  of  con- 
veyances in  the  respective  counlties  where  lands  affected  were 
located.  Section  291  of  the  present  Keal  Property  Law  is  a  sub- 
stantial re-enactment. 

Chapter  238  of  the  Laws  of  1811  (above  referred  to)  provided 
that  every  conveyance  or  writing  relating  to  the  title  of  lands, 
being  duly  acknowledged,  may  be  recorded  in  the  office  of  the 
Secretary  of  State  or  of  the  clerk  of  the  county  in  which  such 
lands  are  situated.  An  option  was  thereby  given  to  record  in 
pne  office  or  the  other. 

Chapter  295  of  the  Laws  of  1839  made  provision  for  the  record- 
ing in  the  office  of  the  clerk  of  any  county  or  in  the  office  of  the 
register  of  deeds  in  the  City  of  New  York,  a  certified  copy  of 
any  deed  or  conveyance  affecting  title  to  real  estate  which  may  be 
recorded  or  filed  in  the  office  of  the  Secretary  of  State. 

The  foregoing  is  a  general  review  of  the  recording  acts  with- 
out an  attempt  to  recite  all  of  the  acts  providing  for  the  record- 
ing of  conveyances  affecting  title  to  real  estate. 

(a) .     Counties  —  Time  of  Erection. 

Twelve  counties  of  the  StaAe  were  erected  before  the  origin  of 
the  State  Government  —  ten  on  November  1,  1683,  and  two  on 
March  12,  1772.  For  a  complete  list  of  all  counties  of  the  State 
of  iN'ew  York  in  order  of  their  erection,  see  "  Appendix  IX." 

A  book  entitled  "  Historical  and  Statistical  Gazetteer  of  New 
York  State  "  was  published  in  1860  by  E.  P.  Smith  of  Syracuse, 
N".  Y.  It  was  compiled  and  written  by  J.  H.  French.  Therein 
may  be  found  much  detailed  information  relative  to  the  erection 
of  the  various  counties  and  the  boundaries,  as  well  as  the  sub- 
divisions thereof  into  towns.  It  contains  tables  of  Colonial 
patents,  purchases  and  land  grants  as  well  as  tables  of  the  more 
important  later  patents. 

At  present,  four  of  the  counties  have  registers  of  deeds,  viz., 
Bronx,  Kings,  New  York  and  Westchester.  In  the  other  counties 
of  the  State  deeds  are  recorded  in  the  office  of  the  county  clerk. 
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2.     Not  Retroactive. 

It  has  repeatedly  been  held  that  the  provisions  of  the  recording 
acts  are  not  retroactive  and  are  not  designed  to  change  rights 
already  vested. 

A  grant  of  land  in  the  county  of  Nev7  York  was  made  in  1804. 
A  later  grant  of  the  same  lands  was  made  in  1852  and  duly  re- 
corded in  the  register's  office.  It  was  contended  that  failure  to 
record  the  grant  of  1804  in  the  same  office  made  it  void  as  against 
the  latter  grant.  As  the  earliest  recording  act  in  relation  to  deeds  of 
land  in  the  City  of  New  York  was  Chapter  1*75  of  the  Laws  of 
1810,  and  as  the  general  recording  act  was  not  passed  until  1813 
(both  after  the  grant  of  1804),  the  grant  of  1804  was  made  at  a 
time  when  there  was  no  existing  recording  act.  It  was  held  in 
Eelix  V.  Devlin  *°  that  the  Legislature  had  no  power  to  render  in- 
valid a  deed  which  was  good  when  made.  When  there  was  no 
recording  act,  su'bsequent  legislation  could  not  render  a  failure  to 
record  such  a  deed  void  as  to  subsequent  purchasers. 

To  the  same  effect  see  Hall  v.  Conklin,*^  which  held  that  in 
1803  there  was  no  statute  requiring  a  conveyance  of  lands  in 
Orange  County  to  be  recorded.  Lands  in  that  county  were  con- 
veyed in  1803  and  in  1811  the  same  grantor  conveyed  an  easement 
pver  the  .same  land,  such  easement  not  having  been  reserved  by 
him.  Held  to  be  immaterial  that  the  grant  of  1803  was  not 
recorded  until  after  the  subsequent  grant  affecting  the  same  lands 
made  in  1811. 

It  is  thus  evident  if  one  received  a  deed  from  a  patentee  at  a 
time  before  it  was  necessary  to  record  same  in  order  to  protect  the 
grantee  as  against  a  subsequent  purchaser  from  the  patentee,  that 
the  first  deed  would  be  effectual  as  against  a  later  deed  from  the 
patentee,  regardless  of  time.  This  is  on  the  assumption  that 
neither  grantee  of  the  patentee  took  possession.  So  even  to-day, 
in  searching  backward  from  the  present  claimant  of  title  to  a 
time  before  deeds  were  required  to  be  recorded  in  order  to  protect 
against  a  subsequent  purchaser  from  the  same  grantor,  and  finding 
a  continuous  recorded  chain  of  title  in  one  who  was  a  grantee  of 

40.  ffO  A.  D.  103;  86  N.  Y.  Supp.  12-  91  A.  D.  613. 

41.  138  A.  D.  450;  123  N.  Y.  Supp.  967. 
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the  patenitee,  there  might  be  no  protection  against  an  earlier  un- 
recorded conveyance  from  such  grantee  of  the  patentee  or  a  subse- 
quent grantee  before  the  recording  acts  became  effectual.  There 
may  always  be  an  element  of  chance  in  buying  wild,  vacant  forest 
lands  patented  before  the  recording  acts  contained  a  penalty  clause, 
unless  the  purchaser  goes  into  actual  possesion. 

3.     Muniments  of  Title. 

If  no  penalty  resulted  from  a  failure  to  record  a  conveyance 
before  the  enactment  of  Chapter  78  of  the  Laws  of  1798,  and  deeds 
executed  before  that  date  were  not  recorded,  a  purchaser  had  to  rely 
on  the  original  muniments  of  title.  A  person  presently  claiming 
title  should  produce  these  original  unrecorded  deeds.  This  is  often- 
jtimes  impossible  for  the  reason  that  a  grantee  might  not  have 
recorded  his  deed  covering  a  large  tract  of  land  which  he  there^ 
after  parcelled  out  by  numerous  conveyances.  He  would  naturally 
hold  the  deed  to  himself,  so  long  'as  he  retained  title  to  any  of  the 
lands  described.  On  the  sale  of  the  last  parcel  he  might  deliver 
his  deed  to  his  last  grantee.  The  other  grantees  would,  therefore, 
have  no  evidence  of  their  grantor's  title. 

4.     Subsequent  Purchasers. 

A  subsequent  purchaser  must  be  one  "  in  good  faith  "  and  "for 
a  valuable  consideration."  A  new  consideration  must  move  from 
the  purchaser.     This  woidd  include  a  mortgiage.*^ 

Pages  might  be  written  as  to  the  relative  rights  of  subsequent 
purchasers  and  those  holding  prior  unrecorded  conveyances.  The 
cases  cited  are  rather  extreme  and  illustrate  the  application  of 
the  principle  involved. 

It  is  not  a  simple  matter  to  determine  beyond  question  whether 
a  conveyance  has  been  recorded.  Sometimes  records  have  been 
made  in  the  wrong  book.  The  recording  of  a  mortgage  in  a  book 
kept  for  recording  deeds  has  been  held  to  have  no  effect.*' 

42.  Young  V.  Guy,  87  N.  Y.  457. 

43.  Howells  v.  H«ttrick,  160  N.  Y.  308. 

See  also  Gillig  v.  Mlaas,  38  N.  Y.  191,  314,  5. 
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F.     Patents  —  Where  Eecoeded.* 

At  the  outset  it  should  he  borne  in  mind  that  the  courts  have 
uniformly  recognized  a  clear  distinction  between  private  and 
public  grants.  The  former  come  under  the  general  designation 
of  conveyances  'and  relate  to  any  written  instrument  by  whioh 
title  to  land  or  ^any  interest  or  lien  in  or  upon  land  is  created  or 
transferred  from  one  individual  to  another. 

Public  grants  on  the  other  hand  are  instruments  by  means  of 
which  the  sovereign  power  alienates  title  to  sovereign  property  so 
as  to  vest  it  in  an  individual ;  they  differ  radically  from  a  grant 
by  a  private  individual. 

Public  grants  rmist  he  recorded  to  be  valid.  This  was  the 
established  law  as  early  as'  1664,  when  the  Duke  of  York's  laws 
were  in  effect.  It  was  also  the  law  of  England  that  the  Ctown 
could  alienate  only  by  recorded  instruments.  It  was  continued 
in  force  by  virtue  of  the  Constitution  of  the  State  of  New  York. 

The  distinction  between  deeds  between  individuals  and  a  grant 
by  the  State  to  an  individual  was  pointed  out  in  N.  Y.  0.  E.  E. 
Co.  V.  B.  B.  Co.^*  The  history  of  Colonial  and  early  State 
grants  was  considered  at  length.  "  The  sovereigns  of  England 
never  granted  lands  by  deed.  Their  alienations  were  always  of 
a  higher  character,  being  known  in  the  law  as  alienations  by  matter 
of  record.  The  grants  were  recorded  in  the  proper  office  and  the 
^reat  Seal  was  affixed  to  the  transcript  as  evidence  of  the  grant 
to  the  public.  The  letters  of  gift  or  transfer  were  thereby  made 
pcdent  or  open  to  the  world." 

The  same  practice  was  followed  in  making  the  Colonial  grants 
of  land  in  this  State. 

The  record  in  the  proper  office  was  njot  for  the  purpose  of  giv- 
ing notice  but  in  order  to  make  the  grant  effectual.  It  was  not 
necessary  to  deliver  the  letters  patent  to  the  patentee  as  is  required 
in  conveyances  between  individuals. 

Colonial  patents  were  recorded  in  the  office  of  records  at  New 
York.     The  office  of  Secretary  was  established  as  follows: 

*  See  also  B.  C.  &  G.  Anno.  Com.  Laws,  2d  Ed.,  Vol.  «,  p.  6753. 
44.     10  A.  D.  3«7;  41  N.  Y.  Supp.  762;  af.  158  N.  Y.  470. 


188  HOW  THE  STATE  ACQUIRES  TITLE 

(a)  Under    the    govemment    of    the    Province    of    New 
ISTetherlands  there  was  a  "  Secretary  of  the  Province." 

(b)  Under  the  English  Colonial  Government,  a  "  Secretary 
of  the  Colony." 

(c)  Under  'the  State  Govermnent,  a  "Secretary  of  State." 

In  1784  the  office  of  the  Secretary  of  State  was  located  in  the 
City  of  New  York.  About  1797  it  was  removed  to  the  city  of 
Albany. 

It  was  held  that  the  office  of  Secretary  of  State  is  the  proper 
office  for  recording  letters  patent. 

It  has  frequently  happened  that  the  same  lands  have  been 
patented  or  granted  by  the  State  by  successive  letters  patent  or 
deeds  or  conveyances  executed  by  State  officers  under  statutory 
authority.  Lands  owned  by  the  State  may  have  been  patented 
in  the  first  instance,  sold  for  unpaid  taxes  and  conveyed  to  the 
State  and  again  patented;  or,  after  having  been  patented,  appro- 
priated by  the  State  and  again  conveyed  by  State  officers;  or 
moneys  may  have  been  loaned  on  lands  and  the  payment  thereof 
secured  by  mortgages.  Thereafter  the  State  may  have  foreclosed 
the  mortgages  and  bid  in  the  property,  following  which  the  State 
may  have  again  parted  with  title. 

The  question  is  presented  as  to  whether  a  patent  from  the  State, 
recorded  in  the  office  of  the  Secretary  of  State  but  not  recorded 
in  the  office  of  the  clerk  of  the  county  in  which  the  lands  affected 
are  situated,  constitutes  notice  to  a  subsequent  purchaser  of  the 
same  lands  from  the  State;  also  as  to  the  effect  of  recording  a 
second  patent  from  the  State  in  a  county  clerk's  office  as  against 
title  arising  from  the  first  patent  recorded  in  the  Secretary  of 
State's  office  only. 

A  record  in  the  proper  public  office  does  not  refer  to  the  office 
of  the  county  clerk  or  register.  The  proper  office  is  that  of  the 
Secretary  of  State.  The  record  in  the  Secretary  of  State's  office 
is  mandatory;  the  statutes  for  recording  in  the  county  clerk's 
or  register's  office  are  permissive. "^ 

4S.  N.  Y.  C.  E.  R.  Co.  v.  B.  B.  Co.,  10  A.  JD.  387;  41  N.  Y.  Supp.  762'; 
af.  158  N.  Y.  470. 
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In  order  to  record  original  letters  patent  in  the  office  of  the 
county  clerk  or  register,  the  letters  mnst  be  delivered.  Although 
delivery  is  not  essential  to  pass  title,  tihe  practice  has  been  to  de- 
liver to  the  patentee  the  original  letters  patent,  and  in  U.  S.  v. 
Schurz  (102  U.  S.  378)  it  was  held  that  the  patentee  could  compel 
a  delivery  of  letters  patent  by  writ  of  mandamus. 

Chapter  295  of  the  Laws  of  1839  permitted  the  recording  in 
the  office  of  the  clerk  of  any  county,  or  the  register  of  deeds  in  the 
City  of  New  York,  of  a  certified  copy  of  the  patent  recorded  in 
the  office  of  the  Secretary  of  State. 

Chapter  110  of  the  Laws  of  1845  specifically  provided  that  "  all 
letters  patent  issued  under  the  Great  Seal  of  this  State,"  in  addi- 
tion-to  being  recorded  in  the  office  of  the  Secretary  of  State  may 
be  recorded  in  the  county  where  the  lands  granted  were  situated 
in  the  same  manner  and  with  like  effect  >as  a  deed. 

Stection  295  of  the  present  Eeal  Property  Law  makes  permissive 
the  recording  of  letters  patent  in  the  office  of  a  county  clerk  or 
register. 

The  present  statute  relating  to  the  recording  of  letters  patent 
in  the  office  of  the  Secretary  of  State  is  Section  5  of  the  Public 
Lands  Law  and  is  mandatory. 

A  subsequent  patentee  should  examine  the  records  of  the  Sec- 
retary of  State  for  all  prior  patents.  He  cannot  avail  himself  of 
the  protection  of  the  recording  acts.  If  one  buys  from  the  sover- 
eign he  must  examine  the  records  in  the  office  where  the  sovereign's 
act  of  grant  is  made  effective  and  ascertain  whether  or  not  the 
sovereign  is  still  seised  of  the  lands  about  to  be  patented. 

Search  should  also  be  made  in  the  office  of  the  clerk  of  the 
county  or  register  for  patents  recorded  therein,  although  the 
recording  'acts  may  not  be  held  to  have  the  same  force  and  effect 
with  reference  to  patents  as  to  private  conveyances. 

•Section  291  of  the  present  Eeal  Property  Law,  in  providing  for 
the  record  of  conveyances  in  the  office  of  the  clerk  of  the  county, 
refers  to  a  conveyance  "  duly  acknowledged  by  the  person  exe- 
cuting the  same  or  proved  as  required  by  this  chapter."  Letters 
patent  are  not  so  executed. 
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But  it  is  to  'be  noted  that  by  Section  295  of  the  Eeal  Property 
Law  letters  patent,  when  recorded  in  the  county,  have  a  "  like 
effect "  as  a  conveyance  duly  acknowledged  or  proved  and  certi- 
fied so  as  to  be  entitled  of  record.*" 

A  patent  issued  by  the  State  is  not  necessarily  valid;  if 
the  State  has  no  title  to  convey,  it  is  void/' 

Section  6  of  the  Public  Lands  Law  recognizes  the  possibility  of 
a  failure  of  title  to  lands  patented. 

G.     Indexes.* 

For  many  years  county  clerks  have  been  keeping  indexes  of 
deeds,  mortgages  and  other  recorded  instruments.  Various  index 
systems  have  been  devised  and  put  in  use.  In  making  searches 
these  indexes  have  been  relied  upon  and  may  be  the  basis  of  the 
certificate  made  by  the  county  clerk  or  by  an  abstract  company 
when  certifying  to  an  official  search.  There  have  not  always  been 
legal  provisions  for  the  keeping  of  indexes  and  the  record  of  a 
deed  in  a  deed  book  or  a  mortgage  in  a  mortgage  book  has  been 
held  to  be  notice  as  against  a  subsequent  purchaser  or  mortgagee 
whether  indexed  or  not.  No  one  is  absolutely  safe  in  relying  upon 
the  indexes ;  strictly,  each  recorded  instrument  should  be  examined 
at  least  before  1896.  But  in  practice,  as  this  would  be  such  an 
endless  task  and  as  the  indexes  are  for  the  most  part  correct, 
they  are  being  relied  upon. 

It  was  held  in  Mutual  Life  Insurance  Co.  v.  Dake  (1  Abb.  N.  G. 
381),  that  "  the  index  is  not  an  essential  part,  of  the  record  for 
the  purposes  of  notice;  that  a  mortgage  duly  recorded,  though  not 
indexed,  is  constructive  notice,  even  against  a  bona  fide  purchaser 
or  mortgagee  who  dealt  on  the  faith  of  finding  no  incumbrance 
in  the  index."  This  decision  was  in  1876  and  reviews  the  history 
of  the  recording  acts  under  the  Golonial  and  State  Governments. 
The  expression  is  found  that  indexes  "  are  designed,  not  for  the 
protection  of  the  party  recording  his  conveyance,  but  for  the  con- 

46.  Marsh  v.  N.  P.  Asso.,  25  A.  D.  34,  51 ;  49  N.  Y.  iSupp.  a84. 

47.  Grace  v.  Town  of  N.  Hempstead,  166  A.  D.  844;  15a  N.  Y.  Supp.  122; 
af.  220  N.  Y.  ■628. 

*See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  4,  p.  316. 
See  Weed/s  Practical  Keal  Estate  Law,  p.  920. 
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venience  of  those  searcMng  the  records;  and  instead  of  being  a 
part  of  the  record,  they  simply  show  the  way  to  the  record."  This 
case  was  affirmed  in  87  !N^.  Y.  256  (1881),  which  has  been  since 
cited  with  approval.'" 

Wadsworth  v.  Board  of  Supervisors  (217  N.  Y.  484)  (1916), 
also  reviews  the  early  legislation  and  states  that  "  it  was  held  as 
late  as  1881  that  the  indexing  of  a  mortgage  is  no  part  of  the 
record  thereof,"  citing  the  Mutual  Life  Insurance  Company  case.*° 
The  powers  and  duties  of  the  county  clerk  are  discussed  and  refer- 
ence is  made  to  Section  265  of  the  Real  Property  Law  enacted  in 
1896,  since  re-enacted  as  Section  316  of  the  Eeal  Property  Law, 
being  Chapter  52  of  the  Laws  of  1909.  Section  265  was  revised 
from  Chapter  199  of  the  Law®  of  1843,  which  was  in  effect  when 
the  insurance  company  case  was  decided. 

As  the  1843  act  required  the  clerks  of  the  several  counties  to 
prepare  proper  books  for  making  general  indexes,  which  were 
.held  by  the  court  not  to  be  notice,  the  present  act,  which  also 
requires  county  clerks  to  prepare  indexes,  cannot  be  held  to  be 
notice  Avithout  the  Legislature  specifically  so  providing.  Section 
316  does  not  apply  to  a  county  having  general  numerical  indexes. 

It  is  the  recording  under  Section  291  of  the  Eeal  Property  Law 
which  constitutes  notice  and  not  the  index. 

As  to  indexing  wills,  see  Section  316,  Eeal  Property  Law,  re- 
vised from  Chapter  199,  Laws  of  1843,  and  Section  43  of  the 
Decedent  Estate  Law,  derived  from  Chapter  182  of  the  Laws  of 
1846,  as  follows: 

"  County  clerk's  index  of  recorded  vdlls. —  Upon  recording 
a  vd.ll  or  exemplification,  as  prescribed  in  the  last  section, 
the  clerk  or  register  must  index  it  in  the  same  books,  and 
substantially  in  the  same  manner,  as  if  it  was  a  deed  recorded 
in  his  office." 

In  Parker  v.  Conner  (93  IST.  Y.  118,  at  page  124)  Judge 
Eapallo  stated: 

48.  iManton  v.  B.  &  iF.  R.  Co.,  ai7  N.  Y.  287. 

49.  87  N.  Y.  256. 
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"  The  doctrine  of  constructive  notice  has  been  most  gen- 
erally applied  to  the  examination  of  titles  to  real  estate.  It 
is  the  duty  of  a  purchaser  of  real  estate  to  investigate  the 
title  of  his  vendor,  and  to  take  notice  of  any  adverse  rights  or 
equities  of  third  persons  which  he  has  the  means  of  discover- 
ing and  as  to  which  he  is  put  on  inquiry.  If  he  makes  all 
the  inquiry  which  due  diligence  requires,  and  s.till  fails  to 
discover  the  outstanding  right,  he  is  excused;  but  if  he  fails 
to  use  due  diligence,  he  is  chargeable,  as  matter  of  law,  with 
notice  of  the  facts  which  the  inquiry  would  have  disclosed." 

To  the  same  effect  see  McPherson  v.  Eollins  (107  IST.  Y.  316). 

H.     Conveyances  —  WSen   Recoedable.* 

Section  290  of  the  Real  Property  Law  defines  a  "  conveyance," 
it  being  every  vsrritten  instrument  by  which  an  estate  or  interest 
in  real  property  is  created,  transferred,  mortgaged  or  assigned  or 
by  which  the  title  to  any  real  property  may  be  affected. 

This  presents  the  inquiry  as  to  what  written  instruments,  other 
than  those  by  which  an  estate  or  interest  in  real  property  may 
be  "  created,  transferred,  mortgaged  or  assigned,"  may  affect  title 
to  real  property. 

Some  instruments  have  been  recorded  when  not  entitled  to  be 
recorded  and  if  not  entitled  of  record,  the  recording  of  same  does 
not  constitute  a  notice. 

A  deed  lacking  seals  does  not  convey  a  legal  title  but  does 
convey  an  equitable  title.  It  will  entitle  the  grantee  to  have  the 
legal  title  conveyed  to  him  by  a  proper  instrument.  If  recorded, 
it  has  the  same  effect  as  against  all  persons  dealing  with  the 
property,  as  a  deed  conveying  a  legal  title.  ^° 

A  recorded  instrument,  when  it  is  not  a  proper  instrument  for 
record,  raises  no  presumption  that  one  has  notice  of  the  instru- 
,ment  from  the  mere  fact  that  it  has  been  recorded.  This  con- 
clusion was  reached  by  the  Court  of  Appeals  in  Bradley  v.  Walker 
,(138  ]Sr.  Y.  291),  in  passing  upon  the  effect  of  a  recorded  agree- 
ment made  by  a  married  woman  where  "  the  certificate  of  acknowl- 

*  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  iEd.,  Vol.  7,  p.  7496. 
60.     Todd  V.  Eighmie,  4  A.  D.  9',  13;  38  N.  Y.  Supp.  304. 
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edgment  does  not  state  that  she  acknowledged  it  on  a  private  ex- 
amination apart  from  her  husband  freely  and  without  any  com- 
pulsion from  him." 

A  deed  of  real  property  was  executed  by  four  grantors,  only 
three  of  whom  duly  acknowledged  same.  The  register  of  New 
York  County  refused  to  receive  and  record  the  deed  in  his  oi&ce. 
The  Trial  Court  in  People  v.  Donegan  ^^  supported  his  refusal. 
The  Appellate  Division  ^^  affirmed.  The  Court  of  Appeals  ^^ 
^reversed  and  held  that  the  deed  was  entitled  to  be  recorded  and 
was'  effectual  as  to  the  three  grantors ;  that  as  to  the  grantor  whose 
acknowledgment  was  defective,  the  record  would  not  be  notice  to 
subsequent  purchasers ;  that  if  that  person  had  been  the  sole  grantor 
the  deed  could  not  have  been  lawfully  recorded.  Although  the 
court  stated  that  "  the  question  is  novel,"  defective  acknowledg- 
ments are  common. 

It  was  held  in  Tarbell  v.  West  (86  IST.  Y.  280)  that  where  title 
to  partnership  lands  was  in  the  name  of  one  partner  only,  the 
other  partners  had  an  equitable  interest;  that  one  taking  title 
from  the  partner  in  whose  name  the  title  stood  would  be  protected 
even  as  against  a  mortgage  covering  such  lands  given  by  another 
partner  having  such  equitable  interest. 

Wade  on  the  Law  of  Notice  (2d  Ed.),  at  page  80,  contains  a 
chapter  on  "  Recordable  Instruments."  The  following  is  found 
on  page  82 : 

"  An  instrument  which  is  not  required  to  be  recorded,  nor 
even  mentioned  in  the  statutes  among  those  which  may  be 
recorded,  would  not  be  regarded  as  one  contemplated  by 
the  Legislature  as  a  recordable  instrument;  consequently, 
should  it  be  copied  upon  the  records,  such  copy  would  not 
amount  to  constructive  notice  to  anyone." 

An  "  instrument "  to  be  recordable  in  a  book  of  deeds  or  mort- 
gages must  be  "  duly  acknowledged."     If  not  so  acknowledged 

51.  104  Misc.  323;  173:  N.  Y.  Supp.  37. 

52.  1«4  A.  D.  763 ;  172  N.  Y.  Supp.  448. 

53.  236  N.  Y.  84. 
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and  so  recorded  the  record  thereof  in  the  office  of  the  county- 
clerk  or  register  in  a  book  of  "  Miscellaneous  Records "  is  not 
notice  to  anyone.  A  subsequent  purchaser  is  not  affected  thereby 
and  a  searcher  is  not  bound  to  look  for  same.  It  has  the  same 
effect  as  an  index,  and  if  discovered  may  show  the  way  to  some- 
thing else.  It  may  indicate  how  a  chain  of  title  may  be  connected 
but  do€s  not  of  itself  form  a  link  in  the  chain. 

Section  937  of  the  Code  of  Civil  Procedure  reads  as  follows: 

"  §  937.  What  Insteumbnts  Mat  be  Acknowledged. 
Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified, 
in  the  manner  prescribed  by  law  for  taking  and  certifying 
the  acknowledgment  or  proof  of  a  conveyance  of  real  prop- 
erty; and  thereupon  it  is  evidence,  as  if  it  was  a  conveyance 
of  real  property." 

As  an  instrument  affecting  title  to  real  property  may  be  re- 
corded in  a  deed  book,  if  properly  acknowledged,  the  question  is 
presented  as  to  what  instruments  mentioned  in  Section  937  of 
the  Code,  if  acknowledged,  may  be  recorded.  This  .section  is  now 
section  194  of  the  Civil  Practice  Act. 

There  is  no  objection  to  reciting  in  a  deed  that  the  grantor  is 
the  "  only  heir  at  law."  Such  recital  does  not  make  the  deed 
an  improper  one  for  record.  Assume  that  an  instrument  contains 
a  recital  that  the  grantor  in  a  recorded  deed  is  the  "  only  heir 
at  law."  Is  such  instrument,  if  properly  acknowledged,  record- 
able, although  no  lands  are  thereby  conveyed?  The  answer  may 
be  found  in  giving  to  a  deed  containing  a  recital  a  two-fold  effect 
; —  as  an  instrument  transferring  land  and  also  affecting  the  title 
to  land  by  furnishing  a  connecting  link  between  the  ancestor  and 
the  heir.  Of  course,  the  instrument  containing  a  statement  of 
heirship  only  must  describe  lands  in  order  to  show  the  lands  title 
to  which  is  affected  thereby.  On  this  theory  an  instrument  con- 
taining a  recital  only  may  be  recorded  in  a  deed  book. 

Thompson  on  Title  to  Real  Property,  Section  500,  specifies  vari- 
ous instruments  affecting  title  to  real  estate  which  may  be  recorded 
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as  deeds.    Among  others  are  powers  of  attorney,  party  wall  agree- 
ments and  instruments  creating  easement  rights  and  servitudes. 

Assume  that  an  owner  of  lands  conveys  same  and  the  grantee 
loses  his  deed  'before  record  thereof,  and  the  grantor  refuses  to 
give  another  deed  and  is  not  compelled  so  to  do.°*  A  statement 
by  the  grantor,  duly  acknowledged  and  recorded  in  a  deed  book, 
to  the  effect  that  he  has  given  such  prior  deed,  may  be  notice  as 
against  a  subsequent  purchaser.  However,  there  may  be  a  ques- 
tion as  to  whether  such  statement  is  recordable.  The  only  effect 
of  such  a  statement  may  be  to  estop  the  one  making  same  from 
thereafter  denying  it.  This  question  does  not  seem  to  have  been 
decided. 

I.       CoiTSTEUCTIVE  AND  AcTUAl  NoTICE.* 

Although  a  recorded  instrument,  or  an  instrument  filed  in  the 
county  clerk's  office,  may  not  aWays  be  constructive  notice,  yet 
if  discovered  in  making  a  search,  it  may  constitute  actual  notice. 
In  Brokaw  v.  Duffy  (165  N.  Y.  391)  it  was  held  that  t!he  plain- 
tiff was  not  obliged  to  investigate  and  to  find  a  notice  of  pendency 
of  action;  that  it  was  his  privilege  to  make  an  investigation  for 
same  and  that  it  was  his  right  so  to  do;  that  having  done  so,  he 
was  chargeable  with  whatever  facts  he  discovered.  "  Those  facts 
jwere  not  constructive,  but  actual  notice  to  him,  which  he  could 
not  disregard  in  safety."  A  defect  does  not  become  less  a  defect 
because  it  would  not  have  been  discovered  vrithout  the  exercise  of 
unusual  diligence. 

One  is  not  protected  in  taking  title  by  relying  on  the  records 
in  the  county  clerk's  or  register's  office.  To  illustrate:  If  an 
original  recorded  instrument  is  forged,  the  record  may  afford  no 
protection  to  a  subsequent  purchaser. 

A  purchaser  must  inspect  premises  for  evidence  of  occupation. 
He  cannot  shut  his  eyes  to  matters  which  might  give  notice  of 
a  conflicting  claim. 

The  recording  acts  at  best  provide  merely  instruments  of  notice, 

54.    Kent  v.  Church,  136  N.  Y.  10. 

*  See  Weed's  Practical  Eteal  Estate  Law,  p.  914. 
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and  are  by  no  means  exclusive.  The  principles  laid  down  with 
respect  to  what  constitutes  notice  are  based  upon  the  underlying 
rule  that  a  purchaser  is  bound  to  take  notice  of  all  evidences  of 
title  (including  recorded  conveyances)  w'hich  are  open  to  him/'^ 

J.     Conflicting  Claims  of  Title. 

The  Attorney  Greneral  can  only  express  his  opinion  after  an 
examination  of  title,  which  is  not  conclusive  as  against  anyone 
claiming  adversely  thereto.  This  opinion  must  be  to  the  effect 
that  the  person  offering  owns  Dhe  whole  or  a  part  of  the  property 
offered  or  a  specific  undivided  interest  in  and  to  the  same  or  that 
he  does  not  so  own.  If  there  is  any  conflict,  the  Attorney  General 
cannot  determine  conflicting  claims.  Even  though  one  of  the 
contenders  is  willing  to  convey  to  the  State  for  a  small  part  of 
the  value  of  the  land,  the  Attorney  General  cannot  approve  such 
payment,  for  in  order  to  do  so  he  must  approve  such  claim  of  title. 
One  contender  may  convey  to  the  other ;  the  question  of  compensa- 
tion must  be  arranged  between  them.  The  State  can  pay  only  one 
of  the  contenders;  it  cannot  pay  full  value  of  the  land  to  one 
and  even  a  very  small  sum  to  another.  The  Legislature  might 
authorize  payment  to  a  claimant  in  settlement  of  a  claim,  but 
in  general  it  is  for  the  court  to  settle  these  differences.  The 
courts  should  decide  which  contender  has  the  title.  This  is  true 
if  one  of  the  contenders  is  the  State. 

Each  may  have  an  undivided  interest  but  in  case  of  a  conflict  as 
to  the  ownership  of  one  and  the  same  interest,  one  or  the  other  is 
the  owner.  There  can  be  no  "  fifty-fifty  "  title;  neither  can  there 
be  a  ninety-rdne-one  title.  As  was  said  in  Thompson  v.  Bur- 
hans  (61  N.  Y.  52,  at  page  67),  "plaintiff  either  has  a  valid 
title  or  he  has  none." 

The  practice  was  indulged  in  at  one  time  when  an  individual 
and  the  State  claimed  title  to  the  same  lands  to  settle  the  dispute 
by  each  taking  a  part.  This  practice  came  to  the  attention  of 
the  court  in  People  v.  Santa  Clara  Lumber  Co.  (213  N.  Y.  61). 
The  importance  of  this  decision  justifies  more  than-  a  reference. 

85.     But  see  EWing  B.  Co.  v.  Gemiaro,  189  A.  D.  782;  179  N.  Y.  Supp.  384. 
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It  appeared  that  there  was  a  oonflicting  claim  of  title  by  the 
State  represented  by  the  Forest,  Fish  and  Game  Commissioner, 
upon  the  one  hand,  and  individuals  upon  the  other,  each  claiming 
to  own  the  same  land.  The  individuals  were  in  possession.  The 
State  commenced  an  action  to  determine  title  to  the  lands  and 
later  a  written  stipulation  was  made  between  the  parties  on  which 
judgment  was  rendered  dismissing  the  complaint  on  the  merits. 
This  stipulation  provided,  however,  that  the  individuals  should 
convey  to  the  State  a  portion  of  the  lands  in  controversy  and  that 
the  individuals  should  have  title  to  the  remainder.  Later,  the 
People  started  the  action  above  reported  for  the  purpose  of  vacating 
the  stipulation  and  judgment.  The  opinion  states  that  under 
the  stipulation,  if  valid,  the  State  released  or  attempted  to  convey 
to  the  individuals  title  to  State  lands ;  that  this  could  not  be  done  ,' 
that  State  officers  and  agents  may  determine  that  the  State  does 
not  own  certain  lands  and  may  constitutionally  abandon  its  claim 
thereto,  but  that  they  cannot  assert  title  and  while  in  that  frame 
of  mind  release  or  convey  it,  as  was  done  under  the  stipulation  and 
judgment.  One  of  two  things  was  necessary,  either  a  decision 
on  the  part  of  the  State  officers  and  agents  that  the  State  did  not 
own  the  land,  followed  by  an  abandonment  of  its  claim,  or  a 
^decision  of  the  courts  that  the  State  did  not  own  the  land.  It 
was  also  held  that  the  State  was  not  estopped  from  questioning 
the  original  stipulation  and  judgment ;  that  the  doctrine  of  estoppel 
cannot  be  invoked  against  the  State  in  support  of  unauthorized 
acts  on  the  part  of  the  officers  and  agents  of  the  State."" 

The  same  principal  was  involved  in  People  v.  Witherbee."^ 
These  decisions  sustain  the  conclusion  that  the  Attorney  General 
cannot  approve  a  title  in  an  individual  or  payment  to  an  individual 
who  claims  a  title,  if  the  State  also  claims  title  to  the  same  lands. 
The  State  must  first  "  through  its  proper  officers  and  agents  " 
determine  in  good  faith  that  it  does  not  own  the  lands  and  abandon 
its  claim  to  them. 

56.  People  v.  Thistlethwaite,  134  A.  D.  876,  SO;  119  N.  Y.  Supp.  690. 
M.  T.  Co.  V.  Tax  Comm.,  2®0  N.  Y.  344. 

57.  178  A.  D.  368;  164  N.  Y.  Supp.  915;  af.  3'2S  N.  Y.  535. 
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K.     AppEOVAi  OF  Title.* 

It  frequently  happens  that  the  person  offering  lands  to  the 
State  has  not)  a  continuous  chain  of  title  from  the  original  patentee, 
and  in  many  instances  his  title  is  based  on  a  Comptroller's  tax 
deed.  The  subject  of  tax  sales  and  the  effect  thereof  and  of  deeds 
issued  by  the  Comptroller  or  other  officials  pursuant  thereto,  will 
be  later  considered. 

As  pointed  ■  out,  the  Attorney  General  must  approve  or  dis- 
approve a  title  which  he  is  called  upon  to  examine. 

If  the  Attorney  General  approves,  it  becomes  his  duty  to 
secure  from  the  owner  a  conveyance  to  the  State  which  is  also 
subject  to  his  approval.  On  the  approval  and  recording  of  this 
conveyance,  title  vests  in  the  State,  and  on  certification  by  the 
Attorney  General  to  the  Conservation  Commission  and  the  delivery 
of  all  title  papers  to  the  Conservation  Commission,  payment  may 
be  made  for  lands  offered. 

The  Attorney  General  may  approve  title  to  only  a  part  of  the 
lands  offered  and  the  Conservation  Commission  and  the  Commis- 
sioners of  the  Land  Office  may  proceed  with  the  acquisition  of 
the  lands  title  to  which  has  been  so  approved,  leaving  the  balance 
of  the  land  for  further  consideration. 

If  the  Attorney  General  disapproves  a  title,  the  Conservation 
Oommission  may  recommend  to  the  Commissioners  of  the  Land 
Office  the  appropriation  of  the  lands. 

1.     Searches.j: 

Before  the  Attorney  General  can  approve  a  title,  he  must,  among 
other  things,  secure  the  following: 

(a)  A  State  Comptroller's  search  for  unpaid  taxes  and 
tax  sales. 

(b)  Copy  of  letters  patent  covering  lands  involved. 

(c)  Search  or  abstract  of  title  made  and  certified  by  a 
county  clerk,  register  or  title  insurance,  abstract  or  searching 
company,  organized  and  doing  business  under  the  laws  of  this 

•  See  alBO  Weed's  Practical  Eeal  Estate  Law,  p.  1133. 
t  See  also  Weed's  Practical  Real  Estate  Law,  p.  1133. 
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State."*  This  search  is  made  from  an  examination  of  the 
indexes  and  is  supposed  to  contain  a  reference  to  all  convey- 
an-ces  affecting  the  title  to  premises  in  question.  It  should 
show  all  links  in  the  chain  of  title  from  the  original  patentee 
to  the  present  claimant  and  if  in  the  meantime  the  Comp- 
troller has  issned  one  or  more  tax  deeds  which  may  or  may 
not  be  effectual  and  valid  against  the  patentee  or  those  claim- 
ing under  him,  thereby  possibly  starting  a  new  chain  of 
title,  it  should  show  all  conveyances  in  that  chain  and  all 
conveyances  in  as  many  chains  as  might  have  been  so  started 
by  tax  deeds.     To  illustrate: 

68.     See  Section  3256,  Code  of  Civil  Procedure;   eectiosB  385,  1430,  Ciril 
Practice  Act. 
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(d)  A  county  treasurer's  search  for  unpaid  taxes  and 
tax  sales. 

(e)  Search  for  United  States  judgments  and  bankruptcy 
of  parties. 

(f)  Search  as  to  the  payment  or  nonpayment  of  State, 
county  and  school  taxes,  including  all  such  as  are  liens  to 
the  time  of  recording  the  deed  to  the  State. 

2.     Taxes. 

The  question  has  frequently  arisen  between  a  grantor  and 
grantee  as  to  which  is  liable  for  the  payment  of  taxes  where  the 
assessment  was  made  and  completed  before  the  transfer  of  title, 
while  the  rate  was  not  fixed  and  the  amount  of  taxes  determined 
and  the  warrant  for  the  collection  thereof  issued  until  after  the 
transfer.  If  the  assessment  is  primarily  a  personal  obligation, 
i.  e.,  if  it  is  made  under  a  law  by  which  the  person  assessed  is 
primarily  liable,  and  has  been  completed  before  the  transfer  of 
title,  the  tax  should  be  collected  from  the  grantor  and  if  so  col- 
lected, in  the  absence  of  an  agreement  on  the  part  of  the  grantee 
to  pay  the  tax,  the  grantor  would  have  no  remedy  against  the 
grantee.  But,  if  the  collector  fails  to  collect  from  the  one  assessed, 
i.  e.,  the  grantor,  the  land  becomes  liable  and  the  grantee  is  bound 
to  pay  a  tax  levied  and  which  becomes  a  lien  after  the  transfer. 
He  cannot  recover  against  his  grantor  even  under  a  warranty  deed 
containing  a  covenant  against  encumbrances,  as  there  was  no  en- 
cumbrance at  the  time  of  the  transfer.  The  grantee  has  no  remedy 
against  the  grantor  unless  the  grantor  had  covenanted  to  pay. 

The  same  rule  applies  where  the  land  is,  under  the  law, 
primarily  liable,  as  in  such  a  case  there  is  no  olbligation  on  the 
part  of  the  grantor  to  pay  a  tax  levied  after  the  transfer  of  title. 

Assessors  have  been  charged  with  the  duty  of  examining  lands, 
fixing  the  value  thereof  and  determining  whether  occupied  or  not 
or  owned  by  a  resident  or  not.  The  determination  must  be  made 
as  of  July  1st  each  year.  They  were  then  allowed  one  month 
in  which  to  prepare  and  complete  the  assessment  roll,  but  when 
completed  it  would  take  effect  as  of  July  1st.  If  land  was  prop- 
erly assessed  as  resident  land  to  an  owner  or  occupant  as  of  July 
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1st,  a  primary  personal  obligation  resulted  as  against  the  person 
assessed.  As  to  land  owned  by  a  nonresident  and  not  occupied, 
the  assessment  was  against  the  land  which  would  be  primarily 
liable/" 

3.     Instruments  Necessary. 

(g)  A  definite  and  certain  description  of  land  involved  is 
required.  This  sometimes  requires  a  survey  and  map.  All 
descriptions  are  subject  to  the  approval  of  the  Comptroller. 

(h)  Lands  to  be  acquired  should  be  inspected  and  a  report 
made  as  to  physical  conditions  of  same,  especially  as  regards 
roads,  structures  and  evidences  of  occupation. 

(i)  An  affidavit  of  title  should  be  secured  from  the  person 
offering  lands.  The  affidavit  should  cover  question®  of  occu- 
pation, leases,  easements,  etc.  A  general  form  will  be  found 
in  "  Appendix  X^a  "  and  "  X-b." 

(j)  Deed  from  the  owner  and  his  wife,  if  any,  properly 
executed,  with  the  necessary  revenue  stamps  affixed,  should 
be  secured.  This  deed  mnst  be  approved  by  the  Attorney 
General  as  to  form  and  manner  of  execution. 

(k)  Receipted  voucher  is  necessary  under  Chapter  569  of 
the  Laws  of  1916.  Same  must  be  approved  by  the  Conserva- 
tion Commission,  Commissioners  of  the  Land  Office  and 
Attorney  General. 


As  an  incident  to  the  examination  and  approval  of  title,  it 
becomes  necessary  to  examine  and  pass  upon  the  effect  of  maps, 
which  may  or  may  not  accompany  a  conveyance  in  the  chain  of 
title  or  which  may  or  may  not  be  filed  or  found  in  the  proper 

69.    Sections:  20,  9,  a6,  38,  39,  58,  59,  69,  71,  82,  Tax  Law. 

Eimdell  v.  I/akey,  40  N.  Y.  513. 

Clark  V.  Norton,  49  N.  Y.  243. 

Barlow  v.  S.  N.  N.  B.,  i6'3  N.  Y.  399. 

Overing  v.  Foote,  65  N.  Y.  263. 

Haight  V.  Mayor  of  N.  Y.,  99  N.  Y.  280. 

Lathers  v.  Keogh,  lO?  N.  Y.  &83. 

(Matter  of  Babcock,  115  N.  Y.  450. 

•  See  Weed's  Practical  Real  Estate  Law,  p.  710. 
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depository  for  sucli  maps.  The  Attorney  General  may  be  called 
upon  to  determine  whether  such  a  map  may  be  received  in  evi- 
dence as  an  ancient  document.  To  authorize  a  map  to  be  received 
in  evidence  as  an  ancient  document,  it  must  appear  upon  the  face 
of  the  map  to  have  been  executed  by  competent  authority  and  it 
must  have  been  found  in  a  proper  depository  or  have  been  made 
or  referred  to  as  a  part  of  the  muniments  of  title.  Where  the 
maker  of  a  map,  embracing  large  areas  of  land,  is  dead,  and  the 
map  has  been  generally  and  publicly  recognized  as  correct  by 
those  claiming  lands  shown  thereon,  it  may  be  received  in  evidence. 

A  map  is  merely  a  delineation  of  courses  and  distances  and 
may  be  properly  used  to  show  in  a  more  intelligible  form  the 
extent  and  location  of  lands  described  in  a  conveyance.  It  is 
immaterial  when  or  by  whom  it  was  made. 

A  certified  copy  of  la  map  may  be  accepted  with  the  same  force 
and  effect  as  an  original  map."" 

5.     Certified  Copies  of  Records  and  Papers. 

If  a  certified  copy  of  a  record,  paper  or  map  is  presented  to 
the  Attorney  General  in  support  of  a  title,  same  may  be  given 
the  same  consideration  as  if  the  original  had  been  produced  al- 
though the  original  might  have  been  destroyed'.  Section  933  of  the 
Code  provides  when  certified  copies  might  be  received  in  evidence. 
If  a  record,  paper  or  map  is  in  such  form  and  properly  certified 
so  that  it  might  be  received  in  evidence,  the  Attorney  General 
might  accept  and  file  same  vsdth  the  Comptroller  for  future  refer- 
ence and  use. 

6.     AcJcnowledged  Instruments. 
Section  937  of  the  Code  of  Civil  Procedure  reads  as  follows: 

"  Any  instrument,  except  a  promissory  note,  a  bill  of  ex- 
change, or  a  last  vnli,  may  be  acknowledged,  or  proved,  and 
certified,  in  the  manner  prescribed  by  law  for  taking  and 
certifying  the  acknowled'gment  or  proof  of  a  conveyance  of 

60.     Donohue  v.  Whitney,  133  N.  Y.  178. 
Code  references.     See  Author's   Note  and   Distribution   Table — page  xxIt. 
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real  property;  and  thereupon  it  is  evidence,  as  if  it  was  a 
conveyance  of  real  property." 

It  does  not  appear  that  this  section  has  been  taken  advantage 
of  very  generally  and  the  real  merit  of  the  section  may  be  more 
or  less  open  to  question.  It  gives  to  the  instrument,  although  not 
necessarily  in  form  a  deed,  when  properly  acknowledged,  the  same 
force  and  effect  as  a  conveyance  of  real  property.  The  question 
arises  as  to  what  is  meant  by  the  word  "  instrument."  The  follow- 
ing may  serve  as  illustrations : 

1.  If  a  person  holds  a  deed  of  lands,  which  he  assumes 
to  be  void,  he  might  by  an  instrument  in  writing,  duty 
acknowledged,  renounce  any  claim  of  title  under  such  deed. 

2.  If  a  person  has  conveyed  land  and  the  deed  has  been 
lost,  he  might  execute  an  instrument  reciting  the  fact  of  such 
conveyance  and  describing  the  lands  previously  conveyed  and 
giving  the  name  of  the  grantee.  Such  an  instrument,  prop- 
erly acknowledged,  might  have  the  effect  of  a  written  con- 
veyance to  such  grantee. 

3.  A  recital  in  a  deed  may  be  evidence  of  the  fact  recited. 
Instead  of  reciting  the  fact  in  a  deed,  it  might  be  stated  in  a 
separate  instrument,  duly  acknowledged,  which  would  have 
the  siame  force  and  effect  as  a  recital  in  a  deed.  This  would 
cover  a  recital  of  heirship. 

Such  instruments,  when  properly  acknowledged,  might  be  re- 
corded and  have  the  same  force  and  effect  as  a  recorded  conveyance 
of  real  property. 

As  to  what  instruments'  are  entitled  to  be  recorded  and  whether 
if  recorded  they  constitute  constructive  notice  presents  a  further 
question. 

Section  291  of  the  Eeal  Property  Law  provides  that  "  a  con- 
veyance of  real  property  *  *  *  on  being  duly  acknowledged 
by  the  person  executing  the  same  *  *  *  may  be  recorded  in 
the  office  of  the  clerk  of  the  county  where  such  real  property  is 
situated." 
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Section  290  of  the  Real  Property  Law  (Paragraph  3)  defines 
a  "  conveyance  "  as  including  "  every  written  instrument  *  *  * 
by  which  the  title  to  any  real  property  may  be  affected." 

If  the  title  to  real  property  may  be  "  affected  "  by  the  instru- 
ments mentioned  in  the  three  illustrations  cited,  the  county  clerk, 
on  tender  of  the  lawful  fees  therefor,  would  be  obliged  to  record 
same  in  his  office  and  the  record  thereof  would  be  constructive 
notice. 

Under  the  Revised  Statutes  of  Texas  (1879),  which  authorized 
a  record  of  all  instruments  of  writing  concerning  any  lands,  it 
was  held  in  Peterson  v.  Lowry  (48  Texas  408)  as  follows: 

"  A  written  acknowledgement  by  the  grantee  of  a  land 
certificate  already  located,  that  he  had  previously  sold  and 
conveyed  it,  is  an  instrument  relating  to  lands,  and,  as  such, 
proper  to  be  recorded.  When  duly  recorded,  it  is  notice  to 
subsequent  purchasers  from  the  maker  of  such  instrument." 

The  three  illustrations  all  involve  instruments  in  the  nature 
of  declarations  against  interest.  An  instrument  containing  a 
declaration  in  favor  of  the  declarant  would  not  be  in  the  nature 
of  a  conveyance  of  real  property,  and  could  not  affect  the  title 
to  real  property.  It  would  be  a  naked,  self-serving  declaration, 
unless  it  could  be  regarded  as'  an  ancient  document.*^ 

As  a  further  illustration  of  the  effect  of  an  acknowledged  in- 
strument on  the  title  of  real  property,  a  case  arose  where  an  owner 
of  lands  died  intestate,  leaving  books  and  records  showing  a  con- 
veyance by  decedent  of  a  particular  parcel  to  a  particular  person, 
who  had  subsequently  conveyed.  !N"o  deed  to  such  person  had  been 
recorded  or  could  'be  found,  resulting  in  a  missing  link  in  the 
chain  of  title.  The  heirs  of  the  decedent  refused  to  execute  a 
deed  of  the  lands  but  they  did  execute  a  statement  which  was  duly 
acknowledged,  reciting  that  their  ancestor  had  previously  con- 
veyed, basing  their  information  on  the  records  of  such  ancestor. 

61.  Hamershlag  X.  Duryea,  58  A.  D.  288;  68  N.  Y.  Supp.  lOfil;  af.  173 
N.  Y.  633. 
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The  declaration  contained  the  name  of  the  ancestor,  the  names  of 
the  heirs  and  a  description  of  the  property,  It  was  properly 
acknowledged  and  an  instrument  affecting  title  to  real  property. 
It  was  properly  recorded  and  became  constructive  notice  to  anyone 
who  might  take  a  conveyance  from  such  heirs.  It  would  also 
constitute  constructive  notice  to  one  taking  a  subsequent  deed 
from  anyone  claiming  under  the  decedent  other  than  the  pre- 
sumed grantee  of  the  decedent,  that  is,  the  one  to  whom  the 
records  of  the  decedent  showed  he  had  conveyed. 

7.     Presumption  of  Title. 

Where  a  person  hasi  for  a  long  period  of  time  exercised  rights 
of  ownership  not  amounting  to  adverse  possession,  which  might 
have  had  a  lawful  origin  by  grant  and  the  exercise  of  which 
naturally  would  have  been  prevented  by  other  persons  if  the 
exercise  of  such  rights  had  not  been  lawful,  the  presumption 
arises  that  the  right  was  created  by  a  proper  instrument.  Such 
instrument  might  have  been  lost  or  mislaid  and  not  recorded,  or 
given  at  a  time  when  recording  was  not  required. 

In  Pierre  v.  Fernald  (26  Me.  435)  it  was  said: 

"  The  principle,  upon  which  the  presumption  of  grants  or 
other  contracts  for  the  security  of  rights  and  easements  is 
made,  \%,  that  when  one  person  knowingly  permits  another 
for  a  long  course  of  years  and  without  molestation  or  inter- 
ruption to  claim  and  enjoy  rights,  easements  or  servitudes, 
injurious  to  him  or  his  estate,  it  would  be  against  man's 
experience,  and  contrary  to  his  motives  of  conduct,  to  account 
for  it  so  satisfactorily  in  any  other  manner,  as  to  presume, 
that  he  had  authorized  it  by  some  grant  or  agreement." 

"  When  it  appears  that  the  enjoyment  has  existed  by  the 
consent  or  license  of  the  person  who  would  be  injured  by  it,  no 
such  presumption  can  be  made." 

In  the  latter  part  of  the  eighteenth  century,  many  grants  of 
large  tracts  of  land  within  the  State  were  made.  Frequently,  a 
tract  was  granted  to  several  patentees  who  took  the  land  as  tenants 
in  common.     Later,  the  several  tenants  in  common  would  convey 
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to  one  of  their  number  or  to  a  stranger,  in  trust.  A  map  would 
be  made  of  the  land  and  lots  would  be  indicated  thereon.  These 
lots  would  be  drawn  by  the  several  patentees,  following  which  the 
grantee  in  trust  would  convey  the  lots  to  the  persons  drawing 
same,  who  would  thereupon  become  owners  in  severalty  as  distin- 
guished from  tenants  in  common. 

In  some  instances,  all  of  the  patentees  did  not  convey  to  the 
trustee  or,  if  they  did,  the  conveyances  cannot  be  found.  Such 
a  situation  was  involved  in  Doe  v.  Campbell  (10  Jtohnson's  Eep. 
474).  The  patent  was'  issued  to  twenty  persons  and  dated  in 
1765.  All  of  the  patentees',  except  two,  released  to  one  person  for 
the  purpose  of  making  partition,  leaving  outstanding  an  undivided 
2/20ths  interest.  It  was  stated  by  the  court  that  since  there  was 
proof  of  title  to  at  least  18/20ths  of  the  premises  "  the  jury  would 
have  been  warranted  in  presuming  a  title  even  to  the  remaining 
two  parts." 

A  similar  question  was'  present  in  Jackson  v.  Moore  (13  John- 
son's Eep.  513).  The  patent  was  granted  in  1764  to  24  persons. 
The  next  year  a  partition  was  made  among  the  then  proprietors. 
It  did  not  appear  that  all  of  the  original  patentees  had  released 
and  conveyed  to  th©  trustee,  who  had  covenanted  to  execute 
releases  in  fee  to  the  respective  owners  of  the  lots  according  to 
the  partition,  but  it  was  held  that,  after  a  lapse  of  about  fifty 
years,  title  to  the  whole  premises  might  be  presumed.  Several 
actions  involving  similar  questions  were  before  the  court,  being 
actions  in  ejectment.  Title  was  presumed  in  the  plaintiffs  except- 
ing in  cases  where  the  lands  were  actually  and  adversely  held  by 
others. 

Such  were  the  presumptions  indulged  in  by  the  courts  100  years 
ago.     Time  has  only  helped  to  strengthen  them. 

An  interesting  opinion  by  the  Chief  Judge  of  the  Supreme 
Court  of  Pennsylvania  delivered  in  1852  is  reported  in  18  Pa. 
State  Eep.  283,  95.°^  It  was  urged  that  the  presumption  of  law 
as  to  a  title  may  become  conclusive.  The  following  is  quoted 
from  the  opinion: 

ffij.    Strimpfler  v.  Roberts. 
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"  We  are  now  asked  to  determine  the  rights  of  the  parties, 
on  isuch  facts  as  can  be  fished  up  from  the  oblivion  of  more 
than  half  a  century.  Nearly  two  generations  have  lived  on 
the  earth,  and  been  buried  in  its  bosom,  since  this  business 
was  transacted.  Of  the  men  who  were  then  in  active  life, 
and  capable  of  being  witnesses,  not  one  in  twenty  thousand 
is  now  living.  Written  documents,  whose  production  might 
have  settled  this  dispute  instantly,  have  been,  in  all  probabil- 
ity, destroyed,  or  lost,  or  thrown  away  as  useless.  The 
matter  belongs  to  a  past  age,  of  which  we  can  have  no  knowl- 
edge, except  what  we  derive  from  history,  through  whose 
medium  we  can  dimly  discern  the  outlines  of  great  public 
events,  but  all  that  pertains  to  men's  private  affairs  is  wholly 
invisible,  or  only  visible  in  such  a  sort  as  to  confound  the  sense 
and  mislead  the  judgement.  '  ~No  man,'  says  Mr.  Justice 
Sergeant  (2  Watts  115),  '  ought  to  be  permitted  to  lie  by 
while  his  rights  can  be  fairly  investigated  and  justly  deter- 
mined, until  time  has  involved  them  in  uncertainty  and 
obscurity,  and  then  ask  for  an  inquiry.'  For  such  reasons 
as  these  it  is,  that  every  civilized  society  has  fixed  a  limited 
time,  within  which  all  rights  must  be  prosecuted.  Where 
this  is  not  done  by  positive  enactment  of  the  Legislature,  the 
judiciary  calls  in  the  aid  of  presumption;  and  courts  of 
equity,  though  not  bound  by  the  statutes  of  limitation,  close 
their  doors  against  stale  demands,  as  sternly  as  courts  of 
law. 

"  Time  will  raise  presumptions  as  conclusive  for  or  against 
an  original  title,  as  it  will  in  other  cases.  We  have  as  little 
power  to  read  the  ashes  of  burnt  papers,  or  call  dead  wit- 
nesses from  their  graves  to  testify  in  a  dispute  about  busi- 
ness transacted  by  the  land-jobbers  of  the  last  century,  as'  we 
would  have  if  the  controversy  was  on  any  other  subject." 

Where  the  owner  of  lands  not  actually  occupied,  and  of  no 
particular  value  at  the  time,  conveys  same  by  deed  which  is  in 
such  form  as  to  make  uncertain  the  exact  location  of  one  of  the 
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boundaries,  "  tte  presumption  must  be  that  it  included  all "  of 
the  tract  of  land  owned  by  the  grantor."' 


In  the  year  1898,  Section  960  was  added  to  the  Code  of  Oivil 
Procedure.  It  was  amended  in  1906.  It  provides  in  substance 
that  in  all  actions  to  recover  the  possession  of  or  to  determine 
the  title  to  or  for  trespass  upon  unoccupied  or  timber  lands,  the 
plaintiff  need  show  an  unbroken  chain  of  title  or  conveyance  to 
himself  for  only  thirty  years  next  preceding  the  commencement 
of  the  action  or  the  commission  of  the  trespass.  Such  proof 
shall  be  presumptive  evidence  of  ownership  by  the  plaintiff.  The 
burden  is  then  cast  upon  the  defendent  to  show  ownership  of  the 
lands  in  some  person  other  than  the  plaintiff. 

This  section  was  considered  in  Cravath  v.  Baylis."*  The  action 
was  trespass  upon  lands  not  actually  occupied.  The  plaintiff 
showed  a  chain  of  title  covering  a  period  of  a:bout  75  years 
but  not  starting  with  a  patent.  The  defendant  claimed  "  isolated 
acts  of  user."  The  court  held  that  plaintiff's  paper  title  was 
"  good  enough  to  establisb  the  presumption  that  he  was  the  owner 
at  the  time  of  the  trespass  " ;  that  the  defendant  "  not  showing 
any  paper  title  could  not  overcome  the  presumption  in  favor  of 
the  plaintiff  by  anything  less  than  proof  of  ownership  in  him- 
self or  some  person  other  than  the  plaintiff,  and  this  could  not 
be  done  by  evidence  of  occasional  cutting  of  hay  or  gathering 
driftwood  upon  the  premises.  Adverse  possession,  in  the  absence 
of  a  paper  title,  cannot  be  established  except  by  actual  continued 
occupation  of  premises." 

Section  960  of  the  Code  was  again  considered  in  Ridgway  v. 
Hawkins. °°  Like  the  Cravath  action,  it  was  for  damages  for 
trespass  on  unoccupied  land.  The  plaintiff  showed  an  unbroken 
chain  of  title  back  to  1745.  Defendant  showed  a  chain  of  title 
beginning  in  1828.     Title  was  presumed  to  be  in  the  plaintiff. 

In  M.  M.  Co.  V.  W.  R.  Co.,°°  plaintiff  claimed  to  be  the  owner 

63.  Cravath  v.  Baylis,  113  A.  D.  M6;  99  N.  Y.  Supp.  973;  af.  192  N.  Y.  559. 

64.  113  A.  D.  666;  99  N.  Y.  gupp.  973;  af.  193  N.  Y.  559. 

65.  123  A.  D.  15;   107  N.  Y.  Supp.  416. 

66.  142  N.  Y.  Supp.  1094. 

Code  references.     See  Author's   Note  and   Distribution   Table  —  page   xxir. 
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in  fee.  He  ibrought  an  action  under  Section  1638  of  the  Oode 
to  compel  the  determination  of  the  adverse  claim  which  the  defend- 
ant made  under  a  tax  deed.  There  was  no  actual  possession  of 
the  premises  involved  in  the  suit  and  the  question  was  presented 
as  to  whether  the  plaintiff  had  constructive  possession,  so  that 
the  action  might  be  maintained.  Plaintiff  proved  a  chain  of  title 
extending  back  more  than  thirty  years.  It  was  held  that  under 
Section  960  of  the  Code  this  created  a  presumption  of  title  in 
plaintiff  and  a  constructive  possession  by  plaintiff;  that  plaintiff 
was  entitled  to  the  judgment  asked  for.  It  was  further  held  that 
had  the  defendants  proven  possession  by  some  other  person,  their 
defence  would  have  been  made  out. 

The  Court  of  Appeals  held  that  proof  by  plaintiff  of  an  un- 
broken chain  of  title  since  the  year  1818  "  was  presumptive  evi- 
dence of  ownership  "  under  Section  960  of  the  Code."' 

Evidence  of  possession  by  those  in  whom  title  is  presumed  will 
strengthen  the  presumption,  especially  in  the  absence  of  any 
pretence  of  claim  in  opposition.  By  this  is  not  meant  such  a 
possession  as  to  constitute  adverse  possession.  Adverse  posses- 
sion for  twenty  years  would  alone  he  sufficient.  Any  possession 
which  would  be  likely  to  arouse  opposition  by  another  would  be 
sufficient  to  strengthen  the  presumption."' 

The  distinction  between  a  possession  under  a  claim  of  title 
and  the  act  of  claiming  title  was  pointed  out  in  Green  v.  Horn 
(207  ]Sr.  Y,  489). 

If  after  the  plaintiff  shows  a  chain  of  title  for  thirty  years, 
the  defendant  should  show  a  chain  of  title  for  a  longer  period, 
the  question  arises  as  to  whether  the  defendant  would  have  over- 
come the  presumption  of  title  in  plaintiff,  or  whether  the  pre- 
sumption would  still  hold  good. 

Another  rule  might  then  apply  in  an  ejectment  action,  that  the 
plaintiff  must  succeed  on  the  strength  of  his  own  title  and  not  on 
the  weakness  of  that  of  his  adversary.  °° 

67.  Bryan  v.  McGurk,  aOO  N.  Y.  332. 

68.  See  McKinnon  v.  Bliss,  21  N.  Y.  206. 

69.  (People  v.  Inman,  197  N.  Y.  200,  5. 

Judd  V.  Chilson,  177  A.  T>.  121;  183  N.  Y.  Supp.  695. 
Code  references.     See   Author's   Note   and   Distribution   Table  —  page   xxir. 
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This  rule  would  not  apply,  however,  in  an  action  to  determine 
title." 

Under  the  authority  of  Ridgway  v.  Hawkins  (123  A.  D.  15) 
it  would  appear  as  if  the  plaintiif  need  only  show  a  longer  chain 
of  title  than  that  shown  by  defendant.  But  thisi  case  does  not 
hold  that  plaintiff  must  show  a  longer  chain  of  title. 

In  the  last  analysis  the  inquiry  is  presented,  whether  in  an 
action  in  ejectment  or  trespass  or  to  determine  title,  the  plaintiff 
by  proving  title  for  thirty  years  under  Section  960  of  the  Code, 
must  succeed  unless  defendant  shows  a  chain  of  title  connecting 
with  the  patent  or  an  earlier  adverse  title  by  prescription.  It 
must  be  borne  in  mind  that  this  section  only  applies  in  case  of 
lands  "  unoccupied"  at  the  time  except  for  the  entry  or  trespass 
complained  of.     (Section  335,  Civil  Practice  Act.) 

It  seems  that  if  one  has  a  chain  of  title  to  lands  covering  a 
long  period  of  time,  say  fifty  or  more  years,  and  enters  upon 
such  lands,  he  should  not  be  regarded  as  a  trespasser  as'  against 
one  who  has  only  a  thirty-year  chain  of  title.  The  entry  should 
not  be  deemed  unlawful  excepting  as  against  one  having  a  chain 
of  title  connecting  with  the  patent.  If,  however,  neither  party 
connects  witih  the  patent,  the  one  showing  the  longer  chain  of 
title  might  be  held  to  be  entitled  to  greater  consideration  and  to 
prevail  whether  he  makes  the  first  entry  or  not.  The  Ridgway 
case  would  support  such  a  conclusion. 

(a)     Power  of  Attorney.* 

The  execution  of  a  valid  power  of  attorney  will  be  presumed 

in  favor  of  an  ancient  deed  purporting  to  be  executed  by  an 

attorney  more  than  thirty  years  ago,  even  though  the  power  of 

attorney  is  not  produced  and  no  proof  given  that  it  ever  existed.^^ 

8.     Marketable  Titles.^ 
When  the  State  seeks  to  acquire  title  to  lands  for  State  park 
purposes  by  purchase,  the  first  step  is  an  agreement  between  the 

70.  N.  P.  A.  V.  Lloyd,  167  N.  Y.  431. 

*i&'ee  also  Weed's  Practical  Real  Estate  Law,  p.  841. 

71.  Goodhue  v.  Cameron,  142  A.  D.  470,  5 ;  137  N.  Y.  Supp.  120. 
-}•  See  Weed's  Practical  Real  Estate  Law,  p.  715. 
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person  claiming  to  own  such  lands  and  the  Conservation  Com- 
mission. Such  agreement  is  made  in  writing  and  the  alleged 
owner  agrees  to  sell  and  convey  by  warranty  deed,  free  and  clear 
from  all  liens  and  encumbrances,  the  lands  desired  by  the  Con- 
servation Commission. 

It  was  held  in  Irving  v.  Campbell  (121  N".  Y.  353)  that  "it 
is  familiar  law  that  an  agreement  to  make  a  good  title  is  always 
implied  in  executory  contracts  for  the  sale  of  land,  and  that  a 
purchaser  is  never  bound  to  accept  a  defective  title." 

In  the  opinion  of  Chief  Judge  Ruger,  in  Irving  v.  Campbell, 
the  authorities  on  the  subject  of  a  marketable  title  were  reviewed 
and  discussed.     To  quote  from  the  opinion : 

"  '  A  good  title  means  not  merely  a  title  valid  in  fact,  but 
a  marketable  title,  which  can  again  be  sold  to  a  reasonable 
purchaser  or  mortgaged  to  a  person  of  reasonable  prudence 
as  security  for  a  loan  of  money.  A  purchaser  will  not  gen- 
erally be  compelled  to  take  a  title  when  there  is  a  defect 
in  the  record  title  which  can  be  cured  only  by  a  resort  to 
parol  evidence.'  'A  title  open  to  a  reasonable  doubt  is 
not  a  marketable  title.  The  court  cannot  make  it  such  by 
passing  upon  an  objection  depending  upon  a  disputed  ques- 
tion of  fact  or  a  doubtful  question  of  law,  in  the  absence  of 
the  party  in  whom  the  outstanding  right  was  vested.  He 
would  not  be  bound  by  the  adjudication,  and  could  raise 
the  same  question  in  a  new  proceeding.'     *     *     * 

"  '  It  would  especially  be  unjust  to  compel  a  purchaser  to 
take  a  title,  the  validity  of  which  depended  upon  la  question  of 
fact,  where  the  facts  presented  upon  the  application  might 
be  changed  on  a  new  inquiry  or  are  open  to  opposing  influ- 


It  was  pointed  out  that  in  the  aJbsence  of  a  good  record  title, 
the  purchaser  might  necessarily  be  driven  to  rely  for  a  defense 
upon  parol  evidence  which  might  then  be  accessible  or  not,  ac- 
cording to  circumstances  beyond  his  control. 

The  Court  of  Appeals  in  Heller  v.  Cohen  (154  N.  Y.  299) 
stated  rules  applicable  to  the  question  under  discussion  as  follows: 
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"  To  entitle  a  vendor  to  specific  performance,  he  must 
be  able  to  tender  a  marketable  title.  A  purchaser  ought  not 
to  be  compelled  to  take  property,  the  possession  of  which 
he  may  be  obliged  to  defend  by  litigation.  He  should  have 
a  title  that  will  enable  him  to  hold  his  land  free  from  prob- 
able claim  by  another,  and  one  that,  if  he  wishes  to  sell, 
would  be  reasonably  free  from  any  doubt  which  would  inter- 
fere with  its  market  value.  If  it  may  be  fairly  questioned, 
specific  performance  will  be  refused. 

"  So,  where  there  is  a  defect  in  the  record  title  which  can 
be  supplied  only  by  resort  to  parol  evidence,  and  the  title 
may  depend  upon  questions  of  fact,  the  general  rule  is  that 
the  purchaser  will  not  be  required  to  perform'  his  contract." 

Volumes  have  been  written  on  the  subject  of  marketable  titles, 
but  a  few  of  the  leading  cases,  including  those  cited  and  Hilliker 
V.  Eueger  (219  N.  Y.  334),  state  the  principal  rules  governing 
the  marketability  of  a  title. 

In  case  of  a  defect  in  the  record  title,  the  vendor  may  show 
a  title  by  adverse  possession.  The  purchaser,  by  taking  and  con- 
tinuing in  possession  for  a  period  of  twenty  years,  might  stand 
upon  same  regardless  of  the  earlier  possession,  even  though  he 
should  fail  in  his  proof  of  an  earlier  possession. 

A  vendor  who  bases  his  title  on  adverse  possession,  and  delivers 
afiidavits  in  support  thereof  to  the  purchaser,  might  place  the 
purchaser  in  a  position  where  he  should  complete  the  purchase. 

It  was  stated  in  O.  P.  A.  v.  Gouraud  (224  IST.  Y.  343,  50) 
that  "  titles  by  adverse  possessions  are  in  disfavor  with  persons 
contemplating  the  purchase  of  property  and  the  courts.  *  *  * 
There  are,  however,  cases  where  title  by  adverse  possession  has 
been  upheld  on  satisfactory  undisputed  parol  evidence." 

If  the  possession  by  the  purchaser  should  be  later  attacked,  he 
would  be  obliged  to  prove  earlier  adverse  possession  regardless 
of  any  afiidavits  w^hich  he  may  have.  Snich  afiidavits  would  simply 
serve  to  assist  him  in  securing  witnesses  to  prove  necessary  acts 
of  earlier  possession. 
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The  State  in  acquiring  lands  for  park  purposes  does  not  take 
actual  possession  and  must  rely  upon  the  record  title  of  the  person 
from  whom  the  purchase  is  made.  In  case  the  vendor  has  not 
a  complete  record  title  and  bases  his  claim  of  title  on  adverse 
possession  and  submits  affidavits  in  support  thereof,  such  affidavits 
should  be  perpetuated. 

In  People  ex  rel.  Smith  v.  Sohmer  ^^  it  was  held  that  claimant 
should  have  a  marketable  title  to  lands  in  order  to  secure  the  full 
value  thereof. 

Sixth.    Appropriation.* 

Both  Chapter  451,  Laws  of  1916  (known  as  the  Conserva- 
tion Law),  and  Chapter  569,  Laws  of  1916  (known  asi  the  Refer- 
endum Act),  provided  for  the  acquisition  of  lands  by  appro-' 
priation.  Such  appropriation  may  be  made  on  the  recom- 
mendation of  the  Conservation  Commission  if  it  is  not  able  to 
agree  with  the  owner  as  to  the  value  of  the  land  and  the  amount 
to  be  paid,  or  in  case  the  Attorney  General  does  not  approve  title 
in  the  one  offering  to  sell  and  convey  the  lands  to  the  State  at 
a  price  satisfactory  to  the  Conservation  Commission. 

Under  the  Conservation  Law  (Section  59)  the  approval  of 
the  Governor  is  required.  Under  the  Referendum  Act,  the  con- 
sent of  the  Commissioners  of  the  Land  Office  in  writing  is  re- 
quired to  be  filed  in  the  office  of  the  clerk  of  the  county  where 
the  lands  are  situated. 

The  Referendum  Act  made  the  provisions  of  the  Conservation 
Law  applicable  in  case  of  an  appropriation,  excepting  that  the 
consent  of  the  Commissioners  of  the  Land  Office  was  substituted 
for  the  approval  of  the  Governor.  It  is  therefore  necessary  to 
turn  to  the  Conservation  Law  for  the  purpose  of  finding  the  pro- 
cedure under  which  appropriations  are  made. 

Under  the  Conservation  Law  of  1916  (Section  59,  Paragraph 
2)  provision  was  made  for  the  making  of  an  accurate  description 
of  land  appropriated  by  lihe  Commission  and  the  endorsement 
thereon  of  a  notice  of  appropriation  to  be  filed  in  the  office  of 
the  Secretary  of  State. 

72.    163  A.  D.  S30;  af.  215  N.  T.  709. 

*  See  generally,  Nichols  on  Eminent  JDomain,  3d  Ed. 


FOKEST  PRESERVE,  PARKS,  RESERVATIONS     215 

A.     Service  of  Notice. 

The  question  of  service  of  notice  and  the  effect  thereof 
was  considered  generally  in  Chapter  X  —  Barge  Canal'  Lands, 
First,  K. 

Paragraph  3  of  Section  59  of  the  Conservation  Law  reads  as 
follows : 

"  Service  of  Notice.  The  said  commission  shall  there- 
upon cause  a  duplicate  of  said  description  and  certificate, 
with  notice  of  the  date  of  filing  thereof  in  the  office  of  said 
secretary  of  state,  to  be  served  on  the  owner  or  owners  of 
the  lands,  forests,  and  rig'hts  in  timber  upon  such  lands  and 
waters  so  appropriated;  and  from  the  time  of  such  service 
the  entry  upon  and  appropriation  by  the  people  of  the  state 
of  the  property  described  in  such  notice  shall  be  deemed 
complete,  and  thereupon  such  property  shall  become,  and  be, 
the  property  of  the  people  of  the  state.  Such  notice  shall 
be  conclusive  evidence  of  an  entry  and  appropriation  by  the 
state;  but  the  service  of  such  notice  shall  raise  no  pre- 
sumption that  the  lands,  forests,  and  rights  in  timber  upon 
such  lands  described  therein  are  private  property." 

As  to  who  is  an  owner,  see  Chapter  X  —  Barge  Canal  Lands, 
First,  K. 

The  effect  of  the  service  of  notice  of  appropriation  was  consid- 
ered at  length  in  People  v.  A.  R.  Co.  (160  N.  Y.  225). 

B.     Mannee  of  Service. 

Under  the  Conservation  Law  of  1916,  service  of  notice  was  re- 
quired to  be  personal  if  the  person  to  be  served  could  be  found 
within  the  State.  If  such  service  could  not  be  made  and  if  the 
Conservation  Commission  so  certified,  and  if  the  person  to  be 
served  was  one  mentioned  in  Section  438  of  the  Code  of  Civil 
Procedure,  it  was  necessary  to  secure  an  order  for  service  of 
the  notice  by  'publication  following  the  provisions  of  Article 
Second,   Title  I,  Chapter  V,  of  the  Code  of  Civil  Procedure. 

Code  references.     See  Author's   Note  and   Distribution   Table  —  page   xxiv. 
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This  necessitated  a  delay  during  the  time  of  the  publication  of 
the  notice,  as  well  as  the  expense  thereof  following  the  securing 
of  the  order  therefor,  which  resulted  in  an  amendment  by  Chapter 
290  of  the  Laws  of  1919,  which  provided  as  follows: 

4.  Manner  of  service.  Service  of  the  notice  and  papers 
provided  for  under  subdivision  three  must  be  personal  if 
the  person  to  be  served  can  be  found  within  the  state.  If 
the  said  commission  shall  not  be  able  to  serve  said  notice 
and  papers  or  to  cause  the  same  to  be  served  upon  the  owner 
or  owners  personally  within  the  state,  after  making  an  effort 
so  to  do  which  said  commission  shall  deem  to  be  reasonable 
and  proper,  service  may  be  made  by  filing  said  notice  and 
papers  in  the  office  of  the  county  clerk  of  the  county  wherein 
the  property  so  appropriated  is  situated  and  by  causing 
such  notice  and  papers  to  be  recorded  in  the  books  used  for 
recording  deeds  in  the  office  of  said  clerk.  On  the  filing  of 
said  notice  and  papers  with  said  clerk,  it  shall  be  the  duty 
of  said  clerk  to  record  same  in  the  books  used  for  recording 
deeds  in  the  office  of  said  clerk  and  to  index  the  name  of 
the  person  or  persons  to  whom  said  notice  is  directed  as  a 
grantor  in  an  index  book  to  be  kept  by  said  clerk. 

In  case  such  service  is  made  by  filing  said  notice  and 
papers  in  the  office  of  the  county  clerk,  any  person  so  served 
may  at  any  time  thereafter  file  a  claim  with  the  court  of 
claims,  against  the  state,  notwithstanding  the  two  years' 
limitation  provided  by  this  article  or  by  article  one,  title  3 
of  chapter  III  of  the  code  of  civil  procedure,  excepting 
that  if  the  person  so  served  shall  be  brought  in  and  made 
a  party  to  any  claim  or  proceeding  pending  in  the  court 
of  claims  or  before  a  referee  having  jurisdiction  to  hear, 
try  or  determine  a  pending  claim,  such  person  so  brought 
in  and  made  a  party  shall  not  thereafter  file  a  claim  against 
the  state  on  account  of  such  appropriation,  in  addition  to 
or  in  substitution  for  the  claim  to  which  he  has  been  made 
a  party,  unless  he  shall  file  such  additional  or  substituted 
claim  within  three  months  from  the  time  he  is  so  brought  in 
and  made  a  party. 
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Further  provision  was  made  for  recording  notice  and  proof  of 
personal  service  thereof,  as  follows: 

5.  Description  and  certificates  to  be  recorded.  If  service 
be  personal,  the  said  commission  shall  thereupon  cause  a 
copy  of  such  notice  and  papers,  together  with  an  affidavit  of 
due  service  thereof  on  such  owner  or  owners  to  be  filed  and 
recorded  in  the  same  manner  as  provided  in  subdivision  4 
and  it  shall  be  the  duty  of  said  clerk  to  record  in  the  books 
used  for  recording  deeds  in  the  office  of  said  clerk  and  to  index 
the  name  of  the  person  or  persons  to  whom  said  notice  is 
directed  as  a  grantor  in  an  index  book  to  be  kept  by  said  clerk. 

O.     Adjustment  Aftee. 

If  the  ownership  of  the  property  is  such  that  there  are  one  or 
more  adult  persons  who  could  convey  and  give  a  good  and  suffi- 
cient deed  of  conveyance,  and  if  such  owners  agree  with  the  Con- 
servation Commission  as  to  the  value  of  the  property  appro- 
priated, Paragraph  6  of  Section  59  of  the  Conservation  Law  pro- 
vided a  method  of  agreement  as  follows : 

6.  Adjustment  of  claims  by  agreement.  Claims  for  the 
value  of  the  property  appropriated,  and  for  legal  damages 
caused  by  any  such  appropriation,  may  be  adjusted  by  the 
commission,  if  the  amount  thereof  can  be  agreed  upon  with 
the  owner  or  owners  thereof.  Upon  making  any  such  adjust- 
ment and  agreement  the  commission  shall  deliver  to  the 
comptroller  a  certificate  stating  the  amount  due  to  said  owner 
on  account  of  such  appropriation  of  his  land  or  other  prop- 
erty, and  the  amount  so  fixed  shall  be  paid  by  the  treasurer 
upon  the  warrant  of  the  comptroller. 

An  opinion  by  Attorney  General  Charles  D.  Newton,  rendered 
June  9,  1919,  is  to  the  effect,  however,  that  if  the  appropriation 
was  under  Chapter  569  of  the  Laws  of  1916  instead  of  Chapter 
451  of  that  year,  no  such  agreement  could  be  made  without  the 
consent  and  approval  of  the  Commissioners  of  the  Land  Office. 

Subdivision   6  of  Section  59   of  the  Conservation  Law  was 
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amended  by  Chapter  206  of  the  Laws  of  1921,  so  that  it  now 
reads  as  follows: 

6.  Adjustment  of  claims  by  agreement.  Claims  for  the 
value  of  the  property  appropriated,  and  for  legal  damages 
caused  by  any  such  appropriation,  may  be  adjusted  by  the 
commission,  even  though  a  claim  has  been  filed  with  the 
court  of  claims,  if  the  amount  thereof  can  be  agreed  upon 
with  the  owner  or  owners  thereof.  Upon  making  any  such 
adjustment  and  agreement  the  commission  shall  deliver  to 
the  comptroller  a  certificate  stating  the  amount  due  to  said 
owner  on  account  of  such  appropriation  of  his  land  or  other 
property,  and  the  amount  so  fixed  shall  be  paid  by  the 
treasurer  upon  the  warrant  of  the  comptroller.  If  the 
property  was  appropriated  pursuant  to  the  provisions  of 
chapter  569  of  the  laws  of  1916  and  acts  supplemental 
thereto  or  amendatory  thereof,  such  adjustment  shall  be 
subject  to  the  approval  of  the  commissioners  of  the  land  office. 

In  case  of  a  failure  to  agree  the  Court  of  Claims  shall  have 
jurisdiction.  The  method  of  operation  will  be  found  under  the 
heading  "  Part  Four  —  Compensation  —  How  Acquired  by  the 
Individlual,"  hereinafter  set  forlth. 

The  owner  of  lands  appropriated  may  reserve  timber  thereon 
within  certain  restrictions.  Provision  is  made  by  Section  59  of 
the  Conservation  Law,  Paragraphs  9  and  11.  (See  Chapter  XIII, 
Third,  B,  hereof.) 

D.     CoTTET  OF  Claims. 

For  procedure  before  the  Court  of  Claims  in  case  a  claim  is 
filed  with  that  court,  see  Chapter  XXVI  hereof. 
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CHAPTER  XIV. 
River  Improvement  and  Water  Regulation. 

First.  River  Improvement. 

Second.  Storage  Reservoirsi 

Third.  Drainage. 

Fourth.  Union  Water  Districts. 

Fifth.  Saratoga  Springs  Reservation. 

First.     River  Improvement.* 

('Chapter  Gil,  Laws  of  1911.) 

The  River  ImprovemeiLt  Oominissioii  was  established  by  Chap- 
ter 734  of  the  Laws  of  1904,  as  a  permanent  conunisaion  for  the 
regulation  of  the  flow  of  water  courses  in  this  State,  in  aid  of 
the  public  health  and  safety. 

A  State  Water  Supply  Commission  was  created  in  1905  and  in 
the  following  year,  1906,  the  powers  and  duties  of  the  River 
Improvement  Commission  were  transferred  to  it. 

The  (State  Boards  and  Commissions  Law  (Chapter  56  of  the 
Laws  of  1909  and  Chapter  LIV  of  the  Consolidated  Laws)  re- 


*  iSee  also  iB.  C.  &  G.  Anno.  Con.  iLaws,  2d  Ed.,  Vol.  1,  p.  1292. 

Chapter  647  of  the  Laws  of  1911  waa  substantially  amended  by  Chapter 
499  of  the  iLaws  of  1921,  which  created  a  Water  Power  Commission  consisting 
of  the  Conservation  Commissioner,  the  Attorney  General  and  the  State 
Engineer. 

Chapter  &47  of  the  Laws  of  1911  was  also  amended  by  Chapter  579  of 
the  Laws  of  1931  by  inserting  a  new  article  creating  the  New  York  Water 
Power  Commission,  the  members  of  which  shall  be  the  same  as  under  Chapter 
499  of  the  Laws  of  1921,  together  with  the  Temporary  President  of  the 
Senate  and  iSpeaker  of  the  Assembly.  This  Commission  is  authorized  to 
issue  licenses  for  the  development  of  the  water  powers  in  which  the  State 
has  a  proprietary  right  or  interest. 
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enacted  the  substantial  provisions  of  Chapter  734  of  the  Laws 
of  1904. 

By  Chapter  647  of  the  Laws  of  1911,  the  powers  and  duties 
conferred  by  the  earlier  acts  were  transferred  to  the  Conservation 
Cbmmission  and  may  now  be  found  in  Article  VII  of  the  Con- 
servation Law. 

The  Act  of  1904  authorized  the  Eiver  Improvement  Commis- 
sion to  acquire  lands  by  the  exercise  of  the  power  of  eminent 
domain.  The  constitutionality  of  the  act  was  attacked  on  the 
ground  that  lands  might  be  entered  upon  and  permanently  occu- 
pied without  previous  payment  therefor,  and  that  it  failed  to 
provide  for  ;reasonable  notice  to  the  persons  interested.  The  con- 
stitutionality was  upheld  by  the  Court  of  Appeals  in  State  Water 
Supply  Commission  v.  Curtis  (192  W.  Y.  319)  for  the  expressed 
reason  that  the  act  did  not  authorize  the  permanent  occupation 
of  lands  without  previous  payment  of  the  fair  value  thereof. 

The  scope  of  the  Act  of  1904  and  the  powers  conferred  by 
and  under  it  was  again  before  the  court  in  People  v.  W.  S.  Com. 
(209  1^.  Y.  299),  and  it  was  held  that  an  improvement  is  not 
invalid  even  though  it  incidentally  involves  "  the  drainage  of  ad- 
jacent lands." 

The  Conservation  Law  (Sections  406-423)  defines  the  proced- 
ure which  must  be  followed,  viz. : 

Petition  for  the  improvement; 
Determination  upon  the  petition; 
Proceedings  upon  approval  of  petition ; 
Creation  of  improvement  districts; 
Proceedings  following  final  order; 
Entry  upon  lands  necessary  for  the  improvement; 
Special  steps  must  be  taken  if  the  lands  constitute  a  part 
of  the  Forest  Preserve; 

Manner  of  making  compensation; 
Issuance  of  bonds ; 
Apportionment  of  cost ; 
Assessment  and  collection  of  cost. 
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Second.     Storage  Reservoirs.* 

(Chapter  662,  Laws  of  1915.) 

This  chapter  added  Article  VII-A  to  the  Conservation  Law  and 
provided  for  river  regulation  by  storage  reservoirs. 

Under  this  act  river  regulation  districts  may  be  created  and 
the  Governor  may  appoint  boards  consisting  of  three  persons. 
Such  board  may  enter  upon  lands  for  the  purpose  of  making 
surveys  and  examinations  and  may  acquire  and  hold  such  real 
estate  as  may  be  necessary  either  by  agreement  or  condemnation. 
Title  to  property  shall  be  taken  in  the  name  of  the  State  of 
New  York.     (Section  446.)^ 

Third.     Drainage. 

(Article  VIII,  Conservation  Law.) 

The  Conservation  Commission  is  also  empowered  to  drain  lands 
and  cause  drainage  improvements  to  be  made.  (Sections  480—491, 
Conservation  Law.)  To  this  end  the  Commission  may  enter  upon 
necessary  lands,  structures  and  waters  and  temporarily  or  perma- 
nently use  and  occupy  same  for  the  purposes  of  the  improvement. 
A  fee  or  an  easement  may  be  taken  and  the  amount  to  be  paid 
therefor  determined  by  agreement  or  in  condemnation  proceedings. 

Fourth.    Union  Water  Districts. 

(Article  IX-A,  Conservation  Law.) 

Union  water  districts  may  be  formed  pursuant  to  Sections  530- 
539  of  the  Conservation  Law.  The  Conservation  Commission 
may  enter  upon  any  land  or  water  for  the  purpose  of  making 
surveys,  examinations  and  investigations,  and  is  empowered  to 
purchase  or  acquire  lands  and  waters  by  condemnation  and  to 
take  possession  of  same  in  the  name  of  the  "  People  of  the  State 
of  New  York."     (Section  533.)' 

*  See  also  B.  C.  &  G.  Anno.  Con.  (Laws,  2d  Ed.,  Vol.  1,  p.  1308. 

1.  Phelps  V.  People,  73  N.  Y.  334,  63. 

2.  Ph«Ips  V.  People,  72  N.  Y.  334,  «3. 
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Fifth.     Saratoga  Springs  Reservation. 

(Article  X,  Conservation  Law.) 

This  article  was  added  by  Ctapter  295  of  the  Laws  of  1916. 

It  is  made  the  duty  of  the  Commission  and  it  is  given  the 
power  to  select  lands  in  the  town  of  Saratoga  Springs,  Saratoga 
County,  necessary  for  a  'State  reservation  and  to  preserve  the 
natural  mineral  springs.  Such  lands  may  be  acquired  by  agree- 
ment and  conveyance  or  title  may  be  secured  by  filing  a  map  in 
the  office  of  the  Secretary  of  State  and  .Saratoga  county  clerFs 
office.  The  fee  may  be  taken  or  only  a  right,  easement  or  interest, 
which  shall  become  and  be  the  property  of  the  State  of  New  York.' 

8.    iSee  Saratoga  State  Waters  Corp.  v.  Pratt,  227  N.  Y.  429. 
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CHAPTER  XV. 
Historical  Places.* 

First.     Generally. 

By  Chapter  166  of  the  Laws  of  1895,  as  amended,  trustees 
of  scenic  and  historic  places  were  created  for  the  purpose  of 
caring  for  certain  property  of  the  State,  the  corporate  name  being 
"  The  American  Scenic  and  Historic  Preservation  Society,"  which 
was  made  capable  of  purchasing  or  acquiring  title  to  places  of 
scenic  or  historic  interest. 

By  Chapter  116  of  the  Laws  of  1896,  authority  was  given  to 
accept  a  grant  of  land  known  as  the  "  John  Brown  Farm  "  in 
Essex  County,  same  being  the  gift  of  Henry  Clews  and  wife. 
The  farm  contains  243  acres  and  was  occupied  by  the  historic 
John  Brown. 

Chapter  279  of  the  Laws  of  1897  authorized  the  Comptroller 
to  acquire  title  to  50  acres  of  land  in  Warren  County  where  the 
battle  of  Lake  George  was  fought. 

By  Chapter  764  of  the  Laws  of  1897  the  Commissioners  of  the 
Land  Office  were  authorized  to  acquire,  in  the  name  of  the  People 
of  the  State,  36  acres  of  land  in  EocMand  County,  known  as  the 
"  Stony  Creek  Battlefield." 

Chapter  653  of  the  Laws  of  1904  provided  for  the  acquisition 
by  the  Commissioners  of  the  Land  Office,  in  the  name  of  the 
People,  of  the  site  of  Eort  Brewerton  in  Oswego  County. 

Chapter  681  of  the  Laws  of  1906  authorized  the  Commissioners 
of  the  Land  Office,  in  the  name  of  the  People  of  the  State,  to  acquire 
title  to  about  18  acres  of  land  in  the  city  of  Johnstown,  Fulton 
County,  known  as  the  "  Johnson  Mansion  and  Blockhouse,"  form- 
erly owned  and  occupied  by  Sir  William  Johnson. 

Chapter  168  of  the  Laws  of  1908  authorized  the  city  of  Yonkers 
to  coiwey  to  the  State,  lands  in  that  city  known  as  the  "  Phillipse 
Manor  House." 

*:See  also  B.  C.  &  G.  Anno.  Con.  Laws,  ad  Ed.,  Vol.  3,  p.  3689. 
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Chapter  217  of  tlie  Laws  of  1913  provided  for  the  acquisition 
of  title  to  lands  in  Herkimer  County,  known  as  the  "  Herkimer 
Farm  "  and  owned  and  occupied  by  General  ISTicholas  Herkimer 
in  his  lifetime. 

In  the  same  year,  by  Chapter  716,  the  Bennington  Battlefield 
was  authorized  to  be  acquired.  This  land  is  located  in  Rensselaer 
county. 

Chapter  496  of  the  Laws  of  1915  authorized  the  American 
Scenic  and  Historic  Preservation  Society  to  acquire  title  to  lands  in 
Letehworth  Park,  title  to  vest  in  the  State.  Letchworth  Park 
embraces  1,000  acres  lying  on  both  sides  of  the  Genesee  Eiver  in 
Wyoming  and  Livingston  Counties.  It  was  donated  to  the  State 
in  190Y. 

Lands  in  the  city  of  Amsterdam,  Montgomery  County,  on  which 
is  located  The  Guy  Park  House,  which  was  the  home  of  Sir  Guy 
Johnson  in  Revolutionary  days,  was  appropriated  in  connection 
•with,  the  construction  of  the  Barge  Canal  and  for  Barge  Gandl 
purposes.  By  Chapter  316  of  the  Laws  of  1917,  the  Superin- 
tendent of  Public  Works  was  authorized  to  repair  and  restore 
the  house  and  transfer  the  custody  thereof  to  the  Daughters  of  the 
American  Revolution. 

Other  historical  places  owned  by  the  State  are: 

W'ashii^on's  Headquarters  at  l^ewburgh,  purchased  by 
the  State  in  1849. 

Senate  House  at  Kingston,  acquired  by  the  State  in  1887. 

Seneca  Indian  Cbuncil  Rock  in  Monroe  County. 

Alexander  Hamilton  Mansion,  known  as  Hamilton  Grange, 
in  New  York  'City. 

Spy  Island  in  the  Little  Salmon  River,  Oswego  County. 

Battle  Island  in  the  Oswego  River,  Oswego  County. 

It  is  to  be  noted  in  particular  that  the  method  of  acquiring 
title  to  the  foregoing  historical  places  is  decidedly  varied  as  well 
as  the  manner  of  care  and  maintenance.  There  is  no  uniform 
method  of  acquiring  title  to  historical  places  or  as  to  the  super- 
vision thereof,  although  trustees  of  scenic  and  historic  places  were 
created  in  1895. 
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CHAPTER  XVI. 

State  Lands  —  Generally. 

First.       Palisades  Interstate  Park. 

Second.    Other  Parks. 

Third.      State  Institutions  —  Miscellaneous. 

In  addition  to  lands,  the  title  to  which  has  been  acquired  by 
the  State  for  canal  purposes,  including  all  canal  enlargements  and 
reconstruction,  lands  acquired  for  highways,  bridges,  Forest  Pre- 
serve, Adirondack  and  Oatskill  Parks  and  lands  of  historical 
interest,  the  State  has  acquired  title  to  other  lands  by  various 
methods  and  under  general  or  special  acts  and  from  year  to  year 
•continues  to  so  acquire  title  to  lands.    This  includes  the  following : 

First.     Palisades  Interstate  Park.* 
This  park  was  originally  created  in  1900  by  the  States  of  iN'ew 
"York  and  E^ew  Jersey.     The  prime  object  was  to  preserve  the 
scenery  and  create  a  place  of  recreation. 

The  Eeferendum  Act  of  1916  (Chapter  569)  provided  that 
$2,500,000,  or  one-fourth  of  the  $10,000,000  to  be  realized  from 
the  sale  of  bonds,  should  be  applica:ble  to  the  acquisition  of  lands 
for  the  extension  of  the  Palisades  Interstate  Park.  The  moneys 
were  to  be  expended  and  the  lands  acquired  by  the  Commissioners 
of  the  Palisades  Interstate  Park  under  Chapter  170  of  the  Laws 
of  1900.  The  title  was  to  be  acquired  by  contract  or  condemna- 
tion. The  park  is  administered  by  commissioners  appointed  by 
the  Governors  of  New  York  and  New  Jersey. 

Second.     Other  Parks. 

Other  parks  include  the  following: 

Mohansio'  Lake  Reservation,  containing  over  1,000  acres 
and  located   in  Westchester   County.      This  was   originally 

*See  also  B.  C.  &  G.  Anno.  Con.  iLaws,  3d  Ed.,  Vol.  5,  p.  5545. 
15 
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acquired  for  hospital  and  training  school  purposes,  but  was 
converted  into  a  park  in  1918. 

Fire  Island  State  Park  on  the  south  shore  of  Long  Island, 
containing  about  100  acres. 

John  Boyd  Thatcher  Park  of  350  acres,  located  in  Albany 
Ck)unty  and  given  to  the  State  in  1914. 

Lester  Park  in  Saratoga  County  given  to  the  State  in  the 
same  year. 

Battle  Island  Park  of  200  acres,  in  Oswego  Comity,  given 
to  the  State  in  1916.    It  includes  Battle  Island. 

Montcalm  Park  in  the  city  of  Oswego. 

Watkins  Glen  of  100  acres  in  Schuyler  County,  purchased 
by  the  State  in  1906.    It  has  special  geological  interest. '^ 

ITiagara  Falls  State  Keservation,  administered  by  five 
commissioners  appointed  by  the  Governor,  includes  about 
400  acres  of  land  and  land  under  water.  Title  was  acquired 
by  condemnation  proceedings  for  the  purpose  of  preserving 
the  natural  scenery.^ 

Third.     State  Institutions  —  Miscellaneous. 

In  addition  to  the  foregoing,  the  State  owns  the  lands  on  which 
are  located  the  foUowii^: 

State  Capitol, 
State  prisons, 
State  hospitals, 
Asylums, 
Custodial  institutions, 

and  the  many  buildings  used  in  connection  therewith. 

There  are  numerous  other  parcels  of  land  owned  by  the  State, 
among  which  are  the  following : 

A  parcel  of  25  acres  at  Crown  Point  on  Lake  Champlain, 
given  to  the  State  in  1910. 

Clark  Eeservation  in  Onondaga  County,  given  to  the  State- 
in  1915. 

1.  See  Chapter  731,  Laws  of  1911. 

2.  See  Sections  100^108,  Public  Lands  Law. 
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Sixteen  acres  of  land  in  Chemung  County,  known  ^s  the 
Newtown  Battlefield.* 

Squaw  Island  in  Canandaigua  Lake,  Ontario  County. 

Stark's  Knob,  containing  four  acres  and  located  in  Sara- 
toga County,  given  to  the  State  in  1916. 

Saratoga  Battle  Monument  at  Schuylerville,  Saratoga 
County,  given  to  the  State  in  1895. 

Temple  Hill  near  Newburgh,  Orange  County,  given  to  the 
State  in  1917. 

The  Clinton  House  at  Poughkeepsie,  occupied  by  George 
Clinton,  the  first  Governor  of  the  State. 

The  Schuyler  Mansion  in  the  city  of  Albany,  which  is 
administered  by  ten  trustees  appointed  by  the  Governor. 

There  is  no  central  office  in  which  records  may  be  found  as  to 
aU  land,  title  to  which  has  been  acquired  by  the  State.  Informa- 
tion may  be  found  in  the  office  of  the  State  Comptroller  and  in 
particular  as  to  the  following : 

Lands  acquired: 

(a)  For  canal  purposes, 

(b)  Under  tax  deeds, 

(c)  On  foreclosure  of  Loan  Commissioners'  mortgages, 

(d)  Eor  State  Park  purposes. 

There  is  on  file  in  the  office  of  the  Comptroller  a  list  compiled 
by  him  in  1907  of  lands  outside  of  the  Forest  Preserve,  title  to 
which  was  acquired  by  the  State  as  a  result  of  tax  sales;  also, 
a  list  compiled  by  the  Conservation  Commission  in  1914,  of  lands 
inside  the  Forest  Preserve,  title  to  which  was  acquired  by  the 
State  as  a  result  of  tax  sales  or  pursuant  to  the  Conservation  Law. 

The  records  in  the  Comptroller's  office  show  that  the  State  has 
title  to  about  100  parcels  of  land  in  the  Forest  Preserve  counties, 
aggregating  over  11,000  acres,  and  to  about  150  parcels  outside 
of  Forest  Preserve  counties,  aggregating  about  8,500  acres,  as  a 
resxilt  of  the  foreclosure  of  Loan  Obmmissioners'  mortgages. 

Section  26  of  the  State  Finance  Law  requires  the  Comptroller 

8.    See  CJhapter  1«7,  Laws  of  1913. 
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to  foreclose  all  mortgages  belonging  to  the  State,  upon  default, 
whenever  it  becomes  necessary  to  protect  the  interest  of  the  State. 
Such  foreclosure  proceedings  shall  be  prosecuted  by  the  Attorney 
General.  The  Comptroller  is  authorized  to  bid  in  the  premises 
for  and  on  behalf  of  the  State,  in  case  a  sufficient  amount  is  not 
bid  therefor,  as  provided  by  Section  27  of  the  State  Finance  Law. 
The  records  in  the  offices  of  the  State  Comptroller,  State  En- 
gineer and  Secretary  of  State,  in  particular,  will  disclose  a  large 
part  of  the  State's  ownership. 
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FART  THREE. 

How  An  Individual  Acquires  Title. 

Chap.    XVII.  Colonial  Grants. 

XVIII.  State  Legislative  Grants. 

XIX.  Patents  fronx  Commissioners  of  Land  Office. 

XX.  Lands  Under  Navigable  Waters. 

XXI.  Abandoned  Canal  Lands. 

XXII.  Surplus  Water  and  Water  Power. 

XXIII.  Conveyance  of  Canal  Lands. 

XXIV.  Condemnation. 


CHAPTER  XVII. 
Colonial  Grants. 

Reference  has  been  made  under  Ctapter  I,  to  the  origin  of  the 
State  Grovemment  April  20,  1117,  and  to  the  fact  that  all  grants 
made  by  the  King  of  Great  Britain  after  October  14,  1115,  are 
void.  Prior  to  that  time,  all  patents  granted  were  known  as 
Colonial  patents  or  grants. 

The  first  patent  granted  to  Killian  Van  Rensselaer,  of  "  Rens- 
selaerwyck,"  bears  date  1630  and  was  confirmed  in  1685  and  1704. 

Gardners'  Island  was  granted  in  1639. 

A  list  of  subsequent  patents  may  be  found  in  the  Historical  and 
Statistical  Gazetteer  of  New  York  State,  published  in  1860  and 
compiled  by  J.  H.  French. 

A  Calendar  of  New  York  C'olonial  Manuscripts,  indorsed 
Land  Papers,  in  the  office  of  the  Secretary  of  State,  was  published 
in  1864.  This  Calendar  covers  a  period  from  1643  to  1803  and 
serves  as  an  index  to  sixty-three  volumes  of  Land  Papers  in  the 
office  of  the  Secretary  of  State. 

Many  of  the  early  Colonial  patents  are  found  in  the  New 
York  State  Library  or  in  the  office  of  the  Secretary  of  State. 
It  recently  became  necessary  for  the  Attorney  General  to  examine 
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title  to  an  island  in  the  Mohawk  River  near  Schenectady,  at  one 
time  known  as  Marten's  Island  and  now  known  as  Van  Slyck's 
Island.  There  was  no  record  of  a  patent  having  been  issued, 
but  after  investigation  an  original  patent  was  found  in  the  office 
of  the  President  of  Union  College.  This  patent  was  issued  Nov- 
ember 12,  1662,  and  written  in  the  Dutch  language.  A  trans- 
lation was  secured,  which  is  now  on  file  in  the  Division  of 
Archives  and  History  of  the  University  of  the  State  of  New 
York. 

Similar  patents  are  recorded  in  Books  of  Patents  in  the  New 
York  State  Library. 
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CHAPTER  XVIII. 
State  Legislative  Grants. 

The  first  session  of  the  State  Senate  and  Assembly  was  held  on 
the  tenth  day  of,  September,  1777. '  The  first  act  (Chapter  I) 
was  passed  February  6,  1778. 

Chapter  32,  passed  at  the  fourth  session  of  the  Legislature 
on  March  20,  1781,  provided  for  the  granting  of  unappropriated 
lands  to  two  regiments  to  be  raised  for  the  defence  of  the  State. 
Land  was  to  be  granted  in  tracts  of  500  acres,  each  designated 
a  "  right,"  the  number  of  "  rights  "  to  be  granted  to  one  person 
being  dependent  upon  the  rank  of  the  one  to  whom  the  "  right " 
was  to  be  granted.  The  act  provided  for  a  location  and  a  survey 
to  be  made  by  the  Surveyor  General,  which  was  to  be  filed  in 
the  office  of  the  Secretary  of  State.  The  person  performing 
military  service  for  the  required  time  wasi  immediately,  after  the 
expiration  of  his  time  of  service,  entitled  to  the  grant  of  the 
land  so  located. 

The  first  grant  made  by  the  Legislature  to  an  individual  was 
made  pursuant  to  Chapter  26  of  the  Laws  of  1783,  which  pro- 
vided as  follows: 

That  John  Cochran  might  locate  2,000  acres  of  land  on 
certain  conditions  and  that  whenever  he  should  certify  such 
location  to  the  Surveyor  General  of  this  State,  if  it  appear 
to  the  Surveyor  General  that  the  2,000  acres  of  land  were 
properly  located  and  described,  the  Surveyor  General  should 
approve  such  location  and'  cause  the  same  to  be  filed  in  the 
office  of  the  Secretary  of  State  and  should,  also,  cause  a 
survey  of  the  lands  so  located  to  be  made  and  returned, 
whereupon  John  Cbchran  should  immediately  be  entitled 
to  a  grant  of  the  lands. 

In  1859,  there  was  published  a  Catalogue  of  Maps  and-  Sur- 
veys in  the  Offices  of  the  Secretary  of  State,  State  Engineer  and 
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Surveyor,  Oomptroller  and  New  York  State  Library.  This 
catalogue  refers,  among  others,  to  Volume  XL  of  Maps  in  the 
office  of  the  Secretary  of  State  and,  in  particular,  to  a  map  of 
2,000  acres  of  land  on  the  south  side  of  the  Mohawk  Eiver  in 
the  county  of  Montgomery  surveyed  for  John  Cochran  by  the 
Surveyor  General.  Thus,  the  foundation  is  laid  for  determin- 
ing what  land's  were  intended'  to  be  granted  to  John  Cochran 
pursuant  to  Chapter  26  of  the  Laws  of  1783. 

This  was  followed  by  a  patent  to  John  Cochran  recorded  in 
the  office  of  the  Secretary  of  State  in  Book  ISTo.  17  of  Patents, 
page  146. 

Other  State  legislative  grants  may  be  found  in  the  same  way, 
by  examining  the  proceedings  of  the  Legislature  from  year  to 
year. 

In  some  instances  the  Legislature  in  and  by  an  act  granted 
specific  lands  or  rights  in  lands,  such  as  the  right  to  build  a 
dam  across  the  Mohawk  River.  Such  grants  were  not  always 
followed  by  the  issuance  of  letters  patent,  the  act  itself  being 
effectual  to  convey  the  land  or  right  in  land. 

Following  the  creation  of  the  Commissioners  of  the  Land 
Office,  it  was  not  the  general  practice  of  the  Legislature  to  make 
grants  direct  or  as  was  done  in  the  John  Cochran  case.  The 
Legislature  gave  to  the  Commissioners  of  the  Land  Office  general 
authority  to  grant  lands  and  specific  authority  to  grant  designated 
lands.     To  illustrate,  see  Chapter  26  of  the  Laws  of  1793. 
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First.     Generally, 

The  Commissioners  of  the  Land  Office  were  created  May  10, 
1784,  by  Chapter  60  of  that  year.  Chapter  67  of  the  Laws  of 
1786  repealed  the  Act  of  1784  and  provided  a  more  definite 
procedure  for  the  sale  of  unappropriated  State  lands.  (See 
Chapter  IV  hereof.) 

The  rights  of  the  Commissioners  of  the  Land  Office  with  re- 
gard to  different  types  of  land  have  changed  from  time  to  time 
with  the  various  statutes  and  amendments  thereof.  At  present 
they  are  fixed  by  the  "  Public  Lands  Law,"  being  Chapter  50  of 
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the  Laws  of  1909,  as  amended.     Under  this  act,  Commissioners 
of  the  Land  Office  are  vested  with  the  power  to  dispose  of: 

1.  Unappropriated  State  lands. 

2.  Lands  under  water. 

3.  Abandoned  Canal  lands. 

Second.    Unappropriated  State  Lands.* 

Unappropriated  State  lands  are  by  Section  30  of  the  Public 
Lands   Law  classified   into   six  groups    as  follows: 

A.     State  Lands  BELOiirGiNG  to  the  Common  School  Fund. 

Land's  belonging  to  the  "  common  school  fund  "  and  owned  by 
the  State  have  generally  been  disposed  of.  The  "  common  school 
fund  "  is  defined  by  Section  80  of  the  State  Finance  Law. 

These  lands  should  not  be  confused  with  those  set  apart  for  local 
schools,  the  proceeds  of  which  are  referred  to  as  the  "  school  fund." 
(See  Article  XIX,  Education  Law.)  This  "  school  fund>"  and 
the  early  history  of  lands  belonging  to  it,  were  discussed  by  J.  H. 
French,  at  page  47  of  his  Crazetteer  of  New  York  State.  (Supra, 
page  229.) 

It  frequently  happens  in  the  examination  of  title  to  lands  that 
some  were  at  one  time  set  apart  for  school  purposes,  either  as 
belonging  to  the  "  school  fund  "  or  to  the  "  common  school  fund." 

B.     Escheated  LANos.f 

Sections  1977  to  1982,  inclusive,  of  the  Code  of  Civil  Pro- 
cedure provide  for  the  bringing  of  actions  by  the  Attorney 
General  for  the  possession  of  real  property  escheated,  i.  e.,  where 
title  to  lands  has  reverted  to  the  State  by  reason  of  the  failure  of 
heirs  or  as  the  result  of  a  conviction  or  outlawry  for  treason. 

Article  V  of  the  Public  Lands  Law  makes  provision  for  a 
petition  for  release  of  escheated  lands,  as  well  as  for  a  convey- 
ance thereof. 

*See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  6,  p.  6760. 
t  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  6,  p.  6770. 
Weed's  Practical  Eeal  Estate  Law,  p.  435. 
Code  references.     See   Author's   Note  and   Distri'bution   Table  —  page  zxix 
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The  Commissioners  of  the  Land  Office  have  adopted  rules  and 
regulations  governing  applications  for  the  grant  or  conveyance 
of  lands  escheated  to  the  State.  A  copy  of  such  rules  is  con- 
tained in  "  Appendix  XL" 

Particular  attention  is  called  to  the  fact  that  by  Section  69 
of  the  Public  Lands  Law  patents  of  real  property  escheated  to 
the  State,  granted  before  May  16,  1892,  have  been  ratified  and 
confirmed  unto  the  patentees,  their  heirs  and  assigns. 

0.     Lands  Oonveted  to  State  foe  Benefit  of  Canal  Fund. 

Under  the  early  Canal  Acts  (1816,  1817  and  following),  it 
was  anticipated  that  lands  would  be  granted  or  donated  by  citizens 
for  the  purpose  of  constructing  the  canals  and  in  particular  the 
lands  over  which  the  canals  were  to  be  constructed.  A  fund 
was  created,  which  was  known  as  the  "  canal  fund,"  managed  by 
the  Commissioners  thereof.  It  was  assumed  that  grants  of  land 
would  be  made  to  the  Commissioners  of  the  Canal  Fund  and 
these  expectations  were  in  part  realized.  The  Holland  Land 
Company  gave  a  large  tract  in  Cattaraugus  County.  Other  lands 
were  given  ^  or  bought  and  credited  to  the  "  canal  fund."  Such 
lands  conveyed  to  the  State  and  not  devoted  to  any  public  use  may 
be  granted  by  the  Commissioners  of  the  Land  Office.^ 

Section  60  of  the  State  Finance  Law  is  to  the  effect  that  the 
"  canal  fund  "  shall  consist  of  real  property  granted  for  the  con- 
struction of  the  canals  and  remaining  unsold.  Section  61  provides 
that  the  care  and  disposition  of  all  lands  belonging  to  the  "  canal 
fund  "  shall  be  vested  in  the  Commissioners  of  the  Land  Office. 

D.     Lands    Purchased    by    State    on    Foreclosure    of 

Mortgages. 

United  States  funds,  as  well  as  funds  of  the  State,  have  been 
loaned  to  individuals  owning  real  property,  who  in  turn  have 
given  mortgages  knovni  as  Loan  Commissioners'  mortgages'.  These 
mortgages  were  entered  in  a  book  in  the  office  of  the  county  clerk 
of  the  county  where  the  lands  were  located  and  signed  by  the 

1.  See  reference  to  "  CessiomB  "  in  Chapter  EX,  Hrst,  hereof. 

2.  See  Article  III,  Public  Lands  Law. 
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mortgagor,  the  mortgagee  heing  the  "  Commissioiiers  for  loaning 
certain  moneys  of  the  United  States."  These  mortgages  were 
not  prepared  on  forms  and  a  record  only  made  in  the  clerk's 
office,  hut  the  original  was  written  in  the  record  book  and  the 
original  signature  and  execution  were  made  in  the  record  book, 
so  that  the  mortgage  could  not  be  assigned  and  delivered  with- 
out tearing  out  the  page,  or  satisfied  without  mutilating  the  orig- 
inal signature. 

Many  of  these  mortgages  have  been  foreclosed  under  the  pro- 
visions of  Section  26  of  the  State  Finance  Law  and  title  has 
become  vested  in  the  State,  when  not  otherwise  sold,  under  Sec- 
tion 27  of  the  same  law. 

These  lands  were  and  are  subject  to  sale  as  provided  by  Article 
III  of  the  Public  Lands  Law. 

E.  State  Lands  Within  Limits  of  City  oe  Village  Not 
;  Devoted  to  Public  Use. 

The  State  has,  from  time  to  time,  owned  lands  within  the  limits 
of  a  city  or  village,  which  lands  have  not  been  devoted  to  a 
public  use.  Under  the  definition  of  the  "  Eorest  Preserve " 
(Section  62,  Conservation  Law),  the  Eorest  Preserve  shall  include 
lands  within  the  counties  enumerated  therein  excepting  lands 
within  the  limits  of  any  city  or  village.  Article  III  of  the  Public 
Lands  Law  makes  provision  for  the  sale  and  conveyance  of  same. 

E.     Other  Lands  Belonging  to  the  State. 

Under  this  heading  would  be  included  lands  acquired  by  the 
State  through  tax  sales.  At  one  time  it  was  the  policy  of  the 
State  to  sell  and  convey  such  lands  under  the  direction  of  the 
Commissioners  of  the  Land  Office.  Such  lands  are  still  being 
sold  unless  they  are  located  within  the  Eorest  Preserve.  Since 
the  State  adopted  the  policy  of  acquiring  lands  within  the  Eorest 
Preserve,  and  in  particular  within  the  Adirondack  and  Oatskill 
Parks,  as  defined  by  Section  62  of  the  Conservation  Law,  it  has 
not  been  the  policy  of  the  State  to  sell  lands  with  these  Parks. 

The  Commissioners  of  the  Land  Office  have  prescribed  a  form 
of  notice  of  application  for  sale.     See  "  Appendix  XII." 
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A  disitinction  is  made  between  an  applicant  who  claims  to 
have  been  the  owner  of  the  land  sold  for  taxes  or  a  party  inter- 
ested in  such  lands  and  one  who  does  not  claim  to  be  such  owner 
or  person  in  interest. 

Third.     Procedure.* 

The  first  step  taken  by  the  Commissioners  of  the  Land  OiSce 
is  to  direct  the  State  Engineer  to  make  a  survey  of  unappropriated 
State  lands  for  'the  purpose  of  a  sale  thereof.  A  copy  of  the 
field  book  prepared  by  the  surveyors  appointed  by  the  State 
Engineer  to  make  the  survey,  is  to  be  filed  in  the  office  of  the 
Secretary  of  State.^ 

Section  32  of  the  Public  Lands  Law  requires  the  State  Engi- 
neer to  make  a  map  of  each  tract  so  surveyed  and  to  deposit  the 
same  in  his  office  and  a  copy  thereof  in  the  office  of  the  Secretary 
of  State. 

Following  the  survey  and  filing  of  map,  the  Commissioners 
of  the  Land  OlEce  may  direct  the  State  Engineer  to  sell  such 
lands  at  public  auction,  as  provided  by  Section  33  of  the  Public 
Lands  Law. 

A  purchaser  at  such  a  sale  need  not  pay  the  full  consideration 
and,  if  he  does  not  so  pay,  he  is  not  thereupon  entitled  to  a  deed. 
A  percentage  only  may  be  paid  and  a  bond  given  for  the  balance, 
in  which  event  the  State  Engineer  issues  a  certificate  to  the 
purchaser,  which  does  not  pass  title  to  the  purchaser  or  give  the 
purchaser  the  right  to  cut  or  remove  trees,  unless  the  right  to 
cut  trees  is  expressly  granted.  The  certificate  may  or  may  not, 
by  its  terms,  entitle  the  holder  thereof  to  immediate  possession. 
If  it  does  grant  the  right  to  possession,  the  holder  thereof  has  a 
right  to  cut  and  use  trees  for  specified  purposes.* 

These  certificates  of  sale,  issued  by  the  State  Engineer,  are 
assignable  and  are  frequently  assigned.  A  person  holding  an 
original  certificate  with  a  written  assignment  thereof  may  be 
entitled  to  a  patent.  In  some  cases,  a  certificate  is  found  in  the 
possession  of  one  other  than  the  purchaser,  without  any  written 

*  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  6,  p.  6760. 

3.  See  Section  31,  Public  Lands  Law. 

4.  See  Section  34,  Public  Lands  Law. 
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assignment  thereof.  In  other  cases,  the  purchaser  has  conveyed 
lands  described  in  a  certificate  with  or  without  a  delivery  of  the 
certificate  to  his  grantee  or  with  or  without  an  assignment  of  such 
certificate.  Such  a  certificate  was  issued  to  one  Sanborn  in  1820. 
In  1902  one  Elliott  applied  to  the  Commissioners  of  the  Land 
Office  for  letters  patent  but  did  not  present  the  certificate.  The 
application  was  referred  to  the  Attorney  General.  His  opinion 
is  reported  at  page  421,  Report  of  Attorney  General  for  1902. 
The  conclusion  is  reached  that  EUiott  had  supplied  sufficient 
evidence  that  the  interest  of  Sanborn  in  the  certificate  had  been 
"  assigned  or  conveyed  "  to  himself. 

The  delivery  of  the  certificate  by  the  purchaser,  together  with 
a  deed  of  the  premises,  without  a  formal  vTxitten  assignment  of 
the  certificate,  would  undoubtedly  entitle  the  holder  of  the  cer- 
tificate and  deed  to  a  patent.  A  conveyance  of  the  lands  ordy  with- 
out delivery  and  assignment  of  the  certificate,  before  the  issuance 
of  letters  patent,  might  be  urged  as  an  equitable  assignment  of 
the  certificate.  But  assume  that  the  holder  of  the  certificate 
should  deliver  and  assign  same  to  one  person  and  convey  the 
lands  described  to  another;  the  assignee  holding  the  certificate 
rather  than  the  grantee  should  be  entitled  to  the  patent. 

It  is  even  conceivable  that  one  person  may  hold  a  deed  from 
the  purchaser,  another  an  assignment  of  the  certificate  and  still 
another  the  possession  of  the  certificate.  A  question  would  then 
be  presented  to  the  Commissioners  of  the  Land  Office  on  the  appli- 
cation of  any  one  of  the  three  for  letters  patent.  No  provision 
seems  to  have  been  made  recognizing  the  right  of  one  holding 
a  conveyance  only.  The  certificate  or  the  assignment  in  case  of  a 
lost  certificate  is  the  basis  for  issuing  letters  patent.  Notwith- 
standing, conveyances  instead  of  assignments  are  not  uncommon. 

Section  35  of  the  Public  Lands  Law  provides  that  if  such  cer- 
tificate of  the  State  Engineer  be  presented  to  the  Commissioners 
of  the  Land  Office,  by  the  person  to  whom  same  was  issued,  or 
by  his  representatives  or  assigns,  with  proof  of  the  payment  of 
the  whole  purchase  money,  the  bond  given  by  the  purchaser  shall 
be  cancelled  by  the  Comptroller,  and  the  Commissioners  of  the 
Land  Office  shall  deliver  letters  patent  for  the  land  sold.     Pro- 
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viisions  have  also  teen  made  in  case  of  a. loss  of  the  certificate 
or  death  of  the  purchaser  before  delivery  of  letters  patent. 

In  case  of  nonpayment  of  the  bond,  the  Comptroller  may  sue 
at  the  direction  of  the  OommissionenS'  of  the  Land  Office,  or  they 
may  direct  the  State  Engineer  to  re-sell  the  land,  all  previous  pay- 
ments being  forfeited.     (Section  36,  Public  Lands  Law.)  ° 

Section  37  of  the  Public  Lands  JjSlw  provides  for  re-sale  and 
Section  38  for  payment  on  a  re-sale. 

The  Commissioners  of  the  Land  Office  determine  as  to  whether 
or  not  a  sale  and  grant  of  unappropriated  lands  shall  be  made, 
unless  by  special  act  of  the  Legislature  provision  is  made  for 
the  grant  by  the  Commissioners  of  a  particular  parcel  of  land. 
(See  Section  40,  Public  Lands  Law.) 

A.     EoEM  OF  Letters  Patent. 

Section  5  of  the  Public  Lands  Law  authorizes  the  Commis- 
sioners of  the  Land  Ofiice  to  prescribe  forms  of  letters  patent, 
which  shall  contain  an  exception  and  reservation  of  all  gold  and 
silver  mines.  Conditions  to  be  performed  by  the  grantee  may 
also  be  incorporated  and  la  reasonable  time  fixed  for  the  perform- 
ance of  such  conditions.      (Section  14,  Public  Lands  Law.) 

1.     Preliminaries. 

The  Commissioners  before  granting  any  lands  may  inquire 
into  the  rights  of  the  person  applying  for  a  grant,  and  may  by 
regulation  prescribe  the  proof  to  be  submitted  by  the  applicant. 
(Section  10,  Public  Lands  Law.) 

2.     Confirmatory  Grants. 

Defective  grants  may  be  cured  by  the  issuance  of  a  confirm- 
atory grant.     (Section  11,  Public  Lands  Law.) 

3.     Prohibited  Granis. 

Section  15  prohibits  a  grant  or  lease  of  the  islands  in  Lake 
George,  and  Section  16  has  a  like  effect  as  to  Esopus  Island  in 
Dutchess  County,  which  is  dedicated  as  a  public  park. 

5.     See  Candee  v.  Haywood,  37  N.  Y.  '653. 

Allen  V.  Commissioners  of  (Land  Office,  39  N.  Y.  312. 
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Article  VII,  Sections  7  and  8,  respectively,  of  the  State  Con- 
sitution  prohibit  the  grant  of  Forest  Preserve  lands  and  canal 
lands  not  abandoned. 

B.     EAiLtTEE  OF  Title.* 

Section  6  of  the  Public  Lands  Law  is  to  the  effect  that  when- 
ever the  title  of  the  State  to  lands  granted  by  the  Commissioners 
of  the  Land  Office  fails,  and  a  "  legal  claim  "  for  compensation 
on  account  of  such  failure  is  presented  by  one  entitled  thereto, 
the  original  purchase  money  shall  be  refunded. 

The  history  and  legal  effect  of  this  section,  which  was  formerly 
Section  5  (Laws  of  1894),  was  considered  at  length  by  the  Attorney 
General  in  an  opinion  rendered  in  1900  (page  288).  Chapter 
69  of  the  Laws  of  1801  and  Chapter  72  of  the  same  year  were 
referred  to.  The  former  act  gave  to  the  Commissioners  of  the 
Land)  Office  power  to  issue  letters  patent  in  such  form  as  they  might 
direct,  while  the  latter  act  provided  that  conveyances  should  be 
deemed  to  operate  as  a  warranty  from  the  people,  unless  the  Sur- 
veyor General  should  deem  the  State  to  have  an  incomplete  title, 
when  the  conveyance  was  not  to  operate  as  a  warranty  of  title. 

The  Eevised  Statutes  of  1827  (Part  1,  Chap.  9,  Title  5,  Art. 
I,  §  6)  were  substantially  like  the  present  Section  6  of  the  Public 
Lauds  Law,  and  made  provision  for  refund  on  failure  of  title. 

Following  the  passage  of  the  Revised  Statutes,  it  appears  to 
have  been  the  practice  of  the  Commissioners  to  issue  quit-claim 
patents  at  the  sole  risk  of  the  purchaser  as  to  the  validity  of 
the  title  granted. 

In  the  year  following  the  opinion  of  the  Attorney  General 
(1901),  the  court  in  People  v.  Woodruff"  held  that  a  purchaser 
from  the  State  under  an  instrument  which  only  quit-claimed  any 
right,  title  or  interest  which  the  State  had,  was  not  entitled  to 
a  refund  of  purchase  money.  This  seems  to  be  the  law  to-day 
in  the  absence  of  special  legislation,  or  excepting  a  case  where  the 
patentee  fails  to  secure  a  title  by  reason  of  an  error  committee! 
by  the  State  officer  who  executed  the  conveyance.' 

*See  also  B.  O.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  6,  p.  6753. 

6.  57  A.  D.  342;   68  N.  Y.  Supp.  lOO. 

7.  Wheeler  v.  State,  190'  N.  Y.  406. 
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In  the  Wheeler  case,*  the  patent  under  consideration  con- 
tained a  provision  that  it  should  in  no  wise  operate  as  a  warranty 
of  title.  The  lands  granted  by  the  State  had  been  conveyed  to  it 
by  the  Comptroller  following  a  tax  sale,  which  was  void.  The 
patentee  was  ejected  from  a  portion  of  the  lands  granlted  as  a 
result  of  suits  brought  by  former  owners.  The  Legislature  then 
conferred  upon  the  Court  of  Claims  power  to  hear  a  claim  of 
the  patentee.  The  Attorney  General  urged  that  the  act  was 
unconstitutional.  The  Court  of  Appeals  held  "  that  the  Legis- 
lature had  power  to  legalize  and  validate  a  claim  supported  by 
moral  obligation  and  founded  in  justice."  It  was  pointed  out  that 
the  failure  of  title  was  due  to  the  misconduct  or  error  of  a  State 
officer.  Eeference  was  also  made  to  the  provision  in  the  Public 
Lands  Law  for  a  refund^  and  it  was  held  that  the  claimant  was 
entitled  to  the  benefit  of  this  statutory  provision,  unless  the  former 
conveyance  is  such  as  to  show  a  clear  intention  to  exclude  him 
from  any  right  thereunder.  The  patent  under  consideration  was 
held  to  be  not  a  mere  quit-claim,  but  a  grant  of  the  premises, 
the  lands  being  sold  and  not  merely  the  right,  title  and  interest 
of  the  State  therein. 

The  Court  of  Appeals  in  the  Wheeler  opinion  stated  that  the 
court  in  the  Wioodruil  case  "  properly  held  that  the  failure  of 
title  created  no  liability  on  the  part  of  the  State  to  refund,"  but 
distinguished  the  two  forms  of  letters  patent  under  consideration, 
the  one  in  the  Woodruff  case  being  a  mere  quit-claim  of  the 
"  right,  title  and  interest "  of  the  State,  while  the  one  in  the 
Wheeler  case  being  a  grant  of  the  premises,  i.  e.,  the  land  described. 

Although  the  Public  Lands  Law  provides  for  a  refund  in 
the  case  of  a  failure  of  title  to  lands  "  granted,"  it  may  develop 
after  a  sale  by  the  State  Engineer,  and  before  letters  patent  are 
issued,  that  the  State  has  no  title  to  grant.  Such  a  situation 
arose  and  was  presented  to  the  Commissioners  of  the  Land  Office. 
A  refund  was  demanded  and  denied.  A  writ  of  mandamus  was 
issued  against  the  Commissioners  of  the  Land  Office.  It  was 
held  in  People  v.  Commissioners  (149  N.  Y.  26)  that  the  Com- 
missioners were  called  upon  to  determine  three  questions: 

8.     190  N.  Y.  406. 

16 
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1.  Had  the  title  of  tlie  People  failed? 

2.  Did  a  legal  claim  for  compensation  exist? 

3.  Was  the  claimant  entitled  to  compensation? 

It  was  further  held  that  the  Ckjmmissioners  in  determining 
these  questions  act  judicially  as  distinguished  from  the  perform- 
ance of  a  ministerial  duty. 

C.     Validity  op  Letters  Patent. 

The  validity  of  letters  patent  and  the  effectiveness  of  same  to 
convey  title  depends  on  the  proper  execution  and  record  in  the 
office  of  the  Secretary  of  State.  It  has  generally  been  the  law  that 
public  grants  to  be  valid  must  be  recorded.  The  record  is  not  for 
the  purpose  of  notice  under  recording  acts  but  to  make  the  trans- 
fer effectual.  This  subject  was  considered  at  length  in  Chapter 
XIII,  Fifth,  P.— "Patents  — Where  Recorded." 

D.     Effect  of  Letters  —  C'onsteuction. 

"  The  principle,  however,  is  fundamental  that  '  every  public 
grant  of  property,  or  of  privileges  or  franchises,  if  ambiguous, 
is  to  be  construed  against  the  grantee  and  in  favor  of  the 
public' " " 

A  Colonial  patent  to  certain  named  individuals  for  and  on 
behalf  of  themselves  and  the  freeholders  and  inhabitants  of  a 
specified  town  vested  no  title  in  the  patentees  individually  or  as 
tenants  in  common,  but  the  title  became  vested  in  the  town  as  a 
corporation.  The  town  took  title  subject  to  the  public  right  of 
navigation  and  commerce.  The  purely  political  jurisdiction  may 
at  any  time  be  resumed.  The  town  held  the  lands  for  public 
purposes  and  was  to  administer  them  for  the  public  good.  They 
could  not  be  used  so  as  to  interfere  with  the  rights  of  the  public 
and  no  substantial  use  could  be  made  of  them.^" 


9.  Holmes  B.  P.  Co.  v.  Williams,  238  N.  Y.  407,  47. 

10.  People  ex  rel.  Palmer  v.  Travis,  2'23i  N.  Y.  150,  62. 

See  also  Matter  of  City  of  N.  Y.,  161  A.  D.  530;   146  N.  Y.  Supp.   600; 
af.  212  N.  Y.  325. 
Smith  V.  Odell,  194  A.  D.  7«3. 
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Fourth.     Exceptions  Under  "  Second." 

The  term  " unajppropriated  State  lands"  does  not  include: 

1.  Lands  under  water. 

2.  Abandoned  canal  lands. 

3.  Salt  Springs  lands. 

Grants  of  lands  under  navigable  waters  are  considered  under 
"  Ohapter  XX "  and  abandoned  canal  lands  under  "  Chapter 
XXI." 

A.     Salt  Springs  Lands.* 

The  State  is  the  owner  of  lands  in  Onondaga  County  contain- 
ing salt  springs  or  used  for  the  manufacture  of  salt.^^ 

Section  37  of  the  Salt  Springs  Law  is  to  the  effect  that  the 
title  to  all  lands  of  the  Onondaga  Salt  Springs  Reservation  which 
are  now  adjacent  to  or  which  surround  or  upon  which  are  located 
the  engines,  pumps  or  wells  belonging  to  the  People  of  the  State 
of  New  York,  and  the  title  to  all  other  lands  of  the  Onondaga 
Salt  Springs  Reservation,  which  shall  not  have  been  sold  or  dis^ 
posed  of  as  therein  provided,  "  shall  vest  and  be  in  the  People 
of  the  State." 

Section  36  provides  that  the  Commissioners  of  the  Land  Office 
shall  cause  to  be  appraised  and  sold  and  shall  convey  in  fee  any  of 
the  lands  of  the  Onondaga  Salt  Springs  Reservation,  upon  the 
request  of  any  of  the  lessees  of  said  lands,  on  certain  specific 
conditions.  On  failure  of  the  lessee  to  purchase  at  the  appraised 
value,  such  lands  shall  be  advertised  and  sold  under  the  direction  of 
the  Commissioners  of  the  Land  Office  to  the  highest  bidder  in 
accordance  with  the  provisions  of  the  Public  Lands  Law. 

1.     History  of  Salt  Springs  Lands. 

By  the  Fort  Stanwix  Treaty  with  the  Onondaga  Indians  in  1788, 
the  Indians  ceded  all  their  lands  in  the  State  of  New  York  to 
the  People  forever,  and  the  State  set  off  to  the  Indians  certain 
lands  near  Onondaga  Lake,  to  be  held  by  them  and  their  poster- 

*iS'e€  also  B.  C.  &  G.  Anno.  Con.  Laws,  ad  Ed.,  Vol.  7,  p.  7677. 
11.    See  Salt  Springs  Law,  CSiap.  54,  Laws  of  1909. 
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ity  forever,  but  not  to  be  sold.  It  was  further  provided  that  the 
Salt  Lake,  now  Onondaga  Lake,  and  the  lands  for  one  mile  around 
the  same,  should  remain  forever  for  the  common  benefit  of  the 
State  and  the  Onondagas  and  their  posterity  for  the  purposes 
of  making  salt,  and  that  said  lands  should  not  be  granted  or 
otherwise  disposed  of  for  other  purposes. 

This  seems  to  be  the  first  provision  in  the  laws  making  this  a 
reservation. 

By  the  Treaty  of  1793  with  the  Onondagas,  the  Indians  released 
part  of  the  reserved  lands  adjoining  and  south  of  the  one-mile 
reservation. 

By  the  Treaty  of  1795  with  the  Onondagas,  they  relinquished 
to  the  State  all  their  rights  in  the  salt  reservation  one  mile 
around  the  Salt  Lake. 

There  have  been  a  great  many  acts  of  the  Legislature  rela- 
tive to  this  Salt  Springs  Reservation  and  the  disposal  of  the  lands 
thereof,  among  which  are  the  following: 

Chapter  102  of  the  Laws  of  1807  directed  the  Superintendent 
of  the  Salt  Springs  to  survey  the  land  into  lotS'  and  lease  same 
for  salt  manufacture. 

Chapter  161  of  the.Laws  of  1810  directed  the  Surveyor  General 
to  divide  part  of  the  reservation  into  lots  and  sell  the  same. 

Chapter  164  of  the  Laws  of  1812  authorized  the  Superintend- 
ent of  the  Salt  Springs  to  sell  certain  lots. 

Chapter  117  of  the  Laws  of  1820  (|  3)  directed  the  Com- 
missioners of  the  Land  Office  to  cause  to  be  surveyed  into  lots 
the  lands  of  the  People  in  the  Sailt  Springs  tract,  Onondaga  County 
*  *  *  and  to  sell  the  same  in  the  manner  that  unappropri- 
ated lands  of  the  State  are  directed  to  be  sold,  in  such  part  and 
at  such  times  as  they  shall  judge  best  for  the  interest  of  the 
State;  reserving  to  the  people  in  all  such  sales  all  salt  springs 
and  mines  —  coal  mines  and  other  mines  and  minerals  —  with  the 
right  to  enter  and  use  such  parts  as  may  be  necessary  to  dig  or 
work  such  mines  and  springs. 

Chapter  231  of  the  Laws  of  1821  (§  6)  defined  the  Salt 
Spring  Reservation  to  be  all  that  territory  originally  set  apart 
and  reserved  for  the  use  of  the  salt  springs  in  Onondaga  County. 

Chapter  177  of  the  Laws  of  1822  authorized  the  Land  Office 
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to  set  apart  certain  lots  for  the  manufacture  of  salt  to  corpora- 
tions or  individuals. 

The  first  Cbnstitution  of  tlie  State  contained  no  provision 
relative  to  the  Salt  Springs  Keservation. 

The  Constitution  of  1821  (Art.  7,  §  10)  provided  that 
"  the  Legislature  shall  never  sell  or  dispose  of  the  salt  springs 
belonging  to  this  State,  nor  the  lands  contiguous  thereto,  which 
may  he  necessary  or  convenient  for  their  use  *  *  *  but  the 
same  shall  be  and  remain  the  property  of  this  State." 

Section  13  declared  all  laws  repugnant  to  this  C'onstitution 
abrogated. 

The  Ctonstitution  of  1846  provided  by  Article  7,  Section  7: 
"  The  Legislature  shall  never  sell  or  dispose  of  the  salt  springs 
belonging  to  the  State.  The  lands  contiguous  thereto  which  may 
be  necessary  or  convenient  for  the  use  of  the  salt  springs,  may 
be  sold  by  authority  of  law  and  under  the  direction  of  the  Com- 
missioners of  the  Land  Office,  for  the  purpose  of  investing  the 
moneys  arising  therefrom  in  other  lands  alike  convenient;  but 
by  such  sale  and  purchase,  the  aggregate  quantity  of  these  lands 
shall  not  be  diminished." 

The  Constitution  of  1875  (Art.  7,  §  7)  contained  the  same 
provision. 

The  Constitution  of  1894  omitted  these  provisions,  prohibiting 
the  sale  of  lands  in  the  Salt  Springs  Reservation. 

The  Laws  of  1827  in  Chapter  9  (Title  10,  Art.  1)  of  Revised 
Statutes,  prohibited  the  sale  of  the  salt  springs  and  contiguous 
lands  as  in  the  Constitution  of  1821,  and  the  Revised  Statutes 
of  1846  contained  the  same  provision. 

The  fourth  edition  of  Revised  Statutes  (1875)  (Part  1,  Title 
5,  Art.  7,  §§  108  to  110)  provided  for  the  sale  by  the  Commis- 
sioners of  the  Land  Office  of  lands  in  Onondaga  Salt  Springs 
Reservation  not  occupied  for  salt  manufacture. 

See  also  Laws  of  1848,  Chapter  346,  and  Laws  of  1859,  Chapter 
346.  This  last  was  an  enactment  of  the  provisions  of  the  Con- 
stitution of  1846  as  to  sale  of  the  salt  springs  land,  and  contained 
provisions  for  the  method  of  sale. 
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Chiapter  200  of  the  Laws  of  1874  provided  for  the  sale  by  the 
Commissioners  of  the  Land  Office  of  certain  fine  salt  lots. 

The  "  Salt  Springs  Law,"  Chapter  684  of  the  Laws  of  1892, 
defined  the  Onondaga  Reservation  as  including  all  the  lands  in 
Onondaga  County  containing  salt  springs  or  owned  by  the  People 
and  adjacent  thereto,  or  connected  therewith,  or  set  apart  for 
such  purposes  by  the  Commissioners  of  the  Land  Office. 

Section  43  of  said  law  authorized  the  sale  of  certain  salt  lots 
not  necessary  for  the  mianufacture  of  salt,  and  the  sale  of  which 
would  not  be  injurious  to  the  State. 

Section  45  provided  for  the  sale  of  coarse  salt  lots  and  the 
purchase  of  other  lots  for  the  benefit  of  the  State. 

The  Salt  Spring  Law  of  1897,  Chapter  261,  and  of  1898, 
Chapter  27,  authorized  the  Commissioners  of  the  Land  Office 
to  sell  and  convey  lands  in  the  reservation. 

There  are  very  few  cases  in  the  reports  concerning  these  salt 
springs  or  the  laws  relating  thereto,  but  in  Parmelee  v.  Oswego  & 
Syracuse  E.  E.  (7  Barbour,  599)  and  6  IST.  Y.  74,  'and  in  ISTew- 
comb  V.  Newcomb  (12  W.  Y.  603),  it  is  stated  by  the  court  that 
any  sale  or  patent  of  these  lands  by  the  State  while  the  constitu- 
tional inhibition  was  in  force,  would  be  void. 

Fifth.     Complete  Title  in  Individual.* 

Whether  a  grant  is  made  directly  by  the  Legislature  or  under 
letters  patent  issued  by  the  Oommissioners  of  the  Land  Office  on 
authority  of  the  Legislature,  the  patentee,  in  order  to  secure  a 
complete  title,  should  take  possession  of  the  lands  granted,  assum- 
ing that  the  lands  are  of  such  a  character  as  to  entitle  him  to 
exclusive  possession  and  that  the  public  has  no  rights  in  and  to 
same. 

A  "  complete  title  "  has  been  defined  by  Blackstone  and  is  re- 
ferred to  in  Dingey  v.  Paxton  (60  Miss.  1038,  54). 
plete  title  "  consists  of : 

1.  Eight  of  property, 

2.  Eight  of  possession,  and 

3.  Possession. 

*  See  also  Weed's  Practical  Keal  Estate  Law,  p.  1131. 
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Right  of  property  and  right  of  possession  may  be  granted  by  the 
Legislature  or  Commissioners  of  the  Land  Office.  These  two 
rights  give  constructive  possession.  It  rests  with  the  person  to 
whom  a  grant  is  made  as  to  whether  he  will  take  actval  possession 
and  thus  secure  to  himself  a  complete  title  which  might  otherwise 
be  lost  through  the  adverse  user  and  possession  of  another. 
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Lands  Under  Navigable  Waters.* 

Article  VI  of  the  Public  Lands  Law  authorizesi  grants  of  land 
under  water,  in  particular,  lands  under: 

1.  Navigable  rivers  and  lakes, 

2.  Hudson  Eiver  adjacent  to  State  of  New  Jersey, 

3.  Waters    surrounding   Great   Barn   Island   in    City   of 
New  York, 

4.  Waters  surrounding  Staten  Island, 

5.  Waters  surrounding  Long  Island, 

6.  East  River  or  Long  Island   Sound,   bordering  West- 
chester County, 

with  certain  limitations!. 

The  Commissioners  of  the  Land  Office  may  grant  to  the  owners 
of  the  lands  adjacent  to  such  lands  under  water,  so  much  of  said 
lands  under  water  as  the  Commissioners  deem  necessary: 

(a)  To  promote  the  commerce  of  this  State,  or 

(b)  Eor  the  purpose  of  beneficial  enjoyment,  or 

(c)  For  agricultural  purposes. 

Before  considering  the  method  of  granting  lands  under  water 
under  the  existing  statutes,  the  rights  of  the  State  thereto  and 
the  common-law  rights  of  the  upland  owner  and  the  public  will 
be  briefly  considered,  as  well  as  the  history  and  early  practice 
of  granting  lands  under  water. 

First.    Common- Law  Rights  of  Upland  Owners. 

Under  the  common  law,  the  upland  owner  has  the  right  to  build 
a  dock,  consisting  of  a  landing,  wharf  or  pier,  upon  lands  under 
navigable  waters  although  owned  by  the  State  or  another,  in  front 
of  his  upland,  for  the  purpose  of  connecting  his  upland  with  the 
navigable  part  of  the  waters  lying  in  front  thereof.  The  upland 
owner  has  this  common-law  right  without  any  grant  from  the 
Legislature  or  from  the  Commissioners  of  the  Land  Office.     If 

*S'ee  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  6,  p.  6775. 
Weed's  Practical  E,«al  Estate  Law,  p.  1222. 
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the  upland  owner  has  a  manufacturing  plant  upon  his  upland  and 
wishes  to  ship  the  products  therefrom  upon  the  waters  lying  in 
front  thereof,  and  if  such  waters  are  too  shallow  to  permit  the 
bringing  of  boats  to  the  upland,  the  upland  owner  can  build  a  dock 
or  pier  for  the  purpose  of  connecting  his  upland  and  factory 
with  the  navigable  part  of  the  water  lying  in  front  thereof. 

The  upland  owner  also  has  the  right  under  the  common  law, 
and  this  right  has  frequently  been  exercised,  to  permit  the  public 
to  pass  over  his  upland  to  such  dock  or  pier  and  to  dock  boats 
at  such  dock  or  pier ;  he  can  permit  the  public  to  load  and  unload 
boats  at  his  dock  or  pier  and  pass  over  same  and  his  upland,  and 
he  can  also  permit  the  public  to  transport  merchandise  to  such 
boats  from  his  dock,  pier  and  upland,  and  from  such  boats  over 
his  dock,  pier  and  upland. 

The  oommon-law  rights  of  an  upland  owner  are  quite  fully 
set  forth  in  Thousand  Islands  Steamboat  Co.  v.  Visger  (179  IST.  T. 
206).  The  right  of  access  to  the  navigable  part  of  waters  and  to 
make  a  landing,  wharf  or  pier  for  the  individual  use  of  the 
upland  owner  or  for  the  use  of  the  public  is  recognized,  subject  to 
such  rules  and  regulations  as  may  be  imposed  — 

(a)  By  the  Legislature  for  t)he  protection  of  the  rights  of 
the  public,  or 

(b)  By  Congress. 

As  to  what  constitutes  the  navigable  part  of  such  waters  is  a 
question  of  fact  peculiar  to  each  stream  or  body  of  water  and 
each  and  every  parcel  of  land  bordering  on  saijie,  having  in  mind 
the  character  of  navigation  in  which  the  individual  or  public  is 
engaged. 

No  one,  other  than  the  State  or  Congress  acting  in  the  interest 
of  the  public,  can  prevent  the  proper  exercise  of  this  common-law 
right. 

The  State  may  act  in  the  interest  of  the  public  by  improving 
navigation  or  protecting  the  public's  right  to  fish  and  'boat  in 
the  waters  adjoining  the  upland.^ 

1.    Smith   V.  Odell,   194  A.  O'.   763. 
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A.     What  Subject  To. 

There  exist  four  principal  rights,  some  of  which  may  be 
exercised  at  the  same  time  that  the  common-law  right  of  the 
upland  owner  and  others  is  being  exercised  in  derogation  thereof : 

1.  The  common-law  right  of  the  upland  owner  referred  to ; 

2.  The  common-law  right  of  the  public  to  fish  and  boat,  as 
well  as  navigate  and  transport  commerce; 

3.  The  right  of  the  State  to  improve  navigation,  siich  as 
dredging ;  or  of  a  delegatee  of  the  State,  to  wit :  a  municipal- 
ity, to  improve  navigation  and  aid  commerce; 

4.  The  right  of  Congress  to  likewise  improve  navigation 
and  to  regulate  same/ 

Questions  as  to  these  rights  frequently  arise.  Reference  is 
made  to  the  principles  laid  down  in  the  following  cases: 

The  right  of  access  of  the  upland  owner  to  the  deep  or  open 
waters  is  limited  to  those  waters  in  "  front "  of  his  upland.  The 
rules  applicable  to  the  division  of  rights  and  the  location  of  lines 
between  riparian  owners  are  considered  at  length  in  Dooley  v. 
P.  &  G.  M.  Co." 

An  opinion  of  Judge  Haight,  formerly  of  the  Court  of  Appeals, 
as  referee  in  Border  Island  Go.  v.  Cowles  Shipyard  Co.,  reported 
in  94  Misc.  at  page  340,  is  of  great  importance  as  affecting  the 
title  to  the  Niagara  River  and  islands  therein.  The  rights  of  an 
upland  owner  are  set  forth  at  length,  including  the  rights  of 
accretion,  fishing,  boating,  navigation  and  transportation  of  com- 
merce, subject  to  specific  requirements.  The  distinction  between 
common-law  rights  and  rights  granted  by  the  Legislature  or  Com- 
missioners of  the  Land  Office  are  pointed  out,  as  well  as  rights 
resulting  from  accretion  or  lost  by  reason  of  erosion.  The  location 
of  lines  dividing  rights  between  riparian  owners  was  also  involved 
and  rules  governing  same  were  stated. 

In  People  v.  Mould  *  it  was  held  that  an  upland  owner  has 

2.  Smith  V.  Odiell,  194   A.  (D.   7.63. 

3.  77  Misc.  398;   137  N.  Y.  Supp.  737. 

4.  37  A.  D.  35;    55  N.  Y.  Supp.  453. 
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the  right  to  build  and  maintain  a  wharf  in  front  of  his  uplands 
for  the  purpose  of  reaching  the  navigable  part  of  the  stream  and 
that  if  such  wharf  is  not  a  nuisance  or  an  obstruction  to  navigation, 
and  does  not  interfere  with  any  public  right  or  use,  the  State 
could  not  remove  same  or  cause  its  removal  unless  the  Stat©  should 
be  engaged  in  improving  navigation.  The  State  sought  to  remove 
a  wharf  erected  in  the  Hudson  River  and  the  opinion  of  Judge 
Putnam  elaborately  reviewed  the  common-law  rights  of  riparian 
owners  and  many  of  the  decisions  relative  thereto.  It  was  held 
that  the  owner  might  maintain  the  wharf  erected  by  him,  as  it  was 
not  an  obstruction  to  navigation  and  did  not  interfere  with  any 
right  of  fishing  or  any  other  public  use. 

The  right  of  the  public  to  use  the  foreshore  for  fishing,  bathing, 
boating  and  passage,  asi  well  as  the  right  to  make  same  more 
available,  was  considered  in  Tiffany  v.  Town  of  Oyster  Bay,^ 
and  it  was  held  that  the  shore  owner  was  not  entitled  to  have  his 
upland  remain  in  actual  contact  with  the  water  for  its  entire 
length;  that  the  use  by  the  public  for  the  purposes  enumerated 
was  not  inconsistent  with  the  exercise  of  the  common-law  rights 
of  an  upland  owner.  This  decision  was  reversed,  however,  by  the 
Appellate  Division.* 

A  public  street  may  be  maintained  along  the  water  front  and 
the  upland  owner  may  use  same  as  a  means  of  access  to  the  naviga- 
ble part  of  the  waters  lying  in  fr^nt  thereof;  the  two  uses  are  not 
inconsistent.' 

The  common-law  rights  of  an  upland  owner  to  maintain  piers 
and  the  duty  to  keep  the  slip  between  them  dredged  out  so  as  to 
permit  the  ordinary  use  thereof  for  commerce,  although  the  title 
to  lands  beneath  the  waters  is  in  the  State,  are  set  forth  in 
Matter  of  McClellan." 


5.  104  iMSsc.  445 ;  172  N.  Y.  iSupp.  556. 

6.  19a  A.  D.  12«i;  190  N.  Y.  Supp.  738. 

7.  City  of  Buflfalo  v.  D.,  L.  &  W.  R.  E.  Co.,  190  N.  Y.  «4. 

See  also  iMoenig  v.  N.  Y.  C.  E.  E.  Co.,  187  A.  D.  323;  175  N.  Y.  Supp.  665. 

8.  146  A.  D.  594;  131  N.  Y.  Supp.  633;  af.  204  N.  Y.  677. 
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The  rights  under  consideration  were  exhaustively  reviewed  in 
two  opinions  in  Town  of  Brookhaven  v.  Smith  (188  N.  Y.  74). 
Three  judges  of  the  Court  of  Appeals  oonciirred  in  one  opinion 
and  two  in  the  other.  The  common-law  rules  were  held  to  depend 
upon  the  extent  to  which  they  are  reasonable  and  in  accord  with 
puWic  policy  and  sentiment,  and  where  riparian  owners  have 
made  their  easement  or  right  of  access  practical  and  available  by 
constructing  docks,  piers  or  wharves,  and  have  done  so  without 
interference  by  the  State,  if  superior  public  rights  have  not  been 
obstructed,  they  should  not  be  held  to  be  unlawful  encroachments. 
The  town  of  Brookhaven  owned  the  fee  to  the  lands  under  water, 
upon  which  a  pier  was  erected  by  the  upland  owner.  The  town 
acquired  title  to  the  lands  subject  to  the  public  rights  of  navigation 
and  to  the  rights  of  access  of  riparian  owners.  The  common-law 
rule  of  England,  which  would  have  forbade  the  upland  ovsmer 
from  maintaining  a  pier,  was  departed  from.  The  right  of  the 
upland  owner  "  of  access  to  the  channel  or  navigable  part  of  the 
river  for  niavigaJtion,  fishing  and  such  other  uses  as  commonly 
belong  to  riparian  ownership  "  and  "  the  right  to  make  a  landing, 
wharf  or  pier  for  his  own  use  or  for  that  of  the  public,  with  the 
right  of  passage  to  and  from  same  with  reasonable  safety  and 
convenience,"  was  reasiserted.     (page  82.) 

This  case  was  distinguished  in  Matter  of  City  of  New  York 
(216  N.  Y.  67,  77)  which  involved  a  grant  to  lan  individual  in- 
stead of  a  town.  Held,  that  the  fee  ownership  had  value;  that 
the  land,  although  at  the  end  of  a  street,  might  be  used  for  "  other 
purposes." 

The  relative  common-law  rights  of  an  upland  owner,  who  is 
referred  to  as  a  "  littoral "  owner,  and  the  public  are  well  set 
forth  by  Judge  Werner  in  Barnes  v.  M.  E.  E.  T.  Co.  (193  N.  Y. 
378).  The  opinion  is  to  the  effect  that  it  would  be  impossible  for 
the  littoral  owner  to  construct  a  pier  or  other  structure  of  sub- 
stantial character  extending  from  the  upland  to  the  land  under 
water  without  obstructing  to  some  degree  the  right  of  passage 
which  the  public  has  along  the  foreshore.  The  littoral  owner  was 
held  to  have  the  following  right: 
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"  To  construct  and  maintain  a  pier  that  was  reasonably 
adapted  to  the  purpose  for  which  it  was  primarily  intended, 
and  that  was"  to  provide  a  means  of  passage  from  the  upland 
to  the  sea.  To  the  extent  that  the  reasonable  exercise  of  this 
right  necessarily  interferred  with  the  right  of  the  public  to 
pass,  along  the  foreshore,  the  former  was  paramount  and  the 
latter  was  subordinate;  and  the  logical  corollary  to  that 
proposition  is  that  just  in  so  far  as  the  attempted  exercise 
of  the  littoral  or  ripa,rian  right  passed  the  prescribed  bounds 
of  necessity  and  reason,  the  conditions  were  reversed  and  the 
right  of  passage  along  the  foreshore  remained  the  paramount 
right.  That  is  so  because  the  littoral  or  riparian  owner,  in 
his  capacity  as  such,  acquires  only  those  rights  in  the  fore- 
shore which  are  necessary  to  enable  him  to  make  a  reasonable 
use  of  his  upland;  and  the  principal  attribute  of  such  use 
is  access  to  and  egress  from  the  open  water.  The  defendant, 
therefore,  had  the  right  to  erect  and  maintain  a  pier  for  the 
purpose  of  connecting  its  upland  with  the  sea.  Just  so  far 
as  it  was  a  necessary  consequence  of  the  reasonable  exercise 
of  that  right  to  obstruct  the  foreshore  and  thus  to  limit  the 
free  and  convenient  passage  of  the  public,  the  defendant's 
rights  are  superior  to  all  others  save  those  reserved  to  Congress 
and  the  State  Legislature.  To  the  extent  that  the  defendant 
transcended  these  bounds,  the  rights  of  the  public  remain 
unaffected." 

The  common-law  rights  of  the  upland  owner  and  the  public 
were  more  specifically  set  forth  on  a  second  appeal  to  the  Court 
of  Appeals,  the  opinion  being  reported  in  218  N.  Y.,  at  page  91. 
Judge  Cardozo,  writing  the  opinion  which  was  unanimously  con- 
curred in,  stated  that  the  passage  under  the  pier  must  be  free 
and  substantially  unobstructed  from  high  to  low  water  mark  and 
over  the  entire  width  of  the  foreshore  so  that  the  public  will  have 
no  difficulty  in  walking  under  the  pier  when  the  tide  is  low,  or  in 
going  under  it  in  boats  when  the  tide  is  high.  In  the  absence  of 
such  a  passage,  the  right  of  passage  to  the  puhlic  should  be  afforded 
over  the  pier.  Even  though  there  may  be  a  passage  underneath 
the  pier  to-day,  changed  conditions  in  the  beach  may  render  a 
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passage  impossible  from  time  tx)  time.     During  such  period,  the 
pu'blic  would  have  a  right  to  pass  over  the  pier. 

It  was  also  held,  if  a  highway  had  been  maintained  along 
the  foreshore,  that  if  the  whole  or  a  portion  thereof  should  remain 
closed  with  the  acquiescence  of  the  public  for  a  period  of  six 
years,  the  public  right  to  use  such  highway  so  remaining  closed 
would  be  extinguished. 

The  relative  rights  of  an  upland  owner  and  one  of  the  public 
were  involved  in  Johnson  v.  May."  It  was  held  that  one  of  the 
public  could  use  lands  between  high  and  low  water  mark  for 
passing  and  repassing  but  may  not  have  the  right  to  erect  a 
tent  on  the  beach  between  high  and  low  water  mark. 

In  an  earlier  decision  (1897)  relative  to  lands  along  the 
Harlem  River  in  the  City  of  New  York,  in  an  opinion  by  Judge 
Vann  in  Sage  v.  The  Mayor  (154  N.  T.  61),  where  the  upland 
owner  owned  to  the  high  water  mark,  the  conclusion  was  reached 
that  the  common-law  riparian  rights  of  the  upland  owner  were 
subordinate  to  the  rights  of  the  City  of  New  York.  The  City 
of  New  York  filled  in  tlie  water  front  and  constructed  a  sea-wall 
between  the  high  and  low  water  mark.  Such  construction  was 
held  to  be  the  property  of  the  city  for  the  benefit  of  the  public; 
the  city  had  the  right  to  fill  in  and  make  the  improvements  and 
build  an  exterior  street,  docks  and  bulkheads  essential  to  naviga- 
tion and  commerce,  without  imaking  compensation.  The  various 
decisions  affecting  the  individual  rights  of  the  riparian  owner  were 
analyzed  and  discussed.  The  right  of  the  State  or  the  City  of 
New  York,  by  permission  of  the  State,  to  abridge  or  destroy  the 
common-law  rights  of  the  upland  owner,  in  the  improvement  of 
navigation,  without  making  compensation,  was  recognized.  Lang- 
don  V.  Mayor  (93  N.  Y.  129),  which  held  that  the  City  of  New 
York  could  not  take  a  private  wharf  or  easement  without  making 
compensation,  was  distinguished  on  the  ground  that  such  wharves 
were  erected  pursuant  to  grants  from  the  State  of  lands  under 
water. 

A  distinction  between  an  embankment  or  structure  along  the 

9.     1'89  A.  D.  196';  178  N.  Y.  Supp.  743. 
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water  front  built  by  a  railroad  company,  even  under  legislative 
authority,  whic'h  would  deprive  the  upland  owner  of  access  to 
the  navigable  part  of  the  stream,  and  the  building  of  an  embank- 
ment or  dock  by  the  State  in  the  improvement  of  navigation,  was 
referred  to.  In  the  first  case,  the  upland  owner  could  recover 
damages  from  the  railroad  company. 

The  upland  owner  under  his  common-law  right  may  have  both : 

(a)  The  common-law  right  to  build  a  pier  to  navigable 
waters,  and 

(b)  A  pier  constructed  by  virtue  of  such  right. 

Both  the  right  and  the  pier  are  property.  If  the  State,  or  a 
city  to  which  it  delegates  authority,  does  not  take  away  that 
right  but  replaces  the  pier  with  a  new  dock  or  pier  for  the  use 
of  the  public,  including  the  upland  owner,  such  upland  owner 
may  not  suffer  any  loss  or  inconvenience  excepting  that  he  could 
not  use  the  State  or  city  pier  exclusively  as  he  had  the  right  to 
use  his  own,  but  must  use  same  in  common  with  the  public  as  one 
of  the  public.  If  his  private  pier  is  destroyed,  he  may  have  no 
remedy.  This  would  depend  upon  whether  he  was  given  an 
opportunity  to  remove  it.  If  given  such  opportunity  by  notice, 
he  would  undoubtedly  be  obliged  to  remove  the  pier  and  would 
not  be  entitled  to  compensation  for  so  doing  or  for  the  value  of 
the  pier.  If  he  failed  to  remove  the  pier  on  notice  so  to  do,  he 
could  not  recover  its  value  in  case  of  destruction  after  notice. 
But  in  the  absence  of  notice  and  an  opportunity  to  remove  such 
pier,  he  might  recover  its  value  if  destroyed. 

One  who  has  erected  and  maintained  structures  on  canal  lands 
of  the  State  has  been  held  to  be  entitled  to  notice  to  remove 
same  before  destruction  thereof  and  on  failure  of  notice  to  be  en- 
titled to  compensation  in  case  of  destruction.  So  held,  although 
no  right  existed,  and  although  no  permission  was  given  to  erect 
the  structure  in  the  first  instance ;  a  license  will  be  assumed.^" 

10.    Watson  v.  E.  E.  Cto.,  77  ilVfisc.  543 ;  137  N.  Y.  Supp.  231. 
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One  who  erects  a  pier  under  his  common-law  right  would  be 
entitled  to  as  much  protection  against  its  destruction  as  one  who 
erects  structures  on  canal  lands  by  no  right  or  authority. 

Although  the  riparian  owner  may  lawfully  construct  piers  and 
docks  to  an  established  line,  in  doing  so  he  takes  the  risk  of  a 
change  in  such  line  by  the  Secretary  of  War  under  authority  of 
Congress,  if  required  for  the  improvement  of  navigation.  If  the 
United  States  Government  should  change  the  harbor  line  and 
move  same  inshore  and  remove  structures  extending  beyond  the 
new  line,  the  owner  of  such  structures  would  not  be  entitled  to 
compensation.^^ 

In  addition  to  the  easement  or  right  of  passage  to  and  fro 
between  the  upland  and  navigable  part  of  the  stream,  for  the 
transportation  of  merchandise,  the  upland  owner  has  the  right  to 
fish  and  draw  nets,  to  land  boats  and  to  load  and  unload  same. 
The  stream  is  to  him  a  public  highway  and  these  privileges  are 
his  absolute  property  rights  as  against  all  ^but  the  State.  The 
People  of  the  State,  or  its  successor,  Ifhe  City  of  New  York,  may 
hold  the  fee  in  trust  and,  in  the  execution  of  its  trust,  the  rights 
of  the  upland  owner  may  be  destroyed  or  impaired  if  demanded 
by  public  necessity  in  the  promotion  of  commerce  and  navigation, 
but  if  the  city  should  destroy  or  impair  such  easements  for  other 
purposes,  it  would  be  liable  to  the  owner  of  the  common-law 
rights.^^ 

An  upland  owner  may  in  order  to  exercise  his  common-law  right 
of  access  interfere  with  another  common-law  right  which  is  recog- 
nized, viz.,  the  right  to  plant  oyster  beds  and  protect  them  against 
trespassers.^^ 

An  owner  of  upland  maintained  a  springboard  extending  over 
public  waters.     It  was  held  in  Hynes  v.  N.  Y.  C.  E.  R.  Co.,^* 

11.  Garrison  v.  G.  J.  L.  Co.,  215  Fed.  Eep.  57©;  af.  237  U.  S.  asi. 
See  also  Slingerland  v.  I.  C.  Co.,  169  N.  Y.  60',  68. 

12.  Burns  Bros.  v.  City  of  N.  Y.,  178  A.  D.  615;  165  N.  Y.  Supp.  615; 
citing  Matter  of  aty  of  N.  Y.,  168  N.  Y.  134. 

13.  Post  V.  Kreischer,  103  N.  Y.  110. 

14.  18i8  A.  D.  178;   176  N.  Y.  Supp.  795. 
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that  the  upland  owner  was  the  owner  of  the  plank  or  springboard 
and  that  he  had  the  right  to  maintain  and  use  same  as  against 
all  private  intruders  or  trespassers. 

An  opinion  by  the  Attorney  General  in  his  report  for  the  year 
1918  (page  294)  defines  a  pier  as  "  a  structure  extending  from 
solid  land  out  into  the  waters  of  the  river,  lake  or  haribor  to 
afford  convenient  passage  for  persons  and  property  to  and  from 
vessels  along  the  sides  of  the  pier."  A  wharf  is  described  as 
"  a  structure  extending  some  distance  into  the  water  for  the  con- 
venience of  lading  and  unlading  ships  and  other  vessels."  "  The 
fundamental  idea  of  a  pier  or  wharf  is  that  of  a  broad  plain 
place  near  a  river  or  other  water  to  lay  wares  on  that  are  brought 
to  or  from  the  water.  It  is  simply  a  convenient  loading  and  un- 
loading place."  The  common-law  rights  of  the  upland  owner  to 
maintain  a  pier  or  wharf  are  considered.  Attention  is  called  to 
the  fact  that  the  owner  has  no  right  under  the  common  law  to 
build  a  structure  such  as  an  icehouse  upon  a  pier  or  wharf  erected 
under  his  common-law  right. 

The  Supreme  Court  of  the  United  States  has  also  spoken  on  the 
subject  of  riparian  rights  in  I.  C.  E.  R.  Co.  v.  Illinois  (146  U.  S. 
387,  at  pages  445  and  446).  The  rights  of  the  owner  of  land 
"  in  contact  "  with  navigable  waters  are  succinctly  stated.  Proxim- 
ity of  ovsTiership  is  insufficient.  There  must  be  actual  contact. 
The  opinion  is  in  harmony  with  the  New  York  decisions  above 
referred  to. 

Public  common-law  rights  with  respect  to  the  sea,  in  England, 
are  referred  to  in  People  v.  S.  P.  Co.  (218  N.  Y.  459,  at  page  474) 
as  follows: 

"  The  right  of  the  public  to  use  the  foreshore  in  England 
is  very  restricted."  *  *  *  "It  was  held  not  to  include- 
the  right  of  bathing."  *  *  *  "  The  public  common-law 
rights,  too,  with  respect  to  the  sea,  etc.,  independently  of  visage, 
are  rights  upon  the  water,  not  upon  the  land,  of  passage 
and  fishing  on  the  sea,  and  on  the  sea  shore,  when  covered  with 
water;  and  though,  as  incident  thereto,  the  puiblic  must  have 
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the  means  of  getting  to  and  upon  the  water  for  those  pur- 
poses, yet  it  will  appear  that  it  is  hj  and  from  such  places 
only  as  necessity  or  usage  have  appropriated  to  those  pur- 
poses, and  not  a  general  right  of  lading,  unlading,  landing 
or  embarking  where  they  please  upon  the  sea  shore,  or  the 
land  adjoining  thereto,  except  in  case  of  peril  or  necessity." 
"  The  case  last  cited  was  one  to  recover  for  trespasses  against 
a  person  who  wheeled  bathing  boxes  over  land  above  high- 
water  mark  downj  to  the  seashore  and  over  the  foreshore,  which 
was  leased  to  the  plaintiff,  and  it  was  held  in  that  case  that 
the  lessee  of  the  foreshore  had  a  right  to  treat  every  bather, 
every  nurse-maid  with  a  perambulator,  every  boy  riding  a 
donkey,  and  every  preacher  as  a  trespasser." 

The  right  of  the  public  to  use  the  foreshore  in  this  country  is 
stated  to  be  much  more  liberal.     (Page  475.)^^ 


The  common-law  rights  of  an  upland  owner  may  be  summarized 
as  follows: 

1.  To  stand  on  his  upland  and  fish  in  the  navigable  waters 
in  front  thereof  and  to  draw  nets. 

2.  To  'bath  in  such  waters. 

3.  To  embark  from  the  shore  in  a  row'boat  or  boat  of  such 
size  as  may  be  used  and  to  land  such  boat  and  pass  there- 
from to  the  upland. 

4.  To  transport  merchandise  in  the  same  way. 

5.  To  build  piers  for  the  purpose  of  reaching  the  navigable 
part  of  the  waters,  such  piers  to  be  maintained  without  un- 
duly transcending  the  rights  of  the  public;  also  to  build 
wharves  or  docks. 

6.  To  transport  merchandise  to  and  from  such  pier,  wharf 
or  dock  and  over  such  waters. 

7.  To  permit  the  public  to  do  the  same  and  to  make  a 
charge  therefor. 

15.    See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  38, 
p.  509. 
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8.  To  dredge  and  maintain  a  slip  between  piers  in  the 
event  it  is  necessary  and  reasonaTDle  to  maintain  two  or  more 
piers  in  front  of  a  particular  piece  of  upland. 

B.     Effect  of  iNTEEFEEEiircB  With. 

The  effect  of  an  interference  with  the  common-law  rights  of 
an  upland  owner  has  been  considered  by  the  courts.  It  was  held 
in  Eumsey  v.  IST.  Y.  &  :N'.  E.  E.  E.  Co.  (133  IST.  Y.  ^9)  that  an 
owner  of  lands  bounding  a  navigable  river  has  property  rights 
consisting  of  a  right  of  access  to  the  navigable  part  of  the  river 
and  the  right  to  construct  a  landing,  wharf  or  pier.  This  riparian 
right  is  property  and  is  valuable  and  cannot  be  arbitrarily  or 
capriciously  destroyed  or  impaired ;  it  can  only  be  taken  upon  due 
compensation.  It  cannot  be  impaired  as  a  result  of  a  grant  under 
legislative  authority  to  another,  such  as  a  railroad  company  to 
build  a  railroad  along  the  shore.  "  This  principle  cannot,  of 
course,  be  extended  so  as  to  interfere  wi'th  the  right  of  the  State 
to  improve  the  navigation  of  the  river  or  with  the  power  of 
Congress  to  regulate  commerce  under  the  provisions  of  the  Federal 
Constitution." 

The  decision  in  the  Eumsey  case,  in  1892,  in  so  far  as  it  created 
a  liability  on  the  part  of  the  railroad  company,  reversed  the  law 
as  it  had  existed  since  1852. 

It  was  referred  to  in  First  Construction  Company  v.  State  (221 
"N.  Y.  295,  at  page  316),  where  it  was  held  that  under  principles 
of  common  law,  the  riparian  owner  has  certain  rights  in  and  over 
the  foreshore  of  which  he  cannot  be  deprived  without  compensa- 
tion. This  conclusion  may  raise  the  question  as  to  whether  the 
court  considered  that  the  State  might  be  liable  for  destroying  or 
impairing  a  common-law  right  of  access,  as  a  result  of  improving 
the  navigation  of  the  river  or  the  construction  of  a  public  dock. 
The  distinction  between  the  right  and  a  structure,  already  pointed 
out,  should  be  kept  in  mind. 

In  Sage  v.  The  Mayor  (154  N.  Y.  61)  the  rule  laid  down  in 
the  Eumsey  case  was  followed.  The  common-law  riparian  rights 
of  an  upland  owner  were  held  to  be  property  of  which  the  upland 
owner  could  not  be  deprived  without  due  process  of  law,  although 
he  could  only  use  them  subject  to  the  rights  of  the  public.    "  While 
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tlie  general  rule  prevents  any  disturbance  of  riparian  rights  by 
public  authority,  past  or  present,  -without  making  compensation,, 
when  the  interest  of  the  whole  people  requires  an  improvement  of  a 
waterfront  for  the  benefit  of  navigation  and  commerce,  it  seems 
to  have  been  the  rule  for  the  State,  *  *  *  to  make  such  im- 
provements upon  the  tide  waterfront  for  that  purpose,  without 
compensating  the  riparian  proprietor,  other  than  by  giving  him 
the  pre-emptive  right  of  purchasing  in  case  of  a  sale." 

The  rules  laid  down  in  the  Sage  case  were  reiterated  in  Matter 
of  City  of  New  York  (168  N.  Y.  134). 

It  thus  appears  that  the  upland  owner  has  a  common-law  right 
of  access  to  the  navigable  part  of  navigable  waters  adjacent  to 
his  uplands,  which  cannot  be  destroyed  or  impaired,  excepting  in 
the  interest  of  commerce  and  navigation  for  the  benefit  of  all  the 
people.  Such  improvement  for  the  benefit  of  the  people  can  be 
made  without  compensation.  The  individual  right  must  give  way 
to  the  rights  of  all,  but  cannot  be  destroyed  or  impaired  by  one  or 
by  less  than  all  the  people,  even  by  legislative  authority,  without 
compensation. 

Second.     Common-Law  Rights  of  Public. 

The  public  has  certain  common-law  rights  which  may  be  exer- 
cised in  common  with  those  of  the  upland  owner  and  which  may 
be  summarized  as  follows: 

1.  To  fish  in  navigable  waters  in  front  of  uplands. 

2.  To  bathe  in  such  waters. 

3.  To  navigate  said  waters  and  transport  merchandise 
thereon. 

4.  To  land  at  a  pier  or  dock  maintained  under  a  common- 
law  right  with  the  consent  of  the  owner  thereof. 

5.  To  land  on  the  upland  but  not  without  the  consent  of 
the  owner  thereof,  except  in  case  of  peril  or  necessity. 

6.' Not  to  be  obstructed  in  using  the  foreshore  by  reason 
of  an  unreasonable  structure  or  pier  erected  by  the  upland 
owner. 

7.  To  plant  oysters  and  harvest  same. 

The  common-law  right  as  well  as  the  statutory  right  of 
one  who  plants  oysters  on  lands  under  water  granted  to  an 
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individual,  to  maintain  an  oyster  bed  as  against  such  in- 
dividual, is  stated  in  Post  v.  Kreischer  (103  N.  Y.  110) : 

"  The  planting  of  oysters  in  tide  v^aters,  and  the  right  of 
property  in  the  person  planting  them,  is  not  regarded  as  an 
exclusive  appropriation  of  the  right  of  fishery  common  to 
all  the  inhabitants  of  the  State,  hut  as  a  legitimate  exercise 
of  the  common-law  right,  not  inconsistent  with  its  reasonable 
enjoyment  by  others."  ^^ 

8.  The  pulblic  may,  in  the  event  a  highway  is  laid  out 
along  the  waterfront  on  lands  formerly  under  water,  use 
same  as  a  public  highway  in  common  with  the  upland  owner. 

Third.     Rules  and  Kegulations. 

The  foregoing  common-law  rights  are  subject  to  rules  and 
regulations  which  may  be  imposed  by  the  Legislature  or  Congress. 

A.     By  Oongeess.* 

Congress  has  tJie  supreme  authority  and  jurisdiction  over  lands 
under  navigable  waters  and  may  determine  a  line  beyond  which 
no  solid  fill  shall  be  made,  known  as  a  bulkhead  line,  defined  in 
Matter  of  City  of  ISTew  York  (217  N.  Y.  1,  17). 

A  pier  or  pierhead  line  may  also  be  established  which  may 
coincide  with  the  'bulkhead  line  or  be  located  without  on  the 
water  side  of  the  'bulkhead  line.  When  the  pierhead  line  is  with- 
out the  bulkhead  line,  only  piers  may  be  erected  between  the  two, 
and  in  no  event  can  a  pier  be  erected  beyond  a  pierhead  line. 

No  attempt  will  be  made  to  review  the  statutes  under  which 
the  United  States  exercises  its  paramount  authority,  or  the  de- 
cisions relative  to  same.  Reference  is  made,  however,  to  Garrison, 
Secretary  of  War,  et  al.  v.  Greenleaf  Johnson  Lnmber  Co.  (215 
Fed.  Eep.  576;  af.  237  U.  S.  251),  which  is  authority  for  the 
conclusion  that  "  all  State  laws  and  regulationsi  with  respect  to 
navigable  waters,  and  all  rights  acquired  under  them,  are  subject 
to  the  paramount  right  of  the  United  States  to  appropriate  any 
portioii  of  the  submerged  soil  for  the  purposes  of  navigation," 

16.    See  also  Smith  v.  Odell,  19'4  A.  D.  763. 

*See  also  Weed's  Practical  Real  Estate  Law,  p.  ia27;  p.  1230. 
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and  that  "  a  harbor  line  ©ata'blished  'by  the  Secretary  of  War  under 
authority  conferred  by  Congress  is  subject  to  change  by  the  same 
authority."  It  appears  that  harbor  commissioners,  under  authority 
conferred  by  the  laws  of  Virginia,  established  a  harbor  line  in 
18Y6 ;  that  in  1890,  this  harbor  line  was  adopted  by  the  Secretary 
of  War  on  behalf  of  the  United  States,  under  authority  conferred 
by  an  act  of  Congress,  as  the  National  Government's  limit  of 
navigalble  water.  Thereafter,  and  in  1911,  the  Secretary  of  War, 
under  the  authority  of  an  act  of  Congress,  established  a  new 
navigation  or  harbor  line.  The  harbor  line  was  established  by 
the  Secretary  of  War  under  the  Statute  of  1888  (Chapter  860, 
25  Stat.  425).     Section  12  thereof  reads  as  follows: 

"  Sec.  12.  Where  it  is  made  manifest  to  the  Secretary 
of  War  that  the  establishment  of  harbor  lines  is  essential 
to  the  preservation  and  protection  of  harbors,  he  may,  and 
is  hereby,  authorized  to  cause  such  lines  to  be  established, 
beyond  which  no  piers  or  wharves  shall  be  extended  or  de- 
posits made  except  under  such  regulations  as  may  be  pre- 
scribed from  time  to  time  by  him." 

A  later  act,  providing  for  the  establishment  of  harbor  lines,  is 
Chapter  425  of  1899   (30  Stat.   1151). 

It  was  held  that  "  under  the  Constitution  of  the  United  States, 
the  control  and  development  of  all  navigable  streams  remains  in 
the  Federal  Government,  and  that  no  rights  can  be  acquired  against 
it  except  under  affirmative  conferment  of  Congress ;  that  the  harbor 
lines  of  the  Federal  Government  designating  the  limit  of  naviga- 
tion are  changeable  at  its  discretion." 

The  judgment  of  Congress  is  an  exercise  of  legislative  power 
relative  to  a  matter  wholly  within  its  control,  and  is  conclusive. 
If  the  sovereign  exercises  such  power  once,  its  power  is  not  ex- 
hausted; it  may  be  exercised  again  for  the  common  good  of  all. 
"  The  power  of  Congress  extends  to  the  whole  expanse  of  a  naviga- 
ble stream  and  is  not  dependent  upon  the  depth  or  shallowness 
of  the  water." 

The  State  could  not,  by  conferring  authority  to  create  obstruc- 
tions in  navigation,  fetter  the  power  of  Congress ;  the  action  of  the 
State  may  be  superseded  by  the  interference  of  Congress. 
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The  possibility  that  the  Secretary  of  War  may  act  arbitrarily 
or  wantonly  was  mentioned. 

It  was  held  that,  although  the  upland  owner  owned  the  soil 
under  water  to  low  water  mark,  such  ownership  was'  subject  to 
the  paramount  right  of  the  United  States  to  appropriate  any 
portion  of  the  submerged  soil  for  the  purposes  of  navigation. 

As  the  shore  line  —  high  water  mark  or  low  water  mark  — 
is  in  many  cases  very  irregular  with  deep  indentations,  the  effect 
of  this  decision  may  be  very  far  reaching.  Assume  that  the 
State  should  grant  lands  under  water  in  a  deep  but  narrow  bay 
and  that  the  grantee  should  fill  in  and  create  a  straight  shore  line, 
could  it  be  to  the  interest  of  navigation  to  estaJblish  a  harbor  line 
which  would  necessitate  an  excavation  of  the  fill  so  made  and  the 
restoration  of  the  shore  line  to  its  original  location  ?  Would  this 
be  the  taking  of  private  property  for  which  no  compensation 
should  be  made  ?  The  answer  undoubtedly  depends  on  the  neces- 
sity for  the  purposes  and  improvement  of  navigation. 

B.     By  the  State. 

Chapter  763  of  the  Laws  of  1857  was  an  act  to  establish  bulk- 
head and  pier  lines  for  the  port  of  New  York.  These  lines 
were  established  in  accordance  with  a  report  made  by  commis- 
sioners previously  created.  A  seawall  was  to  be  erected  on  such 
line  from  17th  Street  to  49th  Street.  Piers  on  piles  or  blocks  and 
bridges  and  wet  basins  were  provided  for.  The  line  of  the  sea- 
wall on  the  east  shore  of  the  Hudson  River,  along  the  north  shore 
of  Spuyten  Duyvil  Creek  and  Harlem  River  and  the  north  shore 
of  the  East  River,  was  described ;  also  along  the  south  shore  of 
East  River  as  well  as  other  parts  of  what  is  now  Greater  New 
York  City. 

It  was  provided  that  it  should  not  be  lawful  to  fill  in  with  solid 
material  beyond  the  bulkhead  line  so  established,  nor  to  erect  any 
structure  exterior  to  said  line  excepting  piers, 

(a)  Which  shall  not  exceed  70  feet  in  width,  respectively; 

(b)  With  intervening  water  spaces  of  at  least  100  feet; 

and  that  it  would  be  unlawful  to  extend  such  pier  or  piers  beyond 
the  pier  line. 
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Maps  showing  tlie  location  of  said  lines,  togetlier  witli  a  written 
description,  were  to  be  filed  in  the  office  of  the  Secretary  of  State 
and  in  the  office  of  the  street  commissioner  of  the  City  of  New 
York. 

Chapter  360  of  the  Laws  of  1858  refers  to  the  lines  established 
under  Cbapter  763  of  the  Laws  of  1857. 

Chapter  522  of  the  Laws  of  1860  was  enacted  for  the  purpose 
of  correcting  the  harbor  commissioners'  lines  and  to  prevent  en- 
croachments and  obstructions  in  the  harbor  of  New  York  and 
authorized  the  removal  thereof. 

Chapter  150  of  the  Laws  of  1868  limited  the  extension  of  piers 
or  wharves  in  the  Harlem  Eiver  further  tban  the  exterior  line 
fixed  by  the  harbor  commissioners. 

In  the  same  yeax,  by  Chapter  288,  provision  was  made  for  new 
bulkhead  and  pier  lines  on  the  Hudson  and  Harlem  Elvers  and 
other  water  front  in  the  City  of  New  York.  Limitation  in  widttb 
of  piers  to  70  feet,  with  intervening  water  spaces  of  at  least 
100  feet,  was  re-enacted. 

Chapter  534  of  the  Laws  of  1871,  being  an  act  relative  to  the 
improvement  of  certain  portions  of  the  counties  of  Westchester 
and  New  York,  and  for  improving  the  navigation  of  the  Harlem 
Eiver  aoid'  Spuyten  Duyvil  Creek,  made  provision  for  new  bulk- 
heads and  pier  lines  on  the  Harlem  Eiver  and  other  tide  waters. 

Chapter  378  of  the  Laws  of  1875  amended  Chapter  522  of  the 
Laws  of  1860  already  referred  to,  being  an  act  to  correct  harbor 
commissioners'  lines.  j 

1.     New  York  City  Consolidation  Act. 

Sections  729  to  735,  inclusive,  of  the  New  York  City  'Consolida- 
tion  Act,  in  force  in  1891,  have  their  origin  in  the  laws  referred  to. 

(a)  Grants  of  land  under  water  are  restricted; 

(b)  Bulkbead  and  pierhead  lines  are  provided  for; 

(c)  Building  of  piers  and  other  structures  regulated. 

The  right  to  fill  in  witb  earth  or  other  material  and  to  make  a 
solid  fill  beyond  tie  bulkhead  line,  or  to  erect  and  maintain  a 
pier  beyond  the  pierhead  line,  is  denied. 
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■Section)  734  of  the  Consolidation  Act  extended  the  time  of  com- 
pleting improvements,  such  as  filling  in  to  the  'bulkhead  line,  or 
constructing  piers  to  the  pier  line,  in  cases  where  letters  patent 
issued  by  the  People  required  such  improvements  to  be  made 
within  a  limited  time,  until  after  plans  for  the  improvement  of 
the  Harlem  Kiver  should  be  completed,  and  copies  of  such  plans 
filed  in  the  office  of  the  register  of  the  city  and  county  of  ITew 
York,  and  in  the  office  of  the  Secretary  of  State. 

It  has  been  held  that  the  city  authorities  could  not  authorize 
any  fili  or  construction  in  violation  of  these  limitations,  and  that 
a  pier  erected  outside  of  the  pier  line  fixed  under  the  Act  of  1857 
constituted  a  nuisance.  ^^ 

The  State's  right  to  establish  bulkhead  and  pierhead  lines  and 
to  regulate  the  use  of  granted  premises  in  the  interest  of  the 
public,  for  the  protection  of  commerce  and  navigation,  was  recog- 
nized and  sustained  even  though  a  grant  was  made  before  the 
Act  of  1857  went  into  effect;  no  piers  could  be  erected  beyond 
the  line  fixed  by  that  act.^' 

2.     Orecder  New  York  Charter. 

These  sections  of  the  New  York  Oity  C^onsolidation  Act  have 
been  re-enacted  as  follows: 

Section  729  is  now  suibstantially  Section  876  of  the  Charter. 

Sections  730  and  731  have  beeni  superseded  by  Sections 
817,  818  and  819  of  the  Charter. 

Section  732  has  been  superseded  by  Section  819  of  the 
Charter. 

Section  734  has  been  superseded  by  Section  877  of  the 
Charter. 

Section  876  of  the  Charter  restricts  the  grant  of  any  lands 
under  water  by  any  officer,  board  or  department  of  the  'City 
of  N"ew  York  beyond  the  exterior  lines  fixed  by  the  Act  of 
1857  as  amended. 

Section  877  of  the  Charter,  like  Section  734  of  the  Cton- 

17.  iSee  People  v.  Vanderbilt,  26  N.  Y.  287. 
Kingsland  v.  Mayor,  110  N.  Y.  569. 

18.  See  People  v.  N.  Y.  Ferry  Co.,  98  N.  Y.  71. 
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solidation  Act,  extends  the  time  of  constructing  bulkheads 
and  piers. 

Section  817  of  the  Charter  vests  in  the  Department  of 
Docks  and  Ferries  the  power,  by  and  with  the  approval  of 
tbe  Commissioners  of  tbe  sinking  fund,  to  fix  and  establish : 

(a)  Lines  of  solid  filling, 

(b)  Bulkheads, 

(c)  Pierhead  lines,  and 

(d)  Distance  between  piers. 

Section  818  of  the  Charter  gives  to  tbe  commissioner  of 
docks,  subject  to  the  approval  of  the  Commissioners  of  the 
sinking  fund,  very  broad  powers  as  to  the  wharf  property, 
including  wharves,  piers,  bulkheads  and  structures  thereon 
and  water  adjacent  thereto,  and  slips,  basins,  docks,  water- 
fronts, lands  under  water  and  structures  thereon,  which  are 
ovsrued  or  possessed  by  the  City  of  New  York  or  not  owned 
by  swid  city. 

As  to  such  property  owned  or  possesised'  by  the  City  of 
New  York,  the  commissioner  is  given  "  exclusive  charge  and 
control." 

As  to  such  property  not  owned  by  the  City  of  New  York, 
the  commissioner  is  invested  with  the  "  exclusive  government 
and  regulation  "  of  same. 

Plans  for  the  waterfront  of  the  City  of  New  York  are  set 
forth  in  Section  819  of  the  Charter,  and  by  Section  820  the 
commissioner  of  docks  is  authorized  to  cause  necessary  surveys 
to  be  made. 

Section  859  of  the  Charter  fixes'  the  rates  of  wharfage  and 
dockage. 

3.     Decisions. 

The  bulkhead  and  pierhead  line  as  established  by  the  Legislature 
by  Chapter  763  of  the  Laws  of  1857  was  tmder  consideration  in 
Dooley  v.  P.  &  G.  M.  Co.,'*  and  in  Matter  of  City  of  N.  Y.'» 

19.  77  Misc.  398;  137  N.  Y.  Supp.  737. 

20.  217  N.  Y.  1. 


268        HOW  Al^  INDIVIDUAL  ACQUIEES  TITLE 

In  Mayor  y.  O.  S.  Oo.  (61  Hun,  346),  it  was  held  that  it  was 
one  of  the  purposes  of  the  acts  re-enacted  as  Section  818  of  the 
Charter  to  re&trict  structures  to  the  line  established  and  according 
to  the  plans  adopted,  it  being  the  policy  to  leave  the  waters  between 
the  piers  free  from  any  oibstruction. 

N".  Y.  0.  &  T.  Co.  V.  City  of  New  York,''  held  in  effect  that 
the  commissioner  of  docks,  without  the  approval  of  the  commission- 
ers of  the  sinking  fund,  had  no  power  to  change  a  pier  or  bulkhead 
line  which  has  been  established  by  law. 

Various  acts  relative  to  the  location  of  pier  and  bulkhead  lines 
and  the  powers  of  the  commissioner  of  docks  over  same  were  under 
consideration. 

The  statement  is  found  in  the  opinion  of  Judge  Crane  of  the 
Court  of  Appeals,  in  Matter  of  Public  Service  Comm.  (224 
N.  Y.  211,  at  page  216),  that  although  by  the  repeal  of  Chapter 
763  of  the  Laws  of  185Y  the  State  could  remove  all  basis  for  the 
claim  there  made,  yet  so  long  as  this  statute  remains  upon  the 
books  and  the  water  must  be  kept  clear  for  100  feet  from  the 
piers,  such  rights  may  exist  that  if  taken  away  for  public  purposes 
the  right  to  compensation  would  follow. 

A  more  recent  opinion  by  Judge  Cl-ane  '^  reviews  the  laws  and 
decisions  affecting  piers  and  licenses  to  shed  same.  The  depart- 
ment of  docks  was  created  in  1871  and  given  charge  and  control 
of  piers.  The  so-called  Shedding  Act  of  1879  for  the  first  time 
made  it  lawful  to  erect  structure®  upon  piers  in  the  City  of  New 
York.  A  pier  when  shedded  under  a  permit  so  to  do  was  no 
longer  open  to  the  public,  but  could  be  exclusively  used  by  the 
lessee  or  owner.  It  was  held  that  such  a  permit  may  be  revoked 
if  it  contains  a  condition  that  it  may  be  revoked. 

The  legislation  regarding  the  waterfront  of  the  City  of  New 
York,  as  same  has  been  under  examination  by  the  court,  was  dis- 
cussed at  length  by  Judge  Peckham  in  Matter  of  Mayor  of  New 
York  (135  N.  Y.  253,  61).     The  early  statutes,  which  conferred 


21.  43  Misc.  425;  87  N.  Y.  gupp.  100. 

22.  Matter  of  City  of  N.  Y.,  327  N.  Y.  119. 
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upon  the  city  general  authority  to  construct  wharves  and'  the 
decisions  under  same,  were  reviewed.  The  lands  under  water  were 
conveyed  to  the  city  by  the  Legislature  to  enable  the  city  to  fill 
in  such  lands  itself  or  to  procure  others  to  do  it  as  the  demands 
of  commerce  might  require.  It  thus  appears  that  waterfront 
property  may  be  improved  by  the  State,  the  City  of  New  York 
or  individuals  and  that  the  policy  has  changed  from  time  to  time. 

The  rights  of  Congress',  the  State  and  the  City  of  New  York  as 
well  as  the  public,  to  lands  under  water  and  to  improve  same  for 
purposesi  of  commerce,  were  discussed  at  length  in  Appleby  v. 
City  of  New  York."' 

Judge  Chester  in  People  v.  D.  &  H.  Co.  (75  Misc.  322,  135 
N.  Y.  Supp.  339)  held  that  a  navigable  stream  is  a  public  high- 
way in  which  all  the  People  of  the  State  have  an  interest  and 
that  in  the  absence  of  a  provision  making  the  State  subject  to  a 
Statute  of  Limitations,  no  title  by  adverse  possession  could  be 
acquired  against  it;  that  the  defendant  had  not  obtained  a  pre- 
scriptive right  to  maintain  a  bridge  over  a  navigable  stream  and 
that  the  defendant  did  not  have  the  right  to  impair  the  naviga- 
tion of  the  stream ;  that  the  defendant  might  be  permitted  to 
build  a  draw,  lift  or  suspension  bridge  over  the  stream,  which 
would  not  interfere  with  the  navigation  of  the  stream  and  which 
bridge  would  afford  railway  transportation  over  the  stream.  The 
Appellate  Division  ^*  modified  the  judgment  and  permitted  the 
erection  of  a  draw,  lift  or  suspension  bridge  or  a  bridge  supported 
upon  piers  which  shall  leave  an  open  clearance  of  not  less  than 
60  feet  in  width  and  at  a  specified  elevation. 

The  Court  of  Appealsi  ^^  modified  the  judgment  and  held  that 
asi  the  general  control  of  navigable  waters  is  vested  in  the  State, 
the  consent  to  bridge  such  waters  should  come  from  the  Legisla- 
ture unless  the  Legislature  had  delegated  its  power  to  give  such 
authority;  that  the  Legislature  had  not  delegated  such  authority 
to  the  courts. 

23.  167  A.  D.  369;   153  N.  Y.  Supp.  357. 

24.  154  A.  D.  909;   139'  N.  Y.  Supp..  392. 

25.  213  N.  Y.  194. 
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4.     Generally. 

If  a  pierhead  or  bulkhead  line  is  established  by  the  State,  and 
the  United  States  Government  establishes  a  similar  line  or  lines 
within  those  established  by  the  State,  the  United  States  Govern- 
ment line  will  control. 

Chapter  898  of  the  Laws  of  1895  adopted  the  pier  and  bulk- 
head linesi  around  the  entire  shores  of  Staten  Island,  as  pro- 
posed by  the  Board  of  Engineers  appointed  for  the  establish- 
ment of  the  harbor  lines  of  New  York  harbor  and  waters  adjacent 
thereto,  by  order  of  the  War  Department,  and  established  and 
confirmed  such  lines  as'  State  lines.  It  also  provided  that  it  shall 
be  lawful  to  extend  or  construct  piers: 

(a)  Not  exceeding  150  feet  in  width, 

(b)  With  spaces  between  same  of  at  least  100  feet, 

(o)   To  the  exterior  pier  lines  fixed  and  established  by  the 
act. 

It  matters  not  whether  the  State  or  the  United  States  estab- 
lishes a  pier  or  bulkhead  line  first,  or  whether  either  adopts  a 
line  established  by  the  other,  the  location  of  the  line  by  the  United 
States  Government  will  control. 

Other  than  the  Acts  of  the  State  Legislature  establishing  or 
providing  for  the  establishment  of  pier  or  bulkhead  lines  within 
the  City  of  New  York,  the  Legislature  has  not  provided  for  the 
establishment  of  such  lines.  The  pier  or  bulkhead  lines  which 
may  be  found  in  other  parts  of  the  State,  to  illustrate,  Albany, 
Troy,  Oswego,  Buffalo,  were  established  by  the  United  States  Gov- 
ernment. 

Fourth.     History  of  Grants  of  Land  Under  Water. 

Lands  under  navigable  waters  have  been  granted  by  the  Legis- 
lature or  by  the  Commissioners  of  the  Land  Office.  The  creation 
and  organization  of  the  Commissioners  of  the  Land  Office  is  set 
forth  in  Chapter  IV  and  Chapter  XIX. 

The  history  of  grants  of  land  under  water,  sometimes  referred 
to  as  "water  grants,"  may  be  found  in  an  opinion  of  Judge 
Davies  in  People  v.  The  Canal  Appraisers  (33  N.  Y.  461,  at 
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page  466).  The  power  to  grant  lands  under  the  waters  of  "  navi- 
gable rivers  "  was  conferred  in  1786.  The  power  to  grant  lands 
under  the  waters  of  "  navigable  lakes  "  was  conferred  in  1815. 
The  revision  of  the  Laws  of  1830  covered  lands  under  the  waters 
of  both  navigable  rivers  and  lakes. 

Such  grants  were  limited  to  the  proprietor  or  proprietors  of 
the  adjacent  lands,  sometinaes  referred  to  as  "  uplands."  As 
was  stated  in  Dopley  v.  P.  &  G.  M.  Co.,^°  this  limitation  by  the 
Legislature  was  in  recognition  of  and  to  protect  the  common-law 
right  of  the  riparian  owner  of  access  to  deep  water,  which  the 
courts  of  this  State  have  held  to  exist  independent  of  statute. 

It  is  within  the  power  of  the  Legislature,  although  not  of  the 
Commissioners  of  the  Land  Office,  to  grant  to  one  other  than  the 
proprietor  of  the  upland,  lands  under  water  in  front  of  such  up- 
land, but  by  so  doing  the  common-law  right  of  the  upland  owner 
cannot  be  taken  from  him  or  destroyed  without  compensation. 
Such  a  grant  to  a  stranger  would,  as  has  been  pointed  out,  be 
subject  to  the  rights  of  the  upland  owner,  and  would  vest  "  a 
naked  fee."  " 

The  question  therefore  arises  as  to  what  rights  an  upland 
oMTuer  may  have  in  addition  to  his  common-law  right-s,  by  reason  of 
a  grant  of  lands  under  water  made  by  the  Legislature  or  Com- 
missioners of  the  Land  Office  to  such  upland  owner. 

In  general,  an  upland  owner  by  reason  of  a  grant  of  lands  under 
water  might  have  two  additional  rights : 

1.  To  fill  in  and  make  dry  land  which  was  before  under 
water; 

2.  To  erect  structures  thereon  of  any  character. 

An  exception  to  this  rule  may  be  found  in  T.  I.  S.  Co.  v. 
Visger  (179  N.  Y.  206).  An  upland  ovnier  maintained  docks 
for  his  own  use  and  the  use  of  the  public.  The  public  had  used 
said  docks  for  the  purpose  of  landing  from  and  embarking  on 
boats  and  had  made  general  use  of  such  docks.  The  fact  that 
such  docks  had  been  kept  open  to  public  commercial  uses  was 
held  to  be  of  significance,  and  furnished  the  basis  for  an  infer- 

26.  77  Misc.  398,  at  page  40a;  137  N.  Y.  Supp.  737. 

27.  Harway  Imp.  Co.  v.  New  York,  113i  Misc.  788  (memo.). 
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«nce  of  the  owner's  intention  in  their  construction  and  mainte- 
nance. It  was  also  held  that  when  the  upland  owner  applied 
for  a  grant  of  lands  under  water,  he  intended  that  such  public 
use  should  continue.  The  intention  of  the  applicant  apparently 
controlled  the  purpose  for  which  the  application  was  made  and  the 
letters  patent  were  issued,  and  was  held  to  limit  the  owner  to 
the  use  of  the  docks  in  the  same  manner  as  they  were  used  before 
the  issuing  of  letters  patent  by  the  Commissioners  of  the  Land 
Office. 

The  early  history  of  water  grants  was  again  reviewed  by  Judge 
Chase  in  People  v.  S.  P.  Co.  (218  N.  Y.  459  [see  page  469 
et  seg.]). 

Under  the  common  law  of  England,  a  distinction  was  made 
between  the 

(a)  Ownership  of  the   soil  under  water,    and 

(b)  The  control  over  it  for  public  purposes. 

The  ownership  of  the  soil,  like  the  ownership  of  dry  land,  was 
vested  in  the  Crown  and  regarded  as  jus  privatum^.  The  right  to 
the  lise  and  control  of  both  the  land  under  water  and  the  water 
was  vested  in  Parliament  and  was  deemed  a  jus  publicum.  The 
Qrown  could  convey  the  soil  under  water  but  Parliament  only  ex- 
ercised control  over  the  waters  in  the  interest  of  commerce  and 
navigation  for  the  benefit  of  all  of  the  subjects  of  the  kingdom. 

The  People  of  the  State  of  New  York  succeeded  to  all  of  the 
rights  of  the  Ci-own  and  Parliament.  All  of  these  rights  in  and  to 
land  under  navigable  waters  and  in  and  to  such  waters,  are  now 
vested  in  the  State.  The  State,  through  its  Legislature,  has  and 
may  exercise  all  the  powers  which  were  previously  exercised  by 
the  King  alone  or  in  conjunction  with  Parliament,  limited  only 
by  the  provisions  of  the  Constitution  of  this  State  or  of  the 
United  States.^' 

as.     People  V.  Vanderbilt,  2i6  N.  Y.  287, 

People  V.  Canal  Appraisers,  33  N.  Y.  461. 

Williams  v.  City  of  Utica,  217  N.  Y.   162. 

People  V.   S.  P.  Co.,  2-18  N".  Y.  459. 

Danes  v.  State,  2,19  N.  Y.  67. 

Which  reviewed  the  various  decisions  on  the  subject. 
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The  claim  of  ownersiiip  and  the  validity  of  grants  made  by 
the  State  in  1898  covering  lands  under  the  waters  of  Flushing 
Bay  was'  upheld  in  Clarke  Estate  v.  Oity  of  New  York.^°  The 
city  claimed  under  Colonial  patents  dated  in  1645,  1666  and 
1686 ;  also  under  an  instrument  executed  by  Indian  sachems. 
It  was  held  that,  "  The  Indians  had  no  title  which  they  could 
grant  and  which  would  be  recognized  in  the  courts'  of  this 
country."  It  was  contended  by  the  city  that  if  the  premises  in 
question  were  included  in  the  Colonial  grants,  "  mere  inaction 
upon  the  part  of  the  former  town  oiScials  would  not  operate, 
either  by  way  of  estoppel  or  waiver,  to  prevent  the  city  from 
asserting  its  present  claims."  The  court  answered,  "Perhaps 
not,"  but  that  "  the  best  exposition  of  such  a  grant  is  long  usage 
under  it."  It  appeared  that,  beginning  with  1833  and  continuing 
for  a  period  of  about  sixty-five  years,  various  legislative  acts 
were  passed  inconsistent  with  the  claim  of  the  city's  ownership. 
In  addition,  the  Commissioners  of  the  Land  Office  granted  thirteen 
separate  parcels  of  land  under  the  waters  of  Flushing  Bay.  The 
City  of  JSTew  York  and  its  predecessors  had  notice  and  made  no 
objection  to  such  grants.  The  rule  of  "  practical  construction  " 
was  followed!  and  the  city  deemed  to  have  no  interest  in  the  lands 
under  the  water  in  Flushing  Bay. 

This  rule  of  "  practical  construction  "  has  been  applied  not 
only  with  regard  to  the  officers  of  a  municipal  corporation,  but 
it  has  been  held  that  a  practical  construction  of  a  statute  by  public 
officials  will  be  given  consideration  by  the  courts.'" 

In  the  year  1911,  under  the  direction  of  Attorney  General 
Thomas  Carmody,  E.  H.  Leggett  compiled  a  "  History  of  Water 
Grants,"  which  contains  much  useful  information  and  data  of 
a  historical  nature.     See  copy  thereof  —  "Appendix  XIII." 

Fifth.    Power  to  Grant  or  Withhold  Lands  Under  Water.* 

A.     Inherent  Power. 
"Whether  or  not  the  State  Legislature  directly,  or  through  a  duly 
empowered  agent,  such  as  the  Commissioners  of  the  Land  Office, 

29.  165  A.  D.  873!;  151  N.  Y.  Supp.  714. 

30.  Matter  of  City  of  New  York,  217  N.  Y.  1,  13. 
But  see  Smith  v.  Odell,  19'4  A.  D.  763,  7. 

*\8ee  also  B.  C.  &  G.  Anno.  Oon.  (Laws,  2d  Ed.,  Vol.  6,  p.  6777. 

18 
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has  the  power  to  grant  lands  under  navigable  waters,  has  been  a 
mooted  question. 

In  general,  the  conclusion  has  been  stated  time  and  again  that 
the  State  holds  title  to  the  lands  under  navigable  waters  in  trust 
for  the  People  of  the  State  that  they  may  enjoy  the  navigation 
of  the  waters,  carry  on  commerce  over  them,  and  have  the  liberty 
of  fishing  therein,  free  from  the  obstruction  or  interference  of 
private  parties.  This  was  substantially  held  in  Illinois  Central 
Railroad  v.  Illinois  (146  U.  S.  387)  1892. 

The  Illinois  case  contains  so  much  of  substance  relative  to  the 
inherent  power  of  the  State  to  grant  lands  under  water  that  vari- 
ous quotations  therefrom  are  merited.  The  question  at  issue 
was  whether  the  Legislature  of  the  State  of  Illinois  could  grant 
to  a  railroad  company  all  the  right  and  title  of  the  State  in  and 
to  submerged  lands  constituting  the  bed  of  Lake  Michigan  for  a 
distance  of  one  mile  from  shore.  Such  grant  had  been  made 
embracing  the  whole  outer  harbor  of  Chicago,  exceeding  1,000 
acres. 

Three  of  the  Justices  of  the  United  States  Supreme  Court,  in  a 
dissenting  opinion  (page  465),  expressed  themselves  as  follovsrs: 

"  That  the  ownership  of  a  State  in  the  lands  underlying 
its  navigable  waters  is  as  complete,  and  its  power  to  make 
them  the  subject  of  conveyance  and  'grant  is  as  full,  as  such 
ownership  and  power  to  grant  in  the  case  of  the  other  public 
lands  of  the  State,  I  have  supposed  to  be  well  settled." 

Langdon  v.  New  York  City  (93  N.  Y.  129)  was  cited  in  support 
of  this  conclusion. 

Justice  Eield  delivered  the  opinion  of  the  court  which  was 
concurred  in  by  three  Justices.  The  right  of  the  State  to  grant 
lands  under  navigable  waters  was  recognized  but  limited.  The 
opinion  holds  substantially  as  follows: 

It  is  the  settled  law  of  this  country  that  the  ownership 
of  and  dominion  and  sovereignty  over  lands  covered  by  tide 
waters  belong  to  the  respective  States  within  which  they  are 
found,  with  the  consequent  right  to  dispose  of  any  portion 
thereof  when  that  can  be  done  without  substantial  impair- 
ment of  the  interest  of  the  public  in  the  waters ;    that  such 
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doctrine  has  often  fceen  announced  by  the  United  States 
Supreme  Court;  that  the  same  doctrine  is  applicable  to 
lands  covered  by  fresh  water  in  the  Great  Lakes,  which  pos^ 
sess  all  the  general  characteristics  of  the  open  sea  except 
that  their  waters  are  fresh  and  the  ebb  and  flow  of  the  tide 
is  absent.  In  England,  the  ebb  and  flow  of  the  tide  con- 
stitutes the  legal  test  of  the  navigablity  of  waters,  but  in  this 
country  the  case  is  different. 

At  page  452 :  The  State  holds  the  title  to  lands  under  the 
navigable  waters  of  Lake  Michigan  in  the  same  manner  that  it 
holds  title  to  soils  under  tide  water,  by  the  common  law,  but  it 
is  a  different  title  from  that  which  it  holds  in  lands  intended  for 
sale.  It  is  a  title  held  in  trust  for  the  People  of  the  State  that 
they  may  enjoy  the  navigation  of  the  waters  and  carry  on  com- 
merce over  them.  The  State  may  grant  parcels  of  submergea 
lands  for  the  purpose  of  erecting  wharves,  docks  and  piers  by 
way  of  improving  navigation  of  the  waters  and  no  valid  objec- 
tion can  be  made  to  such  grants.  It  cannot  abdicate  its  general 
control  over  landte  under  the  navigable  waters  of  the  entire  harbor, 
bay  or  lake,  as  it  would  not  be  consistent  with  the  exercise  of 
that  trust  reposed  in  it. 

An  exception  is  noted^  to  wit:  Such  parcels  as  can  be  disposed 
of  without  any  substantial  impairment  of  the  public  interest 
in  the  lands  and  waters  remaining.  "  It  is  only  by  observing 
the  distinction  between  a  grant  of  such  parcels  for  the  improve- 
ment of  the  public  interest,  or  which,  when  occupied,  do  not 
substantiality  impair  the  public  interest  in  the  lands  and  waters 
remaining,  and  a  grant  of  the  whole  property  in  which  the  public 
is  interested,  that  the  language  of  the  adjudged  cases'  can  be  rec- 
onciled." The  general  language  found  in  the  opinions  of  the 
courts,  expressive  of  absolute  ownership  and  control  by  the  State, 
must  be  read  and  construed  with  reference  to  the  special  facts 
of  the  particular  cases.  A  grant  of  all  the  lands  under  the  navi- 
gable waters  of  the  State  would  be  absolutely  void,  but  a  grant 
of  parcels  which  can  be  disposed  of  without  impairment  of  the 
public  interest  in  what  remains  may  be  made  and  would  be  valid. 

Numerous  New  York  decisions  are  cited  and  the  conclusion 
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is  reached  that  some  of  these  opinions  contain  expressions  which 
may  require  explanation  when  detached  from  the  particular  facts, 
of  the  case. 

Although  lands  under  the  waters  of  a  lake,  and  not  a  river,, 
were  involved,  a  general  conclusion  was  reached  that  the  power 
to  make  a  grant  of  such  lands  existed,  limited  only  by  the  extent 
of  the  grant.  The  size  of  a  parcel  which  may  be  granted  will 
depend  entirely  on  the  size  of  the  waters  covering  the  underlying 
land  of  which  the  parcel  forms  a  part. 

The  Illinois  decision  was  criticized  in  Sage  v.  The  Mayor 
(154  N.  Y.  61,  at  page  78),  the  court  holding  that  it  announced 
the  law  of  Illinois  but  not  that  of  New  York.  ISTotwithstanding, 
the  Court  of  Appeals  has  since  followed  the  Illinois  case  in 
People  V.  6.  P.  Co.  (218  IST.  Y.  459),  which  involved  the  question 
of  the  power  of  the  State  to  grant  lands  under  water  at  Coney 
Island  in  Kings  County.  Three  judges  of  the  Court  of  Appeals 
held  that  "  an  implied  reservation  of  public  rights  "  should  be 
read  into  the  patent.  Three  of  the  judges  held  that  the  State  had 
the  power  to  grant  title  to  lands  under  navigable  waters  uncon- 
ditionally. Judge  Bartlett  concurred  in  the  latter  conclusion 
with  certain  modifications.     To  quote  from  his  opinon : 

"  If  the  grant  of  lands  under  water  for  beneficial  enjoy- 
ment (or,  in  other  words,  in  fee  sample)  was  so  vast  in 
extent  as  to  amount  practically  to  an  alienation  of  the  State's 
governmental  functions  along  the  ocean  shore  of  Long  Island, 
it  would,  I  think,  be  invalid  under  the  doctrine  of  Illinois 
Central  Ewy.  Co.  v.  Illinois  (146  U.  S.  387),  where  the  grant 
exceeded  1,000  acres,  embracing  the  whole  outer  harbor  of 
Chicago.  For  example,  I  should  not  be  willing  to  construe 
the  statute  as  authorizing  the  Commissioners  of  the  Land 
Office  to  shut  off  the  public  from  the  entire  south  shore  of 
Long  Island  by  granting  the  strand  to  the  upland  owners 
for  beneficial  enjoyment  as  a  series  of  amusement  parks. 
But  the  exclusive  grant  of  a  few  hundred  feet,  for  enjoy- 
ment in  a  manner  which  does'  not  interfere  with  navigation, 
appears  to  be  sanctioned  by  the  letter  and  spirit  of  the  law, 
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■whatever  we  may  think  of  the  wisdom  of  exercising  the  power. 
The  question,  it  seems  to  me,  is  largely  one  of  degree." 

It  is  to  be  noted  that  in  the  Illinois  case  the  lands  were  under 
a  lake ;  in  the  New  York  case,  the  lands  were  under  the  Atlan- 
tic Ocean,  but  the  principle  involved,  to  quote  from  Judge  Bart- 
lett,  is  "  largely  one  of  degree."  So,  it  should  equally  apply  to 
lands  under  a  navigable  river. 

In  People  v.  A.  S.  E.  Co.^^  certain  grants  of  land  under  the 
waters  of  the  East  Eiver  were  attacked  and  the  court  held  that 
the  State  had  the  absolute  right  to  part  with  its  title  to  lands 
under  navigable  waters,  following  People  v.  S.  P.  Co.  (218  N. 
Y.  459). 

Probably  the  most  extreme  opinion  in  support  of  the  right  of 
the  State  to  grant  lands  under  navigable  waters  in  fee,  uncon- 
ditionally, even  though  the  public  right  of  navigation  may  be 
interferred  with,  is  that  of  Judge  Earl  in  Langdon  v.  Mayor  (93 
N.  Y.  129  at  page  156)  where  he  states  that  the  Legislature  of 
this  State,  excepting  as  restrained  by  constitutional  inhibitions, 
could  grant  the  exclusive  use  of  the  Hudson  Eiver  to  individ- 
uals and  could  grant  in  fee  any  of  the  inland  navigable  lakes 
wholly  within  this  State.  This  extreme  right  must  be  qualified 
and  limited  by  the  rule  expressed  by  Justice  Eield  and  Judge 
Bartlett  above  quoted  from. 

Judge  Bartlett  also  expressed  his  views  in  an  opinion,  con- 
curred in  by  all  of  the  Judges  of  the  Court  of  Appeals  excepting 
one,  in  Matter  of  Long  Sault  Development  Co.  (212  N.  Y.  1,  8) 
as  follows: 

"  The  power  of  the  Legislature  to  grant  land  under  navi- 
gable waters  to  private  persons  or  corporations  for  beneficial 
enjoyment  has  been  exercised  too  long  and  has  been  affirmed 
by  this  court  too  often  to  be  open  to  serious  question  at  this 
late  day.     *     *     *     The  contemplated  use,  however,  must 

31.  98  'Misc.  703;  163  N.  Y.  iSupp.  456;  af.  182'  A.  D.  213;  169'  N.  Y. 
Supp.  38'6. 
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be  reasonable  and  one  which  can  fairly  be  said'  to  be  for  the 
public  benefit  or  not  injurious  to  the  public." 

He  quoted  from  Coxe  v.  State  of  New  York  (144  IST.  Y.  396, 
407)  in  substance,  that  the  State  has  the  unquestionable  right  to 
make  grants  of  lands  under  navigable  waters,  in  fee,  for  every 
purpose  which  may  be  useful,  convenient  or  necessary  to  the 
public  or  for  the  beneficial  use  of  the  grantee.  Such  grants 
may  be  made  to  cities,  railroad  companies,  corporations  and  pri- 
vate persons.  Grants  to  the  owners  of  the  adjacent  uplands 
for  beneficial  enjoyment  have  long  been  authorized  and  recognized 
as  one  of  the  uses  to  which  the  State  may  lawfully  apply  lands 
under  water. 

With  one  dissenting  vote,  the  Court  of  Appeals  held  that  where 
lands  under  water  had  been  granted  by  the  State  to  the  City  of 
New  York  and  actually  filled  in  and  occupied  within  the  bulk- 
head line,  although  no  grant  had  been  made  by  the  city  to  the 
one  so  filling  in  and  occupying,  title  might  be  acquired  by  such 
occupant  as  against  the  city,  by  prescription.^^ 

It  hasi  been  held  that  lands  under  the  navigable  waters  of  bays 
and  rivers  could  be  granted  to  corporations  and  individuals  under 
the  Roman-Dutch  law  as  existing  and  practiced  in  1644.'' 


What  the  Commissioners  of  the  Land  Office  may  grant  they 
may  likewise  withhold.  Their  power  to  grant  cannot  be  ques- 
tioned by  an  individual  or  individuals  or  by  an  officer  of  a  tovni. 
When  an  application  is  made  for  a  grant,  the  Commissioners 
have  the  right  to  summarily  inquire  into  the  rights  of  the  appli- 
cant and  to  appoint  a  committee  for  that  purpose.  Lands  under 
tide  water  presumptively  belong  to  the  State,  and  the  Commis- 
sioners have  a  right  to  act  on  this  presumption  in  the  absence 
of  proof  to  the  contrary. 

The  Commissioners  are  clothed  with  a  discretion  as  to  whether 

32.    Matter  of  City  of  New  York,  217  N.  Y.  1, 

38.    Grace  v.  Town  of  No.  Hempstead,  166  A.  D.  844;  152  N.  Y.  Supp.  122; 
af.  230  N.  Y.  '6as  (no  opinion). 
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a  grant  shall  be  made  or  not  and  this  discretion  may  not  be  con- 
trolled. The  determination  of  matters  within  their  jurisdiction 
■which  are  confided  to  their  discretion  is  not  reviewable.  The 
judgment  of  the  Commi^ioners  as  to  the  necessity  or  extent  of 
grants  should  not  be  interfered  with  at  the  instance  of  indi- 
viduals. The  Legislature  in  authorizing  the  Commissioners  to 
grant  lands  under  water  did  not  make  such  authority  dependent 
upon  whether  the  lands  were  or  were  not  used  by  the  public.  It 
cannot  be  said  as  a  matter  of  law  that  the  interest  of  the  public 
required  the  Commissioners  to  deny  an  application.'* 

These  questions  were  again  brought  to  the  attention  of  the 
court  in  People  ^x  rel.  Tracy  v.  Woodruff,'"  which  stated  that  the 
object  of  the  act  authorizing  the  Commissioners  of  the  Land  Office 
to  make  grants  was  to  prevent  the  necessity  of  frequent  appli- 
cations to  the  Legislature.  The  Commissioners  were  vested  with 
a  discretion  to  make  or  not  to  make  a  grant  and  their  action  is 
subject  to  review  by  the  courts  only  when  they  exercise  judicial 
functions  in  the  performance  of  their  duties.  To  illustrate:  If 
they  determine  the  ownership  of  uplands  and  such  determination 
is  claimed  to  be  erroneous  it  may  be  reviewed.'' 

To  quote  from  the  opinion  (p.  5) : 

"  The  relator's  ownership  of  the  adjacent  upland  gave 
him  no  title  to  the  land  under  water  in  front  of  his  premises 
(People  V.  New  York  &  Staten  Island  Ferry  Co.,  68  N. 
Y.  76),  and  whatever  may  be  his  right  of  access  to  the 
water  and  other  rights  as  riparian  owner,  he  cannot  demand 
or  compel  a  grant  to  him'  from  the  State  of  the  land  under 
water.  He  has  no  legal  right  to  such  a  grant,  the  giving 
or  withholding  of  which  rests,  I  think,  entirely  in  the  dis- 
cretion of  the  Commissioners  of  the  Land  Office." 

The  City  of  New  York  has  been  held  to  have  no  controlling 
voice  as  to  whether  a  grant  should  issue  or  not.  The  fact  should 
not  be  overlooked,  however,  that  the  Legislature  has  given  to  the 

34.  People  ex  rel.  Underbill  v.  Saxton,  15  A.  D.  263;  44  N.  Y.  Supp.  211; 
aJ.  154  N.  Y.  748   (no  opinion). 

35.  54  A.  D.  1;  66  N.  Y.  iSupp.  209;  af.  166  N.  Y.  597   (no  opinion). 

36.  People  v.  Jones,  112  N.  Y.  597. 
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City  of  New  York  certain  rights  and  powers  under  its  charter,^^ 
and  tliat  the  Commissioners  of  the  Land  Office  might  attempt  to 
impose  conditions  inconsistent  therewith.  If  the  Commissioners 
required  piers  to  be  built  with  a  space  of  less  than  one  hundred 
feet  between,  it  would  be  inconsistent  with  the  charter  require- 
ments.   Illustrations  may  be  multiplied. 

Section  86  of  the  Greater  New  York  Charter  provides  for  the 
issuance  of  letters  patent  to  the  City  of  New  York  or  to  a  riparian 
proprietor,  and  further  provides  that  if  the  riparian  proprietor 
shall  apply  to  the  Commissioners  of  the  Land  Office  for  a  grant  of 
land  under  water,  the  board  of  docks  of  the  City  of  New  York 
shall  examine  such  application  and  certify  to  the  Commissioners 
whether  the  granting  of  the  application  will  conflict  with  the  rights 
or  public  interests  of  the  City  of  Neiw  York.  The  powers  of  the 
board  of  docks  have  been  held  to  be  purely  advisory.  The  board 
cannot  determine  whether  a  grant  should  be  made  or  recommend 
that  no  grant  be  made;  the  board  of  docks  can  only  recommend 
that  the  grant  be  made  upon  certain  terms  and  conditions  which  the 
Commissioners  of  the  Land  Office  are  bound  to  consider.  But  the 
ultimate  determination  rests  with  the  Commissioners  of  the  Land 
Office.'^ 

B.     Limitations. 

The  power  to  grant  lands  under  navigable  waters,  even  with 
the  limitations  above  expressed,  has  not  always  been  recognized 
by  the  courts.  In  Sage  v.  The  Mayor  (154  N.  Y.  61,  at  page  79), 
Judge  Vann  stated  that  in  every  grant  of  land  where  the  tide  ebbs 
and  flows  there  is  reserved  by  implication  the  right  to  so  improve 
the  waterfront  as  to  aid  navigation  for  the  benefit  of  the  public 
without  compensating  the  riparian  owner ;  that  under  the  common 
law  navigation  was  of  "  paramount  "  importance. 

Judge  Gray,  delivering  the  opinion  of  the  court,  in  Slinger- 
land  V.  I.  C.  Co.  (169  N.  Y.  60,  at  page  72)  expressed  the  view 
that  "  the  State  could  not  grant  an  exclusive  right." 

37.  See  Third,  B.   2,  hereof. 

38.  People  ex  rel.  City  of  New  York  v.  Woodruff,  39  A.  D.  las ;  56  N.  Y. 
Supp.  681;  af.  159'  N.  Y.  536   (no  opinion). 

People  ex  rel.  City  of  New  York  v.  Woodruff,  166  N.  Y.  453. 
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In  the  much  cited  case  of  Thousand  Island  Steamboat  Co.  v. 
Visger  (179  N.  Y.  206,  at  page  213),  Judge  Gray  again  stated 
that  the  State  officers  "  were  without  any  power  to  make  an  un- 
qualified grant." 

In  July,  1918,  Judge  Benedict  at  Special  Term,  Kings  County,^' 
denied  that  the  Legislature  had  the  power,  either  by  direct  action 
or  otherwise,  to  grant  lands  under  water,  contending  that  they  were 
held  by  the  Legislature  in  trust  for  the  common  use  and  benefit 
of  all  of  the  citizens  of  the  State  and  that  they  are  inalienable. 

In  the  same  month,  the  Court  of  Appeals  in  Matter  of  Public 
Service  Comm.  (224  IST.  Y.  211),  following  an  Illinois  case  re- 
ported in  201  TJ.  S.  506,  held  that  "  title  to  land  under  a  navigable 
river  is  not  the  same  asi  the  title  to  the  shore  land;  that  in  a 
navigable  stream  the  public  right  is  paramount,  and  the  owner 
of  the  soil  under  the  bed  of  such  a  stream  can  only  use  and  enjoy 
it  in  so  far  as  is  consistent  with  the  public  right,  which  must  be 
free  and  unobstructed." 

The  City  of  New  York  was  seeking  to  acquire  lands  under  the 
East  River  for  the  purposes  of  a  tunnel  and  it  was  held  that  in 
so  doing  the  city  did  not  affect  the  right  of  the  public  to  navigate 
in  the  waters  over  the  lands  through  which  such  tunnel  was  to 
be  located  or  to  use  the  slip  located  upon  such  lands.  The  city 
was  held  to  take  and  hold  the  fee  of  the  prior  owner  which  had 
been  granted  to  him  subject  to  the  right  of  navigation  existing 
in  the  State.  The  owner  of  an  adjoining  pier  would,  therefore, 
not  be  prevented  from  using  the  slip  over  the  tunnel  and  would 
not  be  entitled  to  compensation  as  a  result  of  siuch  taking. 

In  the  Matter  of  the  City  of  New  York  (216  N.  Y.  67),  the 
rule  was  laid  down  that  the  public  under  the  common  law  of  the 
State  has  a  right  to  pass  from  a  street  end  which  stops  at  high 
water  mark,  over  and  across  intervening  lands,  to  reach  navigable 
waters;  the  right  exists  to  pass  from  the  land  highway  to  the 
water  highway  and  vice  versa,  irrespective  of  the  fee  ownership  of 
intervening  lands.  The  right  of  the  fee  owner  to  use  such  lands 
for  other  purposes  was  recognized,  so  long  as  such  use  did  not 

39.    Matter  of  Aquino  v.  Riegelman,  104  Misc.  gaS;  171  N.  Y.  Supp.  716. 
See  also  173  N.  Y.  Supp.  917. 
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bar  the  people  from  reaching  the  water  from  the  street  end  or 
the  street  end'  from  the  water.  Notwithstanding  this  right  of 
public  passage,  and  apparently  as  an  exception  to  the  general  rule, 
when  the  city  sought  to  take  the  fee  between  the  high  water  line 
and  the  water,  the  same  having  previously  been  granted  by  royal 
grant,  the  fee  owner  was  held  to  be  entitled  to  substantial  damages. 

In  "  Appendix  XIII,"  following,  reference  is  made  to  a  report 
by  Secretary  of  State  McDonough  to  the  Commissioners  of  the 
Land  Office  in  which  he  contended  that  the  Commissioners  were 
unauthorized  to  make  full  beneficial  enjoyment  grants,  urging  that 
the  State  holds  such  lands  in  trust  for  the  public  and  for  no 
other  purpose,  and  that  grants  could  be  made  only  for  public  or 
gtto^public  purposes. 

Attorney  General  Carmody  in  1913  reported  to  the  Commis- 
sioners of  the  Land  Office  that  in  making  a  grant  of  lands  under 
water  there  was  always  involved  the  legal  principle  that  the  grant 
was  made  subject  to  revocation  by  the  State  under  its  trust  powers 
for  the  benefit  of  the  People  of  the  State. 

The  authorities  are  almost  unanimous  that  the  Legislature  can- 
not grant  or  authorize  the  grant  of  lands  under  navigable  waters 
if  large  tracts  or  parcels  are  involved  which  will  destroy  naviga- 
tion or  preclude  the  public  from  large  areas.  But  assume  that 
such  a  grant  should  be  made ;  the  question  arises  as  to  the  remedy. 
A  grant  was  made  of  a  large  area  of  land  under  water  within 
the  limits  of  the  counties  of  Kings,  Queens,  Richmond  and  Suffolk. 
The  grant  was  made  by  Chapter  864  of  the  Laws  of  1868,  to  the 
Marsh  Land  Company,  and  when  the  full  scope  and  effect  of  the 
act  was  realized  it  became  the  subject  of  investigation  by  the 
Legislature;  the  Judiciary  Committee  of  the  Senate  reported  and 
expressed  "  in  strong  language  a  very  unfavorable  opinion  with 
respect  to  the  validity  and  propriety  of  the  legislation."  The 
matter  was  referred  to  the  Attorney  General,  "  who  responded  in 
an  elaborate  opinion,  containing  views  equally  unfavorable." 

In  1875  the  Legislature,  by  Chapter  257,  repealed  the  Act  of 
1868  so  far  as  it  gave  to  the  company  power  to  acquire  title  to 
lands  under  water. 
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The  Court  of  Appeals,  in  an  extended  opinion/"  lield  that  the 
title  of  the  State  to  the  lands  in  question  could  not  be  surrendered, 
alienated  or  delegated  except  for  some  reasonable  use  which  can 
fairly  be  said  to  be  for  the  public  benefit;  that  the  grant  made 
by  the  Legislature  was  not  within  the  limits  of  the  powers  pos- 
sessed by  the  State  and  did  not  constitute  a  contract  between  the 
State  and  the  grantee  beyond  the  power  of  revocation  by  a  sub- 
sequent Legislature.  The  Repealing  Act  of  1875  was  sustained 
and  the  company  was  held  to  have  no  claim  against  the  State  by 
reason  of  such  repealing  act. 

Appleby  v.  City  of  New  York  *^  refers  to  the  Hudson  River 
as  a  navigable  stream  and  describes  the  right  of  the  individual 
under  a  patent,  subject  to  the  control  by  the  State  and  Federal 
Government.  The  patentee  has  no  right  to  fill  in  beyond  the 
bulkhead  line. 


The  right  of  the  Legislature  directly  or  through  the  Commis- 
sioners of  the  Land  Office  to  grant  a  particular  parcel  of  land 
under  navigable  waters,  and  the  validity  of  any  such  grant  which 
may  have  been  made,  must  be  measured  by  the  rule  laid  down 
by  Justice  Field  and  Judge  Bartlett.*^ 

As  long  as  the  public  interest  shall  not  be  substantially  im- 
paired or  the  rights  of  the  public  in  the  natural  highway 
for  navigation  interfered  with,  no  one  can  be  heard  to  complain. 
To  that  extent,  lands  under  water  may  be  granted  in  fee  and 
filled  in  to  the  bulkhead  line. 

If  this  were  not  so,  much  land  formerly  under  navigable  waters 
but  since  granted,  filled  in  and  built  upon,  could  be  recovered 
by  the  State  without  any  liability.  Under  such  grants  from  1Y86 
to  the  present  time,  and  upon  the  faith  of  the  title  to  lands  so 
granted,  buildings  worth  millions  of  dollars  have  been  built  and 
enjoyed.  "  Titles  founded  upon  such  grants  are  to  be  found  in 
every  city,  village  and  township  bordering  upon  public  waters."  ** 

40.  Coxe  V.   state,  144  N.  Y.  39&. 

41.  167  A.  (D.  3i69;   152  N.  Y.  Supp.  357. 

42.  146  U.  S.  3«7;  218  N.  Y.  459. 
48.  218  N.  Y.  459,  71. 
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When  it  is  said  that  in  every  grant  there  is  reserved  to  the 
State  the  right  to  improve  the  water  front  or  navigation,  or  that 
"  the  State  could  not  grant  an  exclusive  right "  or  was  "  without 
any  power  to  make  an  unqualified  grant,"  no  more  can  be  meant, 
when  applied  to  a  comparatively  small  parcel,  than  that  the  State 
could  not  preclude  itself  from  retaking  by  appropriation  or  con- 
demnation. Having  granted  such  small  parcel,  and  having  taken 
compensation,  it  cannot  retake  without  liability.  The  right  to 
retake  always  exists.  The  question  is  only  one  of  liability.  As 
was  said  by  Judge  Earl :  **  "  When  valid  grants  are  once  made, 
they  are  inviolaible,  and  the  property  granted  can  be  resumed  by 
the  State,  when  needed  for  public  use,  only  upon  making  com- 
pensation." 

0.     By  Legislature  oe  Land  Boaed. 

Grants  of  lands  under  navigable  waters  have  been  made  directly 
by  the  Legislature  or  by  the  Commissioners  of  the  Land  Office, 
otherwise  known  as  the  Land  Board,  for  more  than  130  years. 
The  first  grant  made  by  -the  Land  Board  was  in  1786  to  Ezra  Reed 
of  lands  under  the  waters  of  the  Hudson  River  at  Hudson,  !N".  Y.*^ 
The  "  History  of  Water  Grants  "  ^^  shows  numerous  grants  made 
directly  by  the  Legislature;  others  by  the  Land  Board  under 
general  authority  of  the  Legislature,  and  still  others  under  specific 
authority.*' 

An  instance  of  a  grant  or  attempted  grant  directed  by  the 
Legislature  is  Section  83  of  the  Greater  ISTew  York  Charter,  which 
grants  in  fee  to  the  City  of  New  York  all  right,  title  and  interest 
of  the  People  of  the  State  in  and  to  lands  under  water  embraced 
within  the  projected  boundary  lines  of  any  street  intersecting  the 
shore  line.  The  same  section,  however,  provides  for  a  grant  of 
such  lands  by  the  Commissioners  of  the  Land  Office.  This  section 
was  under  consideration  by  the  court  in  the  Matter  of  McClellan.*' 
It  was  held  that  although  this  section  of  the  Charter  might  not  be 

44.  913  N.  Y.  129',  57. 

45.  Z'VS  N.  Y.  459,  71. 

46.  Appendix  XIII. 

47.  See  also  People  v.  Canal  Appraisers,  33  N.  Y.  461. 

48.  146  A.  D.  594;  131  N.  Y.  Supp.  638;  af.  8'04  N.  Y.  677. 
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considered  as  a  completed  grant  "  it  certainly  amounts  to  a  perma- 
nent appropriation  to  the  uses  of  the  City  of  New  York  of  all  the 
lands  under  water  described  therein,  and  it  was  no  longer  within 
the  power  of  the  Commissioners  of  the  Land  Office  to  make  any 
grants  in  fee,  or  otherwise,  inconsistent  with  the  provisions  of 
said  section." 

The  Legislature  in  making  a  grant  must  d'o  so  by  a  two-thirds 
vote  or  no  fee  will  pass/" 

In  1807  the  Legislature  passed  an  act  directing  the  Commis- 
sioners of  the  Land  Office  to  issue  letters  patent  to  the  City  of 
New  York  covering  lands  under  water  along  the  easterly  shore 
of  the  North  or  Hudson  Eiver;  also  along  the  westerly  shore  of 
the  East  River,  but  the  upland  owners  were  given  the  pre-emptive 
right  to  acquire  such  lands  under  water  in  front  of  such  uplands, 
by  grant  from  the  City  of  New  York.  Similar  grants  have  been 
made  to  the  City  of  New  York  covering  other  lands  under  water 
within  that  city. 

It  is  of  significance  that  the  Act  of  1786  ^°  provided  that  all 
letters  patent  thereafter  granted  "  shall  vest  the  lands  in  fee  sim- 
ple," although  the  siame  act  also  provided  that  it  shall  be  lawful 
to  grant  lands  under  navigable  waters  as  the  Land  Board  may 
"  deem  necessary  to  promote  the  commerce  of  this  State." 

Under  such  power  to  grant  to  promote  commerce,  "  fee  simple  " 
grants  were  made  for  nearly  fifty  years. 

Chapter  232  of  the  Laws  of  1835  limited  the  powers  of  the 
Land  Board;  power  to  authorize  the  erection  of  docks  and  the 
collection  of  dockage  only  was  conferred. 

Chapter  283  of  the  Laws  of  1850  again  conferred  power  upon 
the  Land  Board  to  grant  lands  under  water  "  for  the  purpose  of 
beneficial  enjoyment  "  as  well  as  to  promote  commerce.  And  this 
power  still  exists. 

The  general  power  to  make  grants  as  conferred  on  the  Land 
Board  may  be  summarized  as  follows: 

49.  F.  C.  Co.  V.  state,  221  N.  Y.  295. 

50.  'Chapter  67,  ILaws  of  178'6. 
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1786  to  1835  —  in  fee  simple  to  promote  commerce. 
1835  to  1850  —  to  erect  docks  only. 

1850  to  date  —  to  promote  commerce  or  for  beneficial  en- 
joyment. 

The  Legislature  has  generally  authorized  the  Land  Board  to 
make  grants  by  letters  patent  in  such  words  and  form  as  the  Board 
may  prescribe  or  direct.  The  Public  Lands  Law  so  provides  at 
present.     (See  Section  5  thereof.) 

D.     To  Upland  Owner.* 

The  Legislature  may  grant  lands  under  navigable  waters 
directly  to  anyone,  subject  to  the  common-law  rights  of  the  upland 
owner,  but  it  has  limited  the  Commissioners  of  the  Land  Office  to 
making  grants  to  upland  owners  only  (Section  75,  Public  Lands 
Law),  or  to  the  City  of  New  York  (N.  Y.  City  Charter,  §§  83 
and  86).  This  makes  necessary  a  determination  on  the  part  of 
the  Commissioners  as  to  the  ownership  of  the  upland,  which  is  a 
judicial  function  and  may  be  reviewed  hj  the  courts.''^ 

It  has  been  held  that  an  upland  owner  is  no  less  an  upland 
owner  if  he  dedicates  the  lands  fronting  on  navigable  waters 
to  the  use  of  the  public  for  highway  or  street  purposes,  retaining 
the  title  to  the  lands  so  dedicated,  and  that  he  does  not  lose  his 
riparian  rights."^ 

Where  a  highway  or  street  borders  navigable  waters  and  there 
are  no  lands  between  such  highway  and  waters,  the  owner  of  the 
fee  of  the  lands  within  the  highway  or  street  has  been  held  to 
be  entitled  to  a  grant  of  lands  under  water,  rather  than  the  person 
owning  the  interior  lands,  in  case  the  same  person  does  not  own 
the  fee  to  the  lands  within  the  highway  as  well  as  the  interior 
lands."' 

*:See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  6,  pp.  6776,  7. 

51.  People  V.  Saxton,  15  A.  D.  Z&S;  44  N.  Y.  Supp.  211;  af.  154  N.  Y.  748. 
People  esc  rel.  Tracy  v.  Woodruff,  54  A.  D.  1;   66  N.  Y.  iSupp.  209;  af.  Ififi 

N.  Y.  597. 

52.  Moenig  v.  N.  Y.  C.  !R.  R.  Co.,  187  A.  D.  323;  175  N.  Y.  Supp.  665, 
and  cases  cited. 

53.  People  v.  Colgate,  67  N.  Y.  512. 
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The  owner  of  uplands  on  a  sale  of  a  strip  along  the  water  front 
may  reserve  riparian  rights." 

A  grant  should  not  be  made  to  one  tenant  in  common,  but  if  so 
made,  it  might  enure  to  the  benefit  of  all  the  co-owners.^^ 

1.     Railroad  Companies. 

An  exception  is  found  to  the  limitation  imposed  upon  the  Com- 
missioners of  the  Land  Office  to  making  grants  to  upland  owners 
only,  the  Legislature  having  authorized  the  Commissioners  to 
convey  lands  to  a  railroad  company  for  the  purposes  of  its  road. 
The  present  authority  to  grant  State  lands  to  railroad  corporations 
is  found  in  Section  18  of  the  Railroad  Law.  The  original  author- 
ity was  Section  25,  Chapter  140,  of  the  Laws  of  1850. 

A  grant  of  land  under  navigable  waters  to  a  railroad  company 
would  be  subject  to  the  riparian  rights  of  the  upland  owner. 

In  the  construction  of  railroads,  streams  are  often  followed. 
This  was  especially  true  in  the  construction  of  railroads  along  the 
Hudson  River,  the  shore  line  of  which  was  very  irregular  in  parts. 
At  places  the  railroads  were  constructed  wholly  upon  the  upland, 
a  right  of  way  for  which  was  secured  by  the  railroad  company  by 
purchase  or  condemnation.  Strips  were  left  between  the  railroad 
right  of  way  and  the  waterfront.  No  claim  could  be  made  that 
the  railroad  company  was  the  upland  owner  where  such  strips 
were  left. 

At  other  places,  where  bays  were  encountered,  the  railroad  was 
built  across  same,  leaving  water  between  the  railroad  and  the 
upland.  The  railroad  was  built  either  by  virtue  of  general  legis- 
lative powers  conferred  or  a  grant  secured  from  the  Commissioners 
of  the  Land  Office  of  a  strip  of  land  under  water. 

In  the  last  two  instances,  the  upland  ovsmer  continued  as  such 
and  the  railroad  company  had  no  riparian  rights. 

At  still  other  places,  the  center  line  of'  the  railroad  coincided 
with  the  high  water  mark  —  a  portion  of  the  railroad  was  built 
upon  upland,  title  to  which  was  secured  by  purchase  or  condemna- 
tion, and  a  portion  on  lands  undei*  water,  which  was  occupied  under 

54.  People  ea>  rel.  Burnham  v.  Jones,  lia  N.  Y.  537,  606,  dicta. 

55.  Opinion  of  Attorney  General,  1894,  p.  90. 
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general  legislative  authority  or  a  grant  from  the  Commissioners 
of  the  Land  Office.  Such  situations  have  presented  the  question 
as  to  whether  the  railroad  company  thereupon  became  the  upland 
owner  and  have  been  a  source  of  litigation. 

Again  it  is  found  that  a  railroad  company  has  acquired  all  the 
land  between  that  required  for  right  of  way  purposes  and  the 
high  water  line.  Sometimes  this  is  a  long  narrow  strip  extending 
for  a  considerable  distance.  At  other  times,  it  will  consist  of  a 
piece  of  land  extending  only  a  short  distance  along  the  right  of 
way  but  for  some  distance  away  from  the  right  of  way.  These 
strips  and  parcels  may  not  be  occupied  for  railroad  purposes  or 
there  may  be  built  thereon  stations,  freight  houses  or  other  struc- 
tures necessary  in  the  operation  of  the  railroad.  There  may  also 
be  a  dock  or  landing  place  for  freight  or  passengersi. 

Such  situations  have  also  presented  the  question  as  to  whether 
the  railroad  company  is  an  upland  owner  and,  as  such,  entitled 
to  a  grant  of  lands  under  water  to  the  exclusion  of  the  one  owning 
lands  in  the  rear  and  on  the  opposite  side  of  the  railroad  right 
of  way. 

There  are  numerous  decisions  which  were  reviewed  by  Judge 
Blackmar  of  the  Appellate  Division,  Second  Department,  in  an 
opinion  rendered  in  April,  1919,  in  Moenig  v.  N.  Y.  C.  E.  R.  Co.^' 

In  general,  the  acquisition  of  title  by  a  railroad  company,  by 
deed  or  condemnation,  of  lands  paralleling  the  waterfront,  for 
right  of  way  purposes,  i.  e.,  for  the  purposes  of  laying  tracks 
and  the  operation  of  trains  thereover  in  passing  to  and  fro  be- 
tween stations,  will  not  constitute  the  railroad  coiiipany  an  up- 
land owner  so  as  to  limit  the  Commissioners  of  the  Land  Office 
to  making  a  grant  to  the  railroad  company  only.  Notwithstanding, 
the  ownership  of  the  railroad  company  and  the  construction  of  the 
rdadbed  along  the  waterfront,  the  owner  of  the  interior  lands 
bordering  the  railroad  right  of  way  will  still  be  the  upland  owner 
and  entitled  to  a  grant  of  lands  under  water  on  the  opposite  side 
of  the  railroad  right  of  way.  This  would  be  true  even  though 
the  railroad  company  has  acquired  a  strip  wider  than  necessary 
for  its  roadbed. 

56.     187  A.  D.  323;  175  N.  Y.  Supp.  665. 
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An  exception  to  the  rule  has  been  recognized  in  a  case  where 
a  railroad  company  acquired  a  parcel  or  parcels  of  land  between 
its  right  of  way  and  navigable  waters  on  which  it  located  a  station, 
freighthouse  or  other  railroad  buildings,  and,  in  particular,  a 
dock  or  landing  place.  As  expressed  by  Judge  CuUen  in  Matter  of 
■City  of  Buffalo  (206  K  Y.  319),  "it  is  theoretically  possible  at 
least  that  the  railroad  company  may  have  riparian  rights  attached 
to  certain  of  the  pieces  of  land  owned  by  it.  It  isi  equally  possible 
that  they  have  no  rights  of  the  kind.  The  question  depends  on 
the  terms  and  character  of  the  conveyances  by  which  the  lands 
were  granted  to  it." 

The  rights  of  the  railroad  company  would,  therefore,  depend  on 
two  things: 

(a)  The  terms  and  character  of  the  conveyances  under 
which  it  holds;  and 

(b)  The  use  to  which  the  lands  may  be  or  are  being  put. 

Assume  that  the  railroad  right  of  way  extendS'  along  the  shore 
but  entirely  upon  the  upland  for  a  considerable  distance  along 
navigable  waters  and  that  the  railroad  company  has  acquired  title 
to  all  of  the  lands  between  its  roadbed  and  the  navigable  waters 
for  a  distance  of  several  miles ;  that  there  are  no  villages  or  build- 
ings along  the  roadway.  The  railroad  company  would  not  then 
be  an  upland  owner  entitled  to  a  grant.  But,  if  buildings  should 
be  erected  and  a  village  spring  up  at  some  point  along  the 
railroad,  necessitating  the  construction  of  a  passenger  and  freight 
station  or  a  landing  place  on  the  land  owned  by  the  railroad 
company  between  its  roadbed  and  the  water,  the  company  may 
become  an  upland  owner  as  to  land  so  occupied,  so  as  to  entitle 
it  to  a  grant  of  lands  under  water  lying  in  front  thereof,  to  the 
exclusion  of  the  owner  of  the  lands  lying  on  the  opposite  side  of 
the  railroad  lands  and  right  of  way. 

In  some  instances  the  upland  owner  has  secured  a  grant  to  ad- 
jacent lands  under  water  before  the  railroad  company  acquired  its 
right  of  way.  This  would  present  the  question  as  to  whether  the 
railroad  company  in  acquiring  title  to  a  strip  of  uplands  also 
acquired  title  to  the  adjoining  lands  under  water.  The  general 
19 
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rule  is  that  a  grant  of  uplands  carries  title  to  the  adjoining  lands 
under  water  when  owned  by  the  grantor,  unless  expressly  excepted/' 

2.     Adjacent  Owner. 

"Adjacent,"  as  used  in  Section  75,  Public  Lands  Law,  and 
"  adjoining  "  have  been  held  to  mean  "  in  actual  contact "  and 
exclude  the  idea  of  any  intervening  space.  If  any  land  intervenes 
that  granted  and  the  upland,  it  will  be  presumed  to  pass.^' 

Sixth.     Letters  Patent  *  — Forms  and  Effect. 

The  forms  of  letters  patent  which  have  been  adopted  from  time 
to  time  have  not  been  uniform.  It  is,  therefore,  a  question  of 
what  the  Land  Board  conveyed  or  attempted  to  convey  as  well  as 
what  power  existed  to  convey.  "  Appendix  XIII  "  sets  forth  vari- 
ous forms  of  letters  patent  which  were  adopted  by  the  Land  Board 
and  subsequently  used.  These  forms  contained  restrictions,  reserva- 
tions and  conditions.  Other  general  forms  were  adopted  and  used 
and  numerous  special  forms  were  used  in  particular  instances. 

A.     Eaelt  Commeece  Geants. 

Although  the  Act  of  1786  ^°  provided  that  letters  patent  should 
"  vest  the  lands  in  fee  simple,"  the  authority  vested  in  the  Com- 
missioners of  the  Land  Office  was  to  grant  lands  under  water  "  to 
promote  the  commerce  of  this  State."  It  is  of  importance  to  deter- 
mine whether  these  were  intended  as  words  of  limitation  and 
whether  the  holder  of  such  a  patent  was  limited  in  the  use  which 
he  could  make  of  the  lands  granted.  It  has  been  contended  that 
such  a  grant  does  not  permit  the  building  of  manufacturing  plants, 
mercantile  establishments  or  dwellings,  but  that  the  lands  could 
only  be  used  for  the  purpose  of  building  docks  and  docking  boats 
and  discharging  and  landing  merchandise  and  passengers  to  and 
from  such  boats,  and  the  maintenance  thereon  of  storage  sheds  for 

57.  Smith  v.  Bartlett,  180  N.  Y.   360. 

58.  Bardes  v.  Herman,  63  Misc.  428;  144  A.  D.  772;  129  N.  Y.  Slipp.  723; 
af.  207  N.  Y.  745. 

*  See  also  Weed's  Practical  Eeal  Estate  Law,  p.  1231. 

59.  Chapter  67,  Laws  of  1786. 


LANDS  UNDEK  NAVIGABLE  WATERS  291 

merchaiidise  in  transit,  and  of  loading  and  unloading  machinery 

and  appliances. 

.     Abbott  V.  Ourran  (98  N.  Y.  665),  in  construing  a  patent,  held: 

"  That  the  grant  was  made  for  commercial  purposes  only 
and  for  the  benefit  of  commerce.  But  this  language  in  the 
grant  did  not  impose  either  a  condition  precedent  or  subse- 
quent, or  any  restrictions  upon  the  absolute  title." 

This  decision  was  cited  apparently  with  approval  in  People  v. 
S.  P.  Co.  (218  ISr.  Y.  459,  at  page  476). 

.  It  might  have  been  the  intention  of  the  Legislature  in  1786, 
by  using  the  words  "  to  promote  the  commerce  of  this  State," 
that  the  public  might  use  lands  formerly  under  water  even  after 
they  were  granted  and  filled  in,  subject  to  the  payment  of  dockage 
to  the  patentee.  The  same  intention  might  have  been  in  the  minds 
of  the  Commissioners  of  the  Land  Office,  but,  as  was  stated  in 
the  case  last  cited  at  page  469,  "  if  it  had  been  their  intention  to 
reserve  to  the  public  a  right  of  passage  over  the  lands  included 
in  the  grant,  they  would  have  provided  therefor  as  they  did  "  in 
another  grant.  In  other  wordsi,  the  limitation  should  have  been 
specific.     See  also  Wetmore  v.  B.  G.  L.  'Co.  (42  IST.  Y.  384,  92). 

Regardless  of  these  conclusions,  the  words  "  commerce  "  and 
^'  commercial  purposes  "  have  been  defined  by  the  courts  and  given 
a  more  limited  meaning.  "  Commerce  "  has  been  defined  as  the 
transportation  of  goods,  wares,  merchandise  and  persons.  It  has 
been  held  to  embrace  the  shipment  or  interchange  of  manufactured 
products  and  not  to  extend  to  the  manufacture  of  such  products. 
Chief  Justice  Marshall  of  the  United  States  Supreme  Cburt  said 
"  commerce  undoubtedly  is  traffic."  Justice  Lamar,  of  the  same 
court,  said: 

"  No  distinction  is  more  popular  to  the  common  mind,  or 
more  clearly  expressed  in  economic  and  political  literature, 
than  that  between  manufactures  and  commerce.  Manufacture 
is  transformation  —  the  fashioning  of  raw  materials  into  a 
change  of  form  for  use.     The  functions  of  commerce  are  dif- 
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ferent.  The  buying  and  selling  and  the  transportation  in- 
cidental thereto  constitute  commerce."  '° 

There  are  numerous  decisions  to  the  same  effect,  although  not 
growing  out  of  an  interpretation  of  a  commerce  grant."^  Under 
this  limited  application  of  the  word  "  commerce  "  it  might  well 
he  contended  that  no  right  would  exist  under  a  commerce  grant  to 
erect  manufacturing  plants. 

By  Chapter  856  of  the  Laws  of  1866  (Section  4),  the  Legis- 
lature provided  that  "  warehouses  and  other  structures  "  might  be 
erected  for  "  commercial  purposes." 

B.     Licenses  to  Eeect  Docks. 

It  was  not  until  1835  that  the  Commissioners  of  the  Land  Office 
were  limited  in  their  power  to  authorize  only  the  erection  of 
docks  to  promote  the  commerce  of  this  State  and  the  collection  of 
dockage  from  persons  using  such  docks,  to  be  regulated  by  the 
Legislature. 

Following  this  limited  authority,  the  Commissioners  in  1839 
adopted  a  form  of  letters  patent  under  which  there  was  granted 
only  the  power  and  authority  to  erect  docks  and  collect  dockage. 
This  has  been  referred  to  as  a  "  license  "  to  erect  docks  and  the 
form  was  in  use  until  1853. 

It  is  to  be  noted  that  whereas  previous  to  the  Act  of  1835  lands 
under  water  were  granted,  subsequent  thereto  lands  were  not 
granted  but  only  the  power  and  authority  to  erect  docks  thereon, 
which  would  include  the  right  to  fill  in  to  the  bulkhead  line.  Even 
so,  the  Court  of  Appeals  has  held  that  where  a  license  to  erect 
docks  and  fill  in  was  granted,  if  the  filling  is  made,  the  license 
may  ripen  into  a  "  title."  °^  The  court  did  not  say  that  a  "  fee 
title  "  would  pass  but  held  that  the  license  until  exercised  consti- 

60.  Gibbons  v.  Ogden,  22  U.  S'.  1,  190. 

61.  Lottery  Case,  188  U.  S.  321,  52. 
R.  R.  Co.  V.  Fuller,  84  U.  S.  560,  8. 
Mobile  V.  Kimball,  102  U.  S.  691,  9. 
U.  S.  V.  Knight  Co.,  156  U.  ®.  1. 
Kiddi  V.  Pearson,  128  U.  S.  1. 
Opinion  of  Justices,  204  Mass.  607. 

Queens  Terminal  Co.  v.  Sehmuck,  147  A.  D.  502;   132  N.  Y.  Supp.  159. 
68.    F.  C.  Co.  V.  State,  221  N.  Y.  295. 


LANDS  UNDER  NAVIGABLE  WATERS  293 

tuted  a  right  which  may  "  aptly  be  termed  a  franchise,"  which 
when  exercised  hy  filling  in  would  give  rights  and  privileges  of 
which  the  grantee  could  not  be  deprived  without  compensation/' 

The  form  of  license  to  erect  docks  was  considered  by  the  Court 
of  Appeals  in  an  earlier  case  —  Harper  v.  Williams  (110  N.  Y. 
260).  It  wasi  held  to  confer  the  right  to  maintain  a  wharf  or 
dock  not  for  private  use  but  for  the  use  of  the  public,  i.  e.,  "  for 
the  whole  State,"  subject  to  the  payment  of  dockage  to  the  patentee. 

In  Andrus  v.  N.  S.  R.  Co."*  the  right  was  defined  as  a  "  fran- 
chise —  an  incorporeal  hereditament."  The  right  was  held  to  pass 
by  a  deed  of  lands  authorized  to  be  improved,  and  it  was  also  held 
that  a  right  of  way  or  easement  may  be  created  by  an  exception 
or  reservation  in  such  deed. 

C.       COMMEECB  AND   BENEFICIAL   ENJOYMENT    GeaNTS. 

Under  the  Act  of  1850,  the  Commissioners  might  grant  lands 
under  water  to  promote  commerce  or  for  the  purpose  of  beneficial 
enjoyment.  If  a  disftinction  existed,  it  was  not  recognized,  as  the 
forms  used  were  generally  in  the  alternative  and  provided  that 
the  grant  was  made  for  the  purpose  of  promoting  commerce  or  for 
the  purpose  of  beneficial  enjoyment.  Such  form  of  grant  could 
hardly  limit  the  use  to  which  the  lands  granted  might  be  put  and 
make  unlawful  the  erection  of  factories  and  other  permanent 
structures. 

During  the  past  fifty  years,  so-called  "  commerce  grants  "  and 
"  beneficial  enjoyment  grants  "  have  been  issued  in  various  forms. 
Some  of  these  were  under  consideration  in  People  v.  A.  S.  R.  Cto.,°' 
where  it  was  held  that  "  a  grantee  of  land  under  water  for  the 
purpose  of  promoting  commerce  may  erect  private  manufacturing 
plants  and  is  not  restricted  to  the  erection  of  docks  to  which  the 
public  has  the  right  of  user." 

Notwithstanding,  a  distinction  has  been  made  when  so-called 
"  commerce  grants  "  were  issused.  Attorney  General  Rosendale 
reported  to  the  Land  Board  in  1892  that: 

63.  221  N.  Y.  295,  316. 

64.  72  A.  D.  551;  76  N.  Y.  Supp.  530. 

65.  98  Misc.  703;  163  N.  Y.  gupp.  456;  af.  182'  A.  D.  212;  169  N.  Y. 
Supp.  386. 


294        HOW  AN  INDIVIDUAL  ACQUIRES  TITLE 

"  The  practice  of  the  Land  Board  in  fixing  the  considera- 
tion of  these  grants  has  been  uniform.  In  the  cases  of  grants 
for  commerce,  only  a  nominal  sum  has  been  charged,  whereas 
in  grants  for  beneficial  enjoyment  the  full  appraisal  value 
has  been  required." 

This  practice  may  be  subject  to  criticism  in  view  of  the  opinion 
of  Judge  Earl  in  Smith  v.  The  Mayor  (68  IST.  Y.  552).  Lands 
under  water  belonged  to  a  city,  which  granted  the  right  to  con- 
struct and  maintain  a  pier  thereon.  It  was  held  that  the  pier 
was  real  esitate  and  that  the  owner  of  such  pier  had  "  every  benefit 
from  the  land  upon  which  the  pier  is  placed  which  he  could  have 
if  he  owned  the  fee  therein.  His  right  is  perpetual  to  him,  his 
heirs  and  assigns  forever." 

It  would  therefore  appear  that  the  right  even  under  a  license 
to  erect  docks  has  value,  i.  e.,  more  than  a  nominal  value. 

This  question  does  not  seem  to  have  been  before  the  courts  very 
frequently.  It  was  involved  in  a  dock  proceeding  in  the  City  of 
New  York,  conducted  in  1909,  when  certain  lands  were  taken 
from  the  Empire  Refining  Company,  Limited.  The  proceeding 
wasi  entitled  "  In  the  matter  of  Whale  Cl-eek."  The  lands  had 
previously  been  granted  by  the  State  under  a  commerce  grant. 
The  theory  applied  by  one  of  the  witnesses  to  all  of  the  East  River 
waterfront  was  that  the  value  of  the  upland  had  been  increased 
10  per  cent,  by  reason  of  the  water  grant,  i.  e.,  the  State  grant  for 
commerce.  The  award  made  by  the  Commissioners  was  in  round 
figures  $480,000.  The  corporation  counsel  complained  that  this 
was  in  excess  of  the  value  of  the  interest  being  taken  from  the 
claimant,  who  had  only  a  grant  for  commerce,  and  the  court  re- 
duced the  amount  of  the  award  $100,000  or  over  one-fifth.  The 
claimant  took  no  appeal  on  account  of  the  reduction. 

In  1894  the  Land  Board  adopted  rules  and  regulations  relative 
to  the  forms  of  letters  patent.  Three  separate  and  distinct  forms 
were  adopted,  namely: 

(a)  Commerce  grants; 

(b)  Full  beneficial  enjoyment  grants,  and 

(c)  Restricted  beneficial  enjoyment  grants. 
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Copies  may  be  found  in  "Appendix  XIII,"  following  resolu- 
tions of  ithie  Land  Bioaxd  passied  in  1894. 

1.     Commerce  Orants. 

It  is  to  be  noted  that  under  commerce  grants,  the  lands  were 
granted  for  the  purpose  of  building  a  "  public  dock  "  and  for  no 
other  purpose.  These  words  of  limitation  are  very  different  from 
those  found  in  the  early  "  commerce  "  grants,  which  contained  no 
conditions  or  reservations. 

The  form  of  commerce  grant  adopted  in  1894  with  certain  addi- 
tions continued  in  use  until  February  1,  1921. 

2.     Fvll  Beneficial  Enjoyment   Orants. 

The  form  of  full  beneficial  enjoyment  grant  adopted  in  1894 
granted  lands  under  water  absolutely  without  any  restrictions  and 
purported  to  grant  the  fee  simple  title.  It  was  not  used  after  1899, 
following  the  report  of  Secretary  of  State  McDonough. 

3.     Restricted  Beneficial  Enjoyment  Grants. 

The  form  of  restricted  beneficial  enjoyment  grant  adopted  in 
1894  with  certain  additions  continued  in  use  until  Eebruary  1, 
1921. 

If  lands  are  granted  either  for  commercial  or  beneficial  enjoy- 
ment, although  under  a  commerce  grant  the  right  to  erect  and 
maintain  a  public  dock  only  is  conferred,  the  fee  would  pass  but 
the  use  would  be  limited  or  restricted,  and  the  value  of  the  land 
would  naturally  be  less  than  if  it  might  be  filled  in  and  used 
for  any  and  all  purpose. 

A  distinction  between  a  restricted  and  full  beneficial  enjoyment 
grant  and  the  value  of  each  was  referred  to  in  People  v.  S.  P.  Go. 
(218  "N.  Y.  459,  at  page  468).  Lands  under  a  restricted  grant 
were  appraised  at  $580  and  under  a  full  beneficial  enjoyment 
grant  at  $871.25. 

D.     EESTEiCTiO]srs  —  Geneeallt. 

Whether  or  not  the  fee  title  passed  under  a  particular  grant, 
numerous  restrictions  as  to  the  use  of  the  land  granted  or  in  con- 
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nection  with  the  right,  power  and  authority  conferred,  were  con- 
tained in  the  letters  patent  after  1832. 

The  amount  of  dockage  which  could  he  charged  under  the 
license  to  erect  docks  was  to  be  regulated  by  the  Legislature. 

Later  grants  for  the  purpose  of  promoting  commerce  or  for 
beneficial  enjoyment  also  contained  restrictions  of  a  similar  nature. 

The  form  of  commerce  grant  in  use  since  1894  limits  the  use 
of  the  land  tO'  the  building  of  a  puiUc  dock. 

Special  forms  are  sometimes  used  containing  specific  restrictions. 

Harper  v.  Williams  (110  N.  Y.  260),  already  referred  to,  in- 
terpreted the  particular  grant  before  the  court  as  restricting  the 
use  to  which  lands  could  be  put,  namely,  for  the  purpose  of  building 
a  dock  for  the  use  of  the  People  of  the  whole  State,  subject  to  the 
payment  of  dockage.  No  lands  were  granted;  only  a  license  or 
franchise. 

Although  many  restrictions  are  found  in  earlier  patents,  the  word 
"  restricted  "  was  first  generally  used  in  1900.  When  used  generally 
and  not  specifically,  it  can  take  nothing  away  from  the  right  and 
title  granted,  which  must  be  held  to  be  'a  fee  absolute.  To  call  a 
grant  a  restricted  beneficial  enjoyment  grant,  and  not  specifically 
restrict  the  use  to  which  the  lands  granted  might  be  put,  is  in- 
effectual. 

A  right  to  restrict  the  use  of  lands  granted  may  be  reserved 
and  be  a  continuing  right  which  might  be  exercised  at  any  time. 
Some  question  might  arise,  however,  in  case  the  Legislature  should 
now  attempt  to  restrict  the  use  of  lands  granted  under  beneficial 
enjoyment  grants  made  several  years  ago,  containing  a  general 
reservation  of  a  right  to  restrict. 

Langdon  v.  The  Mayor  (93  IST.  Y.  129,  at  pages  145-8)  holds 
in  effect  that  a  restriction  is  generally  ineffectual  unless  specific  in 
terms ;  it  should  be  construed  in  favor  of  the  patentee  and  against 
the  State. 

In  T.  I.  S.  Co.  V.  Visger  (1*79  N.  Y.  206)  the  court  held  that 
a  patentee  was  restricted  in  his  right  to  use  a  dock ;  that  he  could 
pot  use  it  exclusively,  but  that  the  public  may  also  use  same  as 
it  did  before  the  patent  was  issued. 
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A  specific  restriction  as  to  use  was  under  consideration  in 
Barnes  v.  M.  E.  R.  T.  Co.  (193  N.  Y.  378). 

If  a  grant  is  made  to  promote  commerce  or  for  commercial 
purposes,  tlie  question  is  presented  as  to  wlietlier  the  patentee  is 
restricted  in  the  use  lie  can  make  of  the  lands  granted,  and  if  the 
grant  is  made  for  the  purpose  of  erecting  and  maintaining  a  public 
dock  only,  whether  this  results  in  an;  added  restriction.  The  answer 
must  be  found  in  the  definiteness  of  the  restriction.  See  also 
Sixth,  A.,  hereof  —  Early  commerce  grants,  and  0'. — CoHimerce 
grants. 

The  grants  made  prior  to  1835  and  the  licenses  between  1835 
and  1850,  in  so  far  as  any  limitation  was  imposed  as  to  the  use 
and  maintenance  of  docks,  referred  to  both  private  and  public 
docks.  If  the  patentee  was  limited  in  his  authority  to  coUact 
dockage,  to  be  regulated  by  the  Legislature,  the  dock  would  become 
a  public  dock  in  the  sense  that  the  public  could  use  same  by  the 
payment  of  dockage. 

A  private  dock  in  the  strictest  sense  is  one  used  by  an  individual 
in  the  transportation  of  his  own  products.  A  dock  is  also  private 
when  exclusively  used  by  one  engaged  in  the  transporation  busi- 
ness. If  thrown  open  to  the  public,  which  could  be  charged 
statutory  dockage  or  wharfage,  the  dock  would  lose  its  privat-e 
character  and  become  public. 

In  the  City  of  New  York  there  are  practically  no  public  docks 
at  the  present  time  except  those  owned  by  the  State  or  City  of 
New  York.  Wharfage  is  charged  at  all  of  the  public  docks  owned 
by  the  City  of  New  York  at  statutory  rates  of  wharfage."^  Prac- 
tically all  of  the  docks  in  the  City  of  New  York  are  privately 
owned  and  privately  used  by  the  owners  or  lessees  in  connection 
with  their  private  business  of  transporting  their  own  or  others' 
products,  although  at  times  vessels  owned  or  operated  by  others  are 
allowed  to  land.  These  docks  are  generally  covered  by  sheds, 
the  erection  of  which,  in  effect,  changes  a  public  into  a  private 
dock." 


€6.    See  Section  S'Sff,  N.  Y.  CSty  Charter. 
67.    See  Section  S44,  N.  Y.  CSty  Charter. 
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Qhapter  249  of  the  Laws  of  1875  provided  for  the  erection  and 
maintenance-  of  sheds  upon  piers  or  bulkheads  in  the  City  of 
New  York,  upon  license  from  the  department  of  docks.  A  rail- 
way company  secured  from  the  department  of  docks  permission 
to  construct  a  shed  upon  a  pier.  An  action  was  brought  in  the 
name  of  the  People  by  the  Attorney  General  to  remove  the  shed 
upon  the  theory  that  the  shed  was  unlawful  and  resulted  in  an 
exclusive  possession  and  use  of  the  pier  by  the  railroad  company 
for  its  corporate  purposes.  The  Court  of  Appeals  in  People  v. 
B.  &  0.  R.  R.  Co.  (117  ]Sr.  Y.  150)  held  that  the  permission  to 
shed  a  pier,  under  the  act,  amounted  to  the  turning  of  a  public  pier 
into  a  private  one,  and  that  such  was  the  effect  of  the  action  of 
the  Legislature  in  delegating  to  the  dock  department  the  power 
to  issue  licenses  for  the  erection  of  sheds."^ 

It  thus  appears,  although  the  Commissioners  of  the  Land  OiEce 
have  since  1894  been  issuing  so-called  commerce  grants  containing 
a  restriction  that  the  premises  are  to  be  used  by  erecting  thereon 
a  "  public  dock,"  that  the  patentee  may  immediately  apply  to 
the  department  of  docks  in  the  City  of  New  York,  and  upon  secur- 
ing a  license,  might  convert  a  public  pier  into  a  private  one. 

.  Whether  one  uses  dock  lands  for  the  manufacture  of  products 
or  for  shipping  such  products,  may  make  little  difference  to  the 
public,  but  the  public  is  concerned  if  it  has  a  right  to  use  such 
dock  for  general  shipping  purposes  on  the  payment  of  wharfage. 
The  same  reasoning  would  apply  as  in  the  operation  of  boats, 
trains  or  trucks  for  private  or  public  use.  If  every  commerce 
grant  should  be  considered  a  franchise  for  the  benefit  of  the  public, 
but  under  the  control  of  the  patentee,  subject  to  statutory  rules 
and  regulations,  the  public  would  have  the  same  rights  over  lands 
granted  thereby  as  they  would  have  upon  a  public  boat,  train  or 
truck. 

The  1894  form  of  commerce  grant  used  the  term  "  dock."  The 
word  has  been  variously  defined  but  is  generally  considered  as  a 
place  where  boats  may  anchor  and  be  loaded  or  unloaded.     This 

68.    See  also  Matter  of  City  of  New  York,  227  N.  Y.  119'. 
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would  include  a  "  pier  "  and  "  bulkhead  "  mentioned  in  the  Act 
of  1875.    It  would  also  include  a  wharf. 

The  subject  of  restrictive  covenants  was  considered  by  Judge 
Werner  in  Korn  v.  Campbell  (192  IST.  T.  490).  He  specified 
three  classes  of  restrictive  covenants  and  stated  that  "  the  cases 
aJbound  in  fine  and  subtle  distinctions;"  that  the  decisions  appear 
to  be  in  hopeless  conflict  but  are  easily  reconcilable  when  properly 
divided  into  three  classes  as  f  oUowS' : 

"  In  the  first  class  m'ay  be  placed  those  which  are  entered 
into  with  the  design  to  carry  out  a  general  scheme  for  the 
improvement  or  development  of  real  property.  This  class 
embraces  all  the  various  plans,  generally  denominated  in  the 
English  oases  as  building  schemes,  under  which  an  owner  of 
a  large  plot  or  tract  of  land  divides  it  into  building  lots  to 
be  sold  to  different  purchasers  for  separate  occupancy,  by  deeds 
which  contain  uniform  covenants  restricting  the  use  which 
the  several  grantees  may  make  of  their  premises.  In  such 
oases  the  covenant  is  enforceable  by  any  grantee  as  against 
any  other  upon  the  theory  that  there  is  a  mutuality  of 
covenant  and  consideration  which  binds  each,  and  gives  to 
each  the  appropriate  remedy.  Such  covenants  are  entered 
into  by  the  grantees  for  their  mutual  protection  and  benefit, 
and  the  consideration  therefor  lies  in  the  fact  that  the  diminu- 
tion in  the  value  of  a  lot  burdened  with  restrictions  is  partly 
or  wholly  offset  by  the  enchancement  in  its  value  due  to 
similar  restrictions  upon  all  the  other  lots  in  the  same 
tract.     *     *     * 

"  The  second  class  embraces  those  cases  in  which  the  grantor 
exacts  the  covenant  from  his  grantee,  presumptively  or  actu- 
ally, for  the  benefit  and  protection  of  contiguous  or  neighbor- 
ing lands  which  the  former  retains.  In  such  cases  the 
grantees,  if  there  are  more  than  one,  cannot  enforce  the 
covenant  as  against  each  other,  although  the  grantor,  and  his 
assigns  of  the  property  benefited,  may  enforce  it  against  either 
or  all  of  the  grantees  of  the  property  burdened  with  the  cov- 
enant.    *     *     * 

"  Then  there  is  a  third  class,  where  there  are  mutual  coven- 
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ants  'between  owners  of  ladjoining  lands  in  which  the  restric- 
tions placed  upon  each  produce  a  corresiponding  benefit  to  the 
other,  iand  in  such  a  case,  of  course,  either  party  or  his  as- 
signs may  invoke  equitable  aid  to  restrain  a  violation  of  the 
covenant.     *     *     * " 

Illustrations  of  each  of  the  three  classes  are  cited. 

Restrictions  contained  in  letters  patent  would  fall  under  the 
second  class,  for  the  benefit  of  the  grantor  —  the  People  of  the 
State  of  New  York. 

See  also  on  the  subject  of  restrictive  covenants  the  opinion  of 
Judge  Chase  in  Bull  v.  Burton  (227  K  Y.  101). 

E.     Reservations. 

The  right  of  the  State  through  its  Legislature  to  regulate  doek- 
,age,  and  the  right  of  entering  upon  and  using  lands  granted  the 
same  as  if  not  granted  unless  the  patentee  performs  certain  speci- 
fied acts,  has  been  reserved  in  and  by  m^any  of  the  patents  issued, 
and  such  reservations  were  contained  in  several  of  the  general 
forms  adopted  —  in  particular,  those  used  since  1894,  since  which 
time  the  practice  has  been  more  uniform. 

The  right  of  re-entry  was  reserved  until  the  property  granted 
should  be  filled  in,  enclosed  by  a  sea-wall,  occupied  and  covered 
by  structures,  docks  or  buildings  of  a  permanent  character,  usually 
within  a  limited  period  of  five  years.  This  period,  however, 
varied  in  different  grants. 

Reservations!  should  be  specific.    (P.  291.) 

F.     Conditions. 

In  addition  to  imposing  restrictions  as  to  the  use  of  lands 
granted  and  to  reserving  certain  rights  therein,  including  the 
right  of  re-entry,  grants  have  been  made  on  condition  that  general 
or  specified  improvements  be  made  within  a  limited  period.  It 
becomes  necessary  to  examine  each  grant  in  order  to  determine 
the  conditions  imposed. 

The  grants  made  in  recent  years  were  upon  the  express  condi- 
tion that  the  State  of  New  York  or  the  City  of  New  York  may 
at  any  time  acquire  the  premises  granted  by  paying  the  amount 
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paid  by  tlie  patentee  for  the  lands,  plus  the  cost  of  acquiring  the 
patent,  together  with  the  value  of  improvements  made  upon  the 
premises. 

These  grants  were  also  made  upon  the  express  condition  that 
the  grantee  shall  acquire  no  right,  title  or  interest  in  the  premises 
granted  unless  he  performs  certain  specified  acts  within  a  limited 
time;  that  on  the  failure  to  perform  such  acts  title  shall  remain 
in  the  People  as  if  the  letters  patent  had  not  been  issued. 

The  general  language  used  cannot  at  all  times  be  interpreted 
and  has  in  some  instances  been  criticized  by  the  courts.  It  is 
not  always  definite,  specific  and  certain  as  conditions  should  be. 

The  1894  forms  are  among  the  best  considered.  They  spe- 
cifically provide  that  the  grant  is  made  upon  the  express  condition 
that  no  right,  title  or  interest  shall  be  acquired  by  the  patentee 
unless  within  five  years  certain  improvements  shall  be  made. 

None  of  the  general  forms  required  as  a  condition  that  slips 
or  basins  should  be  maintained,  although  "  necessary  approaches  " 
are  provided  for  in  the  1894  commerce  grant. 

Judge  Kellogg,  writing  a  dissenting  opinion  in  Palmer  v.  State,'^ 
expressed  the  view  that  where  lands  under  water  were  granted 
on  condition  that  they  be  filled  in  within  ten  years  from  the  date 
of  the  grant,  the  State  could  not  take  advantage  of  a  default  as 
to  any  lands  actually  filled  in,  even  though  all  lands  were  not 
filled,  and  even  if  the  filling  was  not  made  until  after  the  ten 
years  had  expired.  To  quote  from  his  opinion :  "  So  long  as  the 
State  permitted  it  to  be  filled  in,  even  after  the  time  mentioned  in 
the  deed,  perhaps  the  State  is  not  now  in  a  position  to  urge  that 
the  terms  of  the  patent  were  not  complied  with." 

The  Attorney  General  in  an  opinion  delivered  in  1893  (page 
302)  expressed  a  different  view  and  concluded  that  the  entire 
property  granted  should  be  filled  in;  that  occupation  and  use  of  a 
part  only  of  the  premises  within  the  tinle  limited  is  not  a  com- 
pliance in  full  with  the  conditions  of  the  grant. 

There  must  be  a  bona  fide  effort  to  fill  in.''" 

69.  174  A.  D.  933 ;  1«0  N.  Y.  Supp.  893. 

70.  Post  V.  Kreisclier,  103,  N.  Y.  110. 
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G.     Distinctions. 

The  distinction  between  a  restriction,  reservation  and  condition 
may  be  summarized  as  follows : 

1.  A  restriction  limits  the  use  to  which  property  granted 
might  be  put  by  the  patentee  whether  the  fee  passes  or  not. 

2.  A  reservation  is  a  specific  right  reserved  by  the  State 
in  and  by  the  terms  of  the  letters  patent  under  which  lands 
are  granted ;  or  there  may  be  an  implied  reseiT^ation  of  certain 
uses  and  rights  in  case  a  power  and  authority  only  is  given 
to  occupy  and  use  lands. 

3.  The  condition  may  be  imposed  that  the  letters  patent 
will  become  void  if  the  restriction  is  not  observed  by  the- 
patentee,  or  if  the  patentee  fails  to  perform  some  act  required 
by  the  terms  of  the  patent. 

H.     FoEMs  Now  IN  Use. 
"Appendix  XIV  "  contains  forms  of  letters  patent  now  in  use.. 

I.     Rules  and  Regulations. 

Rules  and  regulations  of  the  Commissioners  of  the  Land  Office, 
governing  applications  for  grants  of  lands  under  water,  were 
adopted  December  1,  1920,  effective  February  1,  1921.  They  are 
set  forth  in  full  in  "Appendix  XIV  "  hereof. 

Seventh.     Effect  of  Deeds. 

Under  the  statute,  a  patent  may  issue  only  to  the  owner  of  the 
adjacent  lands.  The  owner  of  adjacent  lands  therefore  has  a 
prior  and  preferential  right  which  passes  as  an  appurtenance  on 
a  conveyanvce  of  adjacent  lands.  It  is  usual  to  consider  same  as 
adjacent  "  uplands."  If,  however,  a  grant  is  made  of  lands  under- 
water adjacent  to  uplands  and  later  another  grant  is  made  of  lands 
lying  exterior  thereto,  the  term  "  uplands  "  does  not  strictly  apply. 

"  When  land  under  water  has  been  conveyed  by  the  State 
to  the  owner  of  the  adjacent  uplands,  the  lands  under  water 
so  conveyed  become   arppurtenant  to  the  uplands   and  will 
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pass  by  a  conveyance  of  the  latter  without  specific  description. 
The  grant  from  the  State  must,  under  the  statute,  be  made 
to  the  upland  owner  who,  as  such,  has  the  prior  right,  and, 
hence,  it  would  seem  to  be  unnecessary  when  the  latter  con- 
veys his  lot  or  farm  to  which  the  land  under  water  is  appur- 
tenant, to  describe  the  land  under  water  separately."  '^ 

When  land  under  water  has  been  conveyed  by  the  Stat©  to  the 
owner  of  the  adjacent  uplands  or  the  owner  of  the  adjacent  lands, 
whether  filled  or  not,  the  patentee  may  convey  the  whole  or  part  of 
such  lands  formerly  under  water  to  another.  He  need  not  convey 
any  of  the  adjacent  uplands  or  the  adjacent  lands  or  he  may  convey 
part  thereof. 

Eighth.    Actions  to  Vacate  Letters  Patent. 

Section  1957  of  the  Code  of  Civil  Procedure  provides  that  the 
Attorney  General  may  maintain  an  action  to  vacate  or  annul  letters 
patent  where  the  patentee  or  those  claiming  under  him  have  done 
or  omitted  an  act  in  violation  of  the  terms  and  conditions  upon 
which  the  letters  patent  were  granted. 

It  does  not  appear  that  this  section  has  been  taken  advantage 
of  very  frequently.  There  is  one  reported  case  in  particular,  viz., 
People  V.  American  Sugar  Refining  Company,''^  decided  at  Special 
Term  in  Eebruary,  1917,  on  a  motion  for  a  judgment  on  the  plead- 
ings. The  motion  was  granted  and  the  complaint  dismissed." 
The  question  which  was  really  decided  was  that  the  complaint 
was  not  in  proper  form.  Eight  letters  patent  were  involved  and 
the  same  lands  were  affected  by  more  than  one  grant.  A  sufficient 
and  proper  distinction  was  not  made  as  between  the  different 
grants  and  the  different  parcels  affected  thereby.  Notwithstand- 
ing, the  merits  were  considered  and  certain  conclusions  reached. 
One  of  the  most  important  is  that  a  patentee  under  a  commerce 
grant  may  erect  private  manufacturing  plants  and  is  not  restricted 
to  the  erection  of  docks  for  public  use. 

71.  Archibald  v.  N.  Y.  C.  &  H.  E.  E.  R.  Co.,  157  N.  Y.  574,  9. 

72.  98  Misc.  703;  163  N.  Y.  Supp.  456. 

73.  Affirmed,  182  A.  ».  212;  169  N.  Y.  Supp.  386. 

Code  references.     See  Author's   Note  and   Distribution   Table — page   ixiv.. 
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A  grant  of  land  under  water  cannot  be  attacked  collaterally  but 
only  by  an  action  to  vacate  the  patent.'^ 

A  patent  is  valid  and  effective  until  vacated.'"' 

Ninth.    Barge  Canal  Terminals. 

Chapter  746  of  the  Laws  of  1911  makes  provision  for  the  con- 
struction of  terminals  to  be  used  in  connection  with  the  Barge 
Canals  of  this  State.  The  word  "  terminal  "  includes  lands,  docks, 
bulkheads,  piers,  slips,  basins,  haribors,  etc.  Terminals  were  pro- 
vided for  in  the  cities  of  Buffalo  and  New  York,  in  particular, 
on  lands  under  water.  The  State  Engineer,  with  the  approval  of 
the  Canal  Board,  entered  upon,  took  possession  of  and  used  several 
parcels  of  land  under  water  in  the  City  of  New  York,  mostly  in 
the  year  1914.  Some  of  these  lands,  although  formerly  under 
water,  had  been  filled  in  and  it  was  contended  that  certain  of  such 
lands  had  been  granted  by  the  Legislature  or  Land  Bioard,  either 
absolutely  or  on  conditions  which  had  been  wholly,  partly  or  not 
performed. 

Two  parcels  were  appropriated  in  1912,  both  in  Kings  County, 
and  considerable  litigation  resulted.  An  examination  of  the  de- 
cisions is  merited  in  making  a  study  of  title  to  waterfront  prop- 
erty in  the  City  of  New  York. 

First  Construction  Company  v.  State  of  New  York '"  involved 
lands  under  water  in  Gowanus  Bay.  The  Appellate  Division 
affirmed  on  the  opinion  of  Judge  Haight,  who  acted  as  official 
referee.  Reference  is  made  to  the  earlier  statutes  which  do  not  in 
terms  grant  any  particular  piece  or  parcel  of  land,  but  merely 
^ive  an  upland  owner  the  right  to  construct  bulkheads,  wharves 
and  piers  and  to  fill  in.  These  do  not  in  terms  grant  a  fee  but 
a  property  right  in  the  nature  of  a  grant,  which  the  Legislature 
has  the  right  to  recognize  and  protect.  Hence,  if  the  lands  are 
taken,  the  patentees  are  entitled  to  compensation. 

The  Court  of  Appeals,  in  221  N.  Y.  295,  modified  the  decision 
of  the  Appellate  Division  and  remitted  the  matter  to  the  Court 

74.  People  v.  S.  P.  Co.,  318  N.  Y.  459,  79. 

75.  Archibald  v.  N.  Y.  C.  &  H.  R.  K.  Co.,  157  N.  Y.  574,  81. 

76.  174  A.  D.  560;  156  N.  Y.  Supp.  911. 
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of  Claims  for  a  new  hearing.  It  held,  however,  that  the  rights 
and  privileges  granted  by  the  Legislature  over  lands  under  water 
should  be  protected  against  destruction  without  compensation. 
,  A  new  trial  was  had  in  the  Court  of  Claims  ^^  and  an  appeal 
again  taken  to  the  Appellate  Division,  which  affirmed  an  award  by 
a  divided  court.'* 

Other  lands  taken  by  the  'State  for  terminal  purposes  were  in- 
volved in  Palmer  v.  State  (174  A.  D.  933,  affirmed  without 
opinion,  220  N.  Y.  565).  Some  of  the  facts  involved  were  again 
before  the  court  in  180  A.  D.  25,  which  was  reversed  by  the  Court 
of  Appeals,  223  N.  Y.  150.  The  relative  rights  of  the  State, 
the  city,  the  proprietor  of  the  upland  and  the  public  were  discussed 
and  numerous  decisions  were  construed. 

Tenth.     Chapter  308  of  the  Laws  of  1917. 

The  appropriation  of  lands  for  Barge  Canal  terminals  in  New 
York  City,  and  the  examination  of  title  thereto,  disclosed  the  fact 
that  numerous  grants  of  land  under  water  had  been  made  con- 
taining conditions  which  might  not  have  been  fulfilled,  thereby 
making  such  grants  subject  to  revocation.  The  Legislature  of 
1917  enacted  an  amendment  to  the  Public  Lands  Law,  being 
Section  77,  which  reads  as  follows : 

Within  sixty  days  after  the  passage  of  this  act  and  on  or 
before  the  tenth  day  of  January  in  each  year  thereafter  the 
secretary  of  state  shall  examine  the  records  of  all  grants  of 
land  under  water  for  which  patents  shall  have  been  issued 
and  which  patents  contain  conditions  to  be  complied  with 
within  fixed  period's  of  time  after  the  issue  of  such  patents, 
and  make  a  list  of  all  such  grants  containing  such  conditions, 
the  periods  for  the  performance  of  which  have  expired,  and 
certify  such  list  with  the  names  of  the  patentees  and  the 
locations  of  the  lands  to  the  state  engineer  and  surveyor. 
It  shall  thereupon  be  the  duty  of  the  state  engineer  and 
surveyor  to  cause  an  investigation  to  be  made  without  delay 
for  the  purpose  of  ascertaining  whether  or  not  compliance 

77.  110  Misc.  164;    180  N.  Y.  gupp.  241. 

78.  194  A.  D.  608. 

20 
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with  the  conditions  contained  in  such  grants  shall  have  been 
had,  and  he  shall  report  thereon  to  the  attorney-general.  It 
shall  be  the  duty  of  the  attorney-general  to  begin  actions 
against  all  such  patentees  or  their  successors  in  interest  or 
assigns  for  the  annulment  of  all  patents  the  conditions  of 
which  shall  be  found  not  to  have  been  complied  with  within 
the  period  fixed  in  such  granits  for  compliance. 

Pursuant  to  the  foregoing  act,  the  Secretary  of  State  reported  to 
the  State  Engineer  over  1,200  grants  of  land  under  water  con- 
taining conditions  to  be  complied  with  within  fixed  periods  of 
time  after  the  issuance  of  such  patents  and  which  periods  had  ex- 
pired. The  State  Engineer  has  since  investigated  a  large  number 
of  the  parcels  of  land  involved  and  has  submitted  reports  covering 
same  to  the  Attorney  General.  The  reports  made  by  the  State 
Engineer  indicate  that  in  many  cases  where,  under  the  terms  of 
the  patent,  the  patentee  was  obligated  to  fill  in  and  improve  lands 
tinder  water  described  in  a  grant,  the  patentee  or  his  successor  in 
interest  has  made  no  improvements  or  has  only  partially  improved 
the  lands  granted. 

It  thereupon  became  the  duty  of  the  Attorney  General  to  begin 
actions  where  conditions  have  not  been  complied  with,  but  before 
doing  so  it  is  necessary  to  secure  searches  and  make  examinations 
of  title  in  order  that  the  proper  and  all  necessary  parties  are 
joined  as  defendants. 

The  validity  and  effectiveness  of  all  grants  depend  in  the  first 
instance  on: 

1.  Publication  of  notice  as  required  by  Section  76  of  the 
Public  Lands  Law.  Such  publication  is  necessary  to  give  the 
Commissioners  jurisdiction.  If  the  notice  is  not  published, 
the  issuance  of  letters  patent  is  an  idle  ceremony. 

2.  Grants  to  the  owners  of  the  lands  adjacent  to  the  lands 
under  water. 

It  appears  that  the  county  line  between  the  counties  of  ITew 
York  and  Queens  was  assumed  to  be  in  the  center  of  the  East 
Eiver  and  that  lands  on  the  Queens  County  side  of  the  East  Eiver 
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were  all  assumed  to  be  in  the  county  of  Queen&.  The  county  line 
between  New  York  and  Queens  Counties  was  in  fact  the  low  water 
line  on  the  Queens  County  side.  When  applications  were  made 
for  grants  of  land  on  the  Queens  County  side,  notices  were  gen- 
erally published  in  Queens  County  instead  of  New  York  County. 
As  notices  were  not  always  published  in  New  York  County,  the 
county  in  which  the  lands  applied  for  if  below  low  water,  were 
actually  located,  there  was  a  failure  to  comply  with  the  statutory 
requirements  of  publication  in  the  county  in  which  the  lands  ap- 
plied for  were  situated.     Such  grants  were  therefore  void.'" 

Eecent  examinations  of  title  have  also  disclosed  the  fact  that 
although  the  applicant  was  the  owner  of  the  adjacent  uplands  at 
the  time  of  the  application,  he  sometimes  conveyed  the  uplands 
before  the  grant  was  made  to  him  so  that  the  grant  was  not  in 
fact  made  to  the  upland  owner  as  required  by  Section  75  of  the 
Public  Lands  Law.'" 

A.       CONFIEMATOET    AcTS. 

As  to  all  of  such  grants,  the  effect  of  acts  of  the  Legislature 
ratifying  and  confirming  grants  previously  made  must  be  given 
consideration.'^ 

The  following,  being  Section  12  of  the  Public  Lands  Law,  is 
now  in  effect : 

"  Gertaw,  patents  and  grants  ratified. —  All  patents  of  lands 
issued  before  July  eleventh,  eighteen  hundred  and  eighty-one, 
pursuant  to  resolutions  of  the  commissioners  of  the  land  office, 
and  sold  by  them  at  private  sale  to  purchasers  in  good  faith, 
purporting  to  convey  the  right,  title  and  interest  of  the  people 
of  this  state  in  and  to  any  state  lands,  except  lands  under 
water  in  the  bay  or  harbor  of  New  York  or  adjacent  thereto, 
have  been  ratified  and  confirmed,  to'  as  full  an  extent  as 
though  the  same  had  been  sold  at  public  auction,  according 
to  law,  but  not  so  as  to    affect    any    action    pending    July 

79.  People  v.  Schennerhorn,  Iff  Barb.  540. 

People  V.  Page,  39  A.  D.  110,  5;  56  N.  Y.  Supp.  834. 

80.  People  eae  rel.  Tracy  v.  Woodruff,  54  A.  D.  1,  5;  66  N.  Y.  S'upp.  209. 

81.  Chapter  635,  Laws  of  liSSl. 
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eleventh,  eighteen  hundred  and  eighty-one,  or  to  impair,  re- 
lease or  discharge  any  right,  claim  or  interest  of  any  person 
in  and  to  such  lands.  All  grants  made  by  the  commissioners 
of  the  land  office  prior  to  March  twenty-fifth,  eighteen  hun- 
dred and  forty-one,  of  parts  of  lots^  for  which  payments  were 
made  and  certified  in  the  manner  prescribed  by  law,  have 
been  confirmed." 

Section  11  of  the  Public  Lands  Law  confers  upon  the  Commis- 
sioners of  the  Land  Office  power  to  confirm  a  defective  grant. 

It  should  be  noted  that  Sections  11  and  12  of  the  Public  Lands. 
Law  are  part  of  Article  II,  which  is  general  in  certain  particulars 
and  specific  in  others.  Two  distinct  methods  are  provided  for  the 
sale  of  State  lands  —  Article  III  covers  the  sale  of  "  unappro- 
priated State  lands  "  and  Article  VI,  "  lands  under  water."  The 
publication  of  notice  required  of  an  applicant  for  a  grant  of  lands 
under  water  (Section  76),  is  not  required  as  to  unappropriated 
lands.  Unappropriated  lands  are  sold  at  public  auction.  (Sec- 
tion 33.)  Lands  under  water  are  sold  only  to  the  owner  of  the 
adjacent  lands.  (Section  75.)  In  addition,  the  ratification  of 
certain  patents  and  grants  as  provided  by  Section  12,  does  not 
apply  to  lands  under  water  "  in  the  bay  or  harbor  of  JSTew  York, 
or  adjacent  thereto." 

B.     Actions  Theeetjndee. 

The  Act  of  1917,  although  making  it  the  duty  of  the  Attorney 
General  to  begin  actions,  made  no  appropriation  to  cover  cost  of 
securing  searches  and  making  examinations  of  title.  The  Legis- 
lature of  1919  did  appropriate  a  sum  for  the  purpose  and  a  number 
of  actions  have  been  brought  for  the  annulment  of  patents  either 
for  failure  to  publish  notice,  or  because  not  made  to  owners  of 
adjacent  lands,  or  for  failure  to  comply  with  conditions  stated  in 
patents  within  the  time  limited  therein. 

The  actions  to  be  brought  will  affect  title  to  a  large  number  of 
parcels  of  land  under  navigable  waters  in  all  parts  of  the  State 
where  grants  have  been  made,  in  particular  lands  in  the  following 
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named   counties:     Allasmj,   Eensselaer,   Bronx,   Kings,    Queens, 
Eichnaond  and  Westchester. 

In  some  instances  old  grants  have  been  surrendered  under  Sec- 
tion Y5-a  of  the  Public  Lands  Law  and  new  grants  applied  for. 
In  other  cases  old  grants  have  been  surrendered  and  no  application 
made  for  a  new  grant. 

C.       EOEM    OF    StTEEEIfDEE. 

For  forms  of  surrender  see  "Appendix  XV-a  "  and  "Appendix 
XV-b." 

Eleventh.     Summary  of  Rights. 

The  FoLLowiiirG  Summaeizes  the  Eights  Peetaining  to 
Lands  Undee  the  Navigable  Watees  oe  This  State  to  the 
High  Watee  Line  Theeeoe,  and  to  the  Watees  Theeeon  : 

Prior  to  the  origin  of  the  State  Government,  numerous  tracts 
and  parcels  of  land  under  navigable  waters  had  been  granted  by 
so-called  Colonial  grants  to 

Individuals  and 

Municipalities,  in  particular,  towns. 

Whether  the  grantees  of  lands  under  water  also  had  grants  of 
the  adjacent  upland  or  not,  their  or  its  ownership  was  subject 
to  the  public  rights  of  navigation  on  the  water  and  fisheries  therein, 
and  possibly  other  public  rights. 

The  right  of  .navigation  was  controlled  by  Parliament.^^ 

The  right  of  fisheries  was  controlled  by  Parliament  or  the 
municipality  in  which  the  land  lay.'^ 

The  right  of  bathing  did  not  exist.'* 

The  right  of  passage  along  the  foreshore  did  not  exist  except 
at  certain  places  by  "  necessity  or  usage."  *^ 

Although  the  King  owned  the  soil  absolutely,  his  ownership  of 

82.  People  v.  S.  P.  Co.,  218  N.  Y.  459,  75. 

83.  [Rogers  v.  Jones,  1  Wend.  237. 
Tiffany  v.  Town  of  O.  B.,  209  N.  Y.  1,  12. 

84.  People  v.  S.  P.  Co.,  218  N.  Y.  459,  74. 

85.  People  v.  S.  P.  Co.,  21S  N.  Y.  459,  74. 
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the  water  thereon  was  subject  to  the  control  of  Parliament.  With- 
out action  on  the  part  of  Parliament  these  public  rights  could 
not  be  destroyed  or  interfered  with  by  the  King  or  by  his  grantee/" 
Under  the  common  law  of  England  the  upland  owner  had  no 
right  without  a  license,  over  adjacent  lands  under  navigable  wa- 
ters or  the  waters  thereon  not  owned  by  him,  except  as  one  of  the 
general  public.'^ 


As   to   ungranted   lands   under   navigable   waters   within    the 
kingdom: 

The  Sovereign  of  Great  Britain  in  his  own  right  was  the 
owner  of  the  soil ;  he  also  owned  the  waters  tifciereon. 

The  use  and  control  of  the  waters  thereon  was  vested  in 
Parliament. 


After  the  organization  of  the  State  Government  (April  20, 
1777)*'  the  People  of  the  State  succeeded  to  all  of  the  rights  and 
powers  of  Parliament  which  had  not  been  surrendered  by  it  (and 
by  the  King),  to  control  the  waters  on  granted  lands.  Such  con- 
trol was  exercised  through  the  Legislature  and  included: 

The  power  to  regulate  and  improve  the  public  rights  of 
navigation  (a  municipality  holding  a  grant  having  similar 
rights)*"  and 

The  power  to  regulate  the  public  rights  of  fishery  (a  mu- 
nicipality holding  a  grant  having  similar  rights) .°° 

86.  L.  B.  P.  O.  C.  Co.  V.  Briggs,  19®  N.  Y.  387. 
People  ex  rel.  Palmer  v.  Travis,  223  N.  Y.  160,  63. 
Smith  V.  Odell,  194  A.  D.  763. 

87.  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74. 

88.  Jackson  v.  White,  20  Johns.  313. 

89.  Tiffany  v.  Town  of  O.  B.,  192  A.  D.  126;   182  N.  Y.  Supp.  73«. 
Sage  V.  Mayor,  154  N.  Y.   61. 

90.  TSogers  v.  Jones,  1  Wend.  287. 
Tiffany  v.  Town  of  O.  B.,  209'  N.  Y.  1,  12. 
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The  rights  granted  by  Cblonial  charters  were  frequently 
confirmed  and  extended  by  the  Legislature."^ 


As  to  ungranted  lands  under  water : 

The  People  of  the  State  became  the  owners  of  the  soil  * 
and  the  waters  thereon  as  successors  to  the  King. 

The  Legislature,  representing  the  People,  became  vested 
with  the  control  of  the  waters  thereon  as  successors  to  Par- 
liament."^ 


The  principles  of  the  common  law  of  England  were  incorporated 
into  the  law  of  this  State  April  19,  1775,"'  but  the  courts  of  this 
State  have  not  adopted  the  common  law  of  England,  in  the  follow- 
ing particulars: 

(a)  That  the  upland  owner  had  no  right  over  the  adjacent 
lands  under  water  or  the  waters  thereon  not  owned  by  him, 
except  as  one  of  the  general  public,  but  have  held  that  he 
has  a  right  of  access  between  his  uplands  and  the  navigable 
part  of  the  waters  in  front  thereof  and  to  make  same  avail- 
able by  building  a  wharf  or  pier  extending  into  the  water,  but 
not  so  as  to  interfere  with  public  navigation  or  prevent  the 
improvement  thereof ;  "* 

(b)  That  the  public  had  no  right  of  bathing,  although  such 
right  has  been  stated  to  be  "  doubtful ;"  '° 

91.  Chapter  115,  iLaws  of  1807. 

*  See  Note  at  end  of  this  chapter,  page  319. 

92.  People  v.  S.  P.  Co.,  aiS  K  Y.  459,  76. 

93.  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74,  93. 

94.  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  74. 
T.  I.  iS.  Co.  V.  Visger,  179^  N.  Y.  306. 

People  V.  Mould,  37  A.  D.  35;   55  N.  Y.  Supp.  453. 
Barnes  v.  M.  R.  K.  T.  Co.,  193  N.  Y.  378. 
iSage  V.  Mayor,  154  N.  Y.  61. 

95.  Tiffany  v.  Town  of  0.  B.,  192  A.  D.  1S6;  18a  N.  Y.  Supp.  738. 
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(c)  That  the  public  had  no  right  of  passage  along  the 
Tingranted  foreshore,  but  have  held  that  the  right  exists  and 
cannot  unnecessarily  be  interfered  with  by  the  upland  owner.'* 


State  Grants. 


The  power  of  the  Legislature,  hy  a  two-thirds  vote,  or  of  the 
Oommissioners  of  the  Land  Office  acting  by  its  authority,  to 
Grant  the  fee  of  the  soil  not  previously  granted  and 
Destroy  all  public  rights 
over  same  and  in  and  to  the  waters  thereon,  has  been  upheld, 
provided  the  area  is  sufficiently  limited.     This  is  a  question  of 
fact  and  "  largely  one  of  degree."  ^'' 

Such  a  grant  to  the  upland  owner  gives  him  an  absolute  fee, 
while  if  made  to  another  by  the  Legislature,  it  is  taken  subject  to 
the  upland  owner's  right  of  access  to  the  navigable  water  and 
to  make  same  available. 

Such  a  grant  by  the  Legislature  to  a  municipality  not  the  owner 
of  the  upland  would  authorize  it  to  improve  navigation  and  thus 
destroy  the  upland  ovsmer's  right  of  access  without  making  com- 
pensation.°° 

I 

Legislative  authority  to  fill,  and  to  acquire  a  "  fee  simple," 
coupled  with  the  establishment  of  a  bulkhead  line,  makes  a  iill 
within  said  bulkhead  line  lawful  and  amounts  to  a  grant  of  the 
land."' 

The  Legislature  has  also  passed  acts  which  authorized  a  filling 
by  the  upland  owner,  thereby  destroying  all  ptiblic  rights,  but 
which  did  not  grant  the  fee  of  the  soil  under  water.  Such  a 
grant  of  a  mere  "  privilege,"  hy  less  than  a  two-thirds  vote,  to 
fill  in  or  erect  improvements,  when  the  privilege  has  been  exer- 

96.  Barnes  v.  M.  R.  R.  T.  Co.,  218  N.  Y.  91. 
People  V.  S.  P.  Co.,  218  N.  Y.  459,  75. 

97.  People  v.  S.  P.  Co.,  218'  N.  Y.  459',  82. 

98.  Sage  v.  Mayor,  154  N.  Y.  61. 

99.  Williams  y.  Mayor,  105  N.  Y.  419,  30,  32. 
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cised,  lias  been  held,  as  a  necessary  incident  thereto  and  in  order 
to  secure  the  enjoyment  and  fruits  of  the  privilege  granted,  to 
make  the  grantee  "  the  owner "  of  the  filled  land.  Until  the 
privilege  is  exercised  by  filling  in,  it  was  termed  a  "  franchise," 
capable  of  being  forfeited  by  the  State.^°°  An  ownership  which 
could  not  be  secured  directly  should  not  be  secured  indirectly. 

If  the  legislative  authority  to  fill,  use  and  enjoy  is  not 
general,  but  limited  to  the  erection  of  a  wharf  or  doch,  it 
cannot  amount  to  a  grant  of  the  land  in  fee  simple  for  all 
purposes. 

As  the  upland  owner  has  a  common-law  right  to  build  a  wharf 
to  reach  the  navigable  part  of  the  adjacent  waters,  the  establish- 
ment of  a  bulkhead  line  may  make  a  fill  within  same  lawful  and 
not  a  nuisance,  but  it  would  not  amount  to  a  grant  of  the  land 
or  to  the  right  to  use  the  land  except  for  purposes  of  access,^ 
or  for  purposes  of  erecting  a  wharf  or  dock.^ 

The  Commissioners  of  the  Land  Office  have  made  grants  to 
the  upland  owner  by  which  the  fee  passed  and  by  which  all  public 
rights  were  destroyed,  excepting  the  right  of  the  People  to  use 
such  lands  for  navigation  and  dockage  purposes. 

The  Commissioners  of  the  Land  Office  have  also  granted  to 
the  upland  owner  a  right  to  fill  in  lands  under  water  and  to 
maintain  docks  thereon,  thereby  destroying  all  public  rights,  ex- 
cepting the  right  of  the  People  to  use  such  lands  as  public  docks, 
the  People  retaining  the  fee  ownership  of  the  soil.^ 

Whether  the  fee  passed  to  the  upland  owner  or  not,  if  the  People, 
represented  by  the  Legislature  or  the  Commissioners  of  the  Land 
Office,  reserved  the  right  to  use  the  lands  as  public  docks  or  to 
pass  over  same,  or  if  the  grant  was  made  on  condition  that  the 
patentee  maintain  a  dock  for  the  benefit  of  the  People  or  a  right 
of  passage  to  the  People,  the  patentee  aicquired  no  right  to  maintain 

100.     F.  C.  Co.  V.  state,  221  N.  Y.  295,  313. 

1.  People  V.  iD.  &  H.  Co.,  213  N.  Y.  194. 

2.  People  V.  D.  &  H.  Co.,  213  N.  Y.  19-4,  9. 

3.  Harper  v.  Williams,  110  N.  Y.  260. 
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a  private  manufacturing  plant  or  to  exclude  the  public  or  unduly 
interfere  with  the  public  right  of  passage. 

The  same  would  be  true  if  the  grant  was  made  on  condition 
that  a  private  dock  be  maintained.  No  right  would  exist  to 
maintain  a  manufacturing  plant. 

Whether  the  reservation  was  made  or  the  condition  imposed 
depends  upon  the  language  of  the  grant  and  the  construction 
thereof  by  the  courts. 

A  grant  may  be  so  expressed  as  to  amount  to  a  prohibition  to 
maintain  a  manufacturing  plant.* 

A  grant  may  be  only  a  franchise  to  do  certain  things ;  ^  or  an 
easement  to  enjoy  certain  privileges.  A  naked  prohibition  in 
a  fee  grant  is  void." 

Thus  an  upland  owner  may  own  lands  under  water  adjacent 
thereto  in  fee  simple  absolute.  He  may  fill  it  in  and  exclusively 
use  it  for  any  purpose,  or  he  may  use  the  waters  thereon  as  a 
basin  or  slip,  or  he  may  leave  it  in  a  natural  condition  unless 
he  is  obligated  to  improve  it  by  the  terms  of  his  grant.  Such 
a  grant  must  be  by  a  two-thirds  vote  of  the  Legislature. 

If  he  does  not  have  a  fee  title,  he  may  have  an  exclusive  right, 
privilege  or  franchise  —  call  it  what  you  will  —  to  fill  in  and  use 
for  a  particular  purpose  such  as  a  wharf  or  dock,  or  to  maintain  a 
pier  without  filling.  He  could  enjoy  the  wharf,  dock  or  pier 
under  such  a  right,  privilege  or  franchise  as  if  he  owned  the  fee, 
but  he  could  not  maintain  a  private  manufacturing  plant.  Such 
a  right  would  not  be  exclusive,  if  given  on  condition  that  the 
public  might  use  it  in  common,  even  on  payment  of  dockage  or 
wharfage. 

Such  a  right  may  be  in  the  nature  of  an  easement  or  a 
perpetual  lease,  the  consideration  passing  to  the  State,  being 

4.    Harper  v.  Williams,  110  N.  Y.  360. 

6.    Smith  V.  Mayor,  68  N.  Y.  5SZ. 

AndruB  v.  N.  S.  E.  Co.,  73  A.  D.  551;  76  N.  Y.  Supp.  530. 

6.    Craig  v.  Wells,  11  N.  Y.  315. 
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the  development  of  the  waterfront  as   an  improvement  to 
navigation  and  to  promote  commerce. 

Without  either  a  fee  title  or  such  a  right,  he  may  have  a 
common-law  right  of  access,  together  with  the  right  to  fill  and  to 
pass  over  the  filled  ground  in  common  with  the  public.  Such  a 
right  would  not  he  exclusive.  The  fill  might  be  removed  and 
natural  conditions  restored. 

Ebspective  Eights. 

First.     Fee  Ownership.     This  may  be  in : 
A.     The  sovereign  People  of  the  State.'' 

1.  Subject  to  the  common-law  uses  thereof  by  such  People 
individually,  to  be  regulated  or  destroyed  by  the  State  Gov- 
ernment, directly  or  by  its  authority,  as  follows  : 

(a)  To  navigate  the  waters; 

(b)  To  enjoy  the  right  of  fisheries; 

(c)  To  bathe  in  the  waters ; 

(d)  To  pass  along,  on  and  over  any  part  of  such  lands 
not  then  actually  covered  with  water,  and  to  bathe  and 
fish  from  such  lands  and  land  a  boat  thereon  or  embark 
in  'a  boat  therefrom. 

2.  'Subject  to  the  common-law  uses  thereof  by  the  upland 
owner, 

(a)'  As  one  of  the  People,  in  the  manner  aforesaid : 

(b)  As  a  means  of  access  between  his  uplands  and  the 
navigable  part  of  such  waters  lying  in  front  of  his  up- 
lands and  to  maie  same  available ; 

(c)  Also  to  retain  and  use  any  natural  accretion. 

Thus  there  are  three  parties  in  interest,  viz. : 

The  sovereign  People  as  owner  of  the  fee. 

The  People  individually  having  easement  rights. 

The  upland  owner  having  easement  rights. 

7.    People  T.  8.  P.  Co.,  218  N.  Y.  459,  81. 
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The  State  Govemmeat  can,  directly  or  by  delegated  authority, 
destroy  the  easement  rights  of  the  People  individually  without 
any  liability;  also  the  easement  rights  of  the  upland  owner  if 
done  in  the  interest  of  and  to  improve  navigation.  But  the  State 
cannot,  directly  or  by  delegated  authority,  use  the  lands  under 
water  or  improve  the  same  by  erecting  structures  thereon  not 
necessary  to  improve  navigation,  so  as  to  bar  the  upland  owner 
from  using  such  lands  without  making  compensation  to  him. 


B.     The  upland  owner  absolutely^  his  easement  rights  merg- 
ing in  his  fee  ownership^  or 

1.  Subject  to  all  or  some  of  the  common-law  uses  thereof 
by  the  People  individually,  as  in  A.  1. 

Thus  there  may  be  two  parties  in  interest,  viz. : 

The  upland  owner  as  owner  of  the  fee  and  easement  rights. 
The  People  individually  having  easement  rights. 


The  upland  owner  as  owner  of  the  fee  of  lands  under  water, 
holding  under  a  grant  antedating  the  origin  of  the  State  Govern- 
ment, cannot  destroy  the  easement  rights  of  the  People  individ- 
ually to  navigate  *  and  possibly  to  fish,  excepting  in  a  limited  aera. 

If  the  upland  ovmer  holds,  under  a  patent  from  the  State,  all 
easement  rights  of  the  People  individually  might  have  been  de- 
stroyed thereby  if  not  reserved  by  the  terms  of  the  patent.  If  not 
reserved,  the  upland  owner  may  own  the  fee  absolutely  and  not 
subject  to  any  other  uses,  the  area,  however,  to  be  limited. 

If  the  land  under  water  and  the  upland  are  both  ovmed  by  a 
municipality,  its  ownership  may  be  subject  only  to  the  right  of 
the  State  to  improve  navigation,  unless  the  Legislature  has  sur- 
rendered that  right  or  recognized  the  existence  thereof  exclusively 
in  the  municipality  under  a  Colonial  grant. 

8.    Matter  of  Public  Service  Commission,  334  N.  Y.  ail. 
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C.     An  individual  other  than  the  upland  owner. 

1.  Subject  to  all  or  some  of  the  common-law  uses  thereof 
by  the  People  individually  as  in  A.  1. 

2.  Subject  to  the  common-law  uses  thereof  by  the  upland 
owner  as  in  A.  2. 

Thus  there  are  three'  parties  in  interest,  viz. : 

The  individual  owner  of  the  fee. 

The  People'  individually  having  easement  rights. 

The  upland  owner  having  easement  rights. 


An  individual  other  than  the  upland  owner,  as  owner  of  the 
tee  of  lands  under  water,  holding  under  a  grant  antedating  the 
origin  of  the  State  Government,  cannot  destroy  the  easement 
rights  of  the  People  individually  to  navigate "  and  possibly  to 
fish  excepting  in  a  limited  area. 

If  he  holds  under  a  patent  from  the  State,  all  easement  rights 
of  the  People  individually  might  have  been  destroyed  thereby 
if  not  reserved.  If  not  reserved,  he  owns  the  fee  subject  only 
to  the  right  of  access  of  the  upland  owner,  and  subject  to  public 
easements'  if  the  area  be  too  large.^" 


D.     A  municipality  such  as  a  county^  city,  town  or  village  as 
distinguished  from  cm  individual. 

1.  iSuibject  to  all  or  some  of  the  common-law  uses  thereof 
by  the  People  individiaally  as  in  A.  1. 

2.  Subject  to  the  common-law  uses  thereof  by  the  upland 
owner  as  in  A.  2. 

Thus  there  are  three  parties  in  interest  viz. : 

9.  Matter  of  Public  Service  Commisaion,  324  N.  Y.  ail. 

10.  People  V.  iS.  P.  O.,  218  N.  Y.  459,  82. 
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The  municipality  as  owner  of  the  fee  and  having  power 
to  regulate  certain  public  easement  rights. 

The  People  individually  having  easement  rights. 
The  upland  owner  having  easement  rights. 


A  municipality  not  owning  the  upland  may  own  the  fee  under 
water  in  a  proprietary  sense  the  same  as  an  individual,  and  may 
convey  same. 

In  its  governmental  capacity  it  may  improve  and  regulate  navi- 
gation, regulate  the  right  of  fisheries,  the  right  to  bathe  and  of 
passage,  depending  of  course  to  some  extent  on  whether  it  holds 
under  a  Colonial  or  State  grant  and  the  terms  thereof.^'^ 

Whether  it  holds  under  a  Colonial  or  State  grant,  it  cannot 
destroy,  impair  or  impede  the  enjoyment  of  the  easement  rights 
of  access  of  the  upland  owner  without  making  compensation, 
unless  it  does  so  in  its  governmental  capacity  in  the  improve- 
ment of  navigation.^^ 


Second.     Easement  Eights  of  People  Individually. 

These  rights  are  specified  in  A.  1  ( [a]  to  [d]  inclusive)  and 
are  to  be  enjoyed  in  common  with  the  upland  owner  and  in  recog- 
nition of  his  right  of  access  specified  in  A.  2  (b) . 

They  may  only  be  destroyed  by  the  Legislature  or  the  Commis- 
sioners of  the  Land  Office  or  by  their  authority.  The  extent  to 
which  they  may  be  destroyed  is  "  one  of  degree."  ^' 

They  may  only  be  regulated  in  the  same  way,  except  that  a 
municipality  may  regulate  navigation,  fisheries,^*  bathing  and 
passage  without  State  authority,  if  it  holds  under  a  Colonial  grant ; 
or  it  may  act  under  a  State  grant  or  authority. 

11.  Smith  v.  Odell,  194  A.  D.  763. 

12.  Sage  V.  Mayor,  154  N.  Y.  61. 

Tiffany  v.  Town  of  0.  B.,  192  A.  D.  12«;  183  N.  Y.  Supp.  73«. 
18.    People  V.  S.  P.  Co.,  aiS'  N.  Y.  459,  8a. 
14.    Smith  V.  Od«ll,  194  A.  D.  763. 


LA^BS  UNDER  NAVIGABLE  WATEES  319 

Third.     Easement  Rights  of  Upland  Owner. 

These  rights  are  specified  in  A.  2. 

The  first  can  only  be  enjoyed  as  one  of  the  People  and  is 
subject  to  destruction  and  regulation  as  one  of  the  People. 

The  second  can  be  destroyed,  impaired  or  impeded  without 
liability,  only  by  the  State  or  a  municipality  in  the  improvement 
of  navigation. 


All  rights  of  navigation  and  of  the  State  or  a  municipality  to 
improve  same  are  subject  to  the  superior  right  of  the  U.  S.  Govern- 
ment." 


A.     Presumption  of  Title  in  State. 

In  People  ex  rel.  Underbill  v.  Saxton  (15  A.  D.  263 ;  44  N.  Y. 
Supp.  211;  af.  154  N.  Y.  748,  no  opinion)  it  was  held  that 
there  is  a  presumption  of  title  in  the  State,  to  lands  under  tide 
water.  The  burden  of  proving  title  by  a  grant  or  patent  —  Colo- 
nial or  State  —  is  therefore  cast  on  the  one  claiming  title  under 
same. 

15.     See  also  Weed's  Practical  Keal  Estate  Law,  p.  1238. 


See  page  311  as  to  following: 

Note. —  Justice  Blackmar  in  Bardes  v.  Herman  (62  Misc.  428)  quotes 
from  the  opinion  of  Judge  Werner  in  Barnes  v.  Midland  R.  E.  Co.  {19'3  N.  Y. 
378),  what  he,  Justice  Blackmar,  takes  to  be  a  deliberate  formulation  of 
the  law  of  this  State  as  to  the  jiis  privatum  of  the  crown  in  the  soil  under 
the  waters  of  the  sea  and  navigable,  i.  e.,  tidal  waters,  to  the  effect  that 
this  right  in  the  crown  as  distinguished  from  the  jus  publicum  was  in  this 
country,  from  the  first  settlement  of  the  province,  abandoned  to  the  pro- 
prietors of  the  upland,  so  as  to  have  become  a  common  right,  and  thus 
the  common  law  of  the  State.  Justice  Blackmar  appears  to  have  taken 
this  statement  in  the  Barnes  case  as  an  assertion  that  the  actual  title  in 
fee  to  the  lands  under  such  waters  is  vested  in  the  riparian  owner  as  a 
presumption  of  law,  as  in  cases  of  inland  waters. 

The  Barnes  case,  in  so  far  as  statements  to  the  effect  quoted  are  con- 
cerned, followed  what  was  assumed  to  be  a  like  statement  of  the  law 
made  by  Judge  Gray  in  the  opinion  of  the  court  in  Town  of  Brookhaven  v. 
Smith,  in  18«  N.  Y.  74. 
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A  reference  to  both  the  Barnes  and  Brookhaven  cases  will  show  that  what 
was  there  said  was  dicta. 

Judge  Gray  in  the  Brookhaven  case  quoted  from  "  Gould  on  Waters," 
3rd  Edition,  Section  32,  when  he  made  reference  to  this  abandonment  of 
the  jus  pri/vatum,  and  Gould,  in  the  section  cited,  quoted  from  Judge  Elmer 
in  Bell  v.  Gough,  a  leading  New  Jersey  case,  reported  in  23  N.  J.  L.  Rep.  625 
(decided  in  1»52). 

Bell  V.  Gough  was  the  determination  of  the  legal  effect  of  a  grant  by  the 
(Legislature  of  New  Jersey  of  a  parcel  of  land  between  high  and  low  water 
in  the  Hudson  Kiver,  at  Paulus  Hook,  in  front  of  upland  owned  by  another 
person. 

This  grant  was  held  to  be  void  as  in  violation  of  the  right  of  the  riparian 
owner  who,  it  appears,  had  filled  in  the  foreshore  for  his  own  use.  Six  judges 
wrote  opinions  in  the  case,  eight  sat  and  the  two,  without  opinion,  concurred 
in  the  judgment.  Judge  Elmer's  was  the  only  opinion  from  which  it  might 
be  asserted  that  the  riparian  owner  under  the  New  Jersey  doctrine  of 
the  law  had  that  jiis  privatum  or  legal  title  as  part  of  his  riparian  rights. 
The  other  five  judges  stated  without  qualification  that  title  below  high 
water  line  in  the  sea  and  navigable  rivers  was,  from  the  beginning,  vested  in 
the  State;  that  the  Legislature  could  make  grants  of  it  to  owners  of  the 
upland. 

In  this  case  it  seems  to  have  been  established  that  it  had  long  been  the 
custom  for  riparian  owners  to  fill  in  flats  between  high  and  low  water 
without  grant  or  license,  and  that  by  such  usage  this  filling  had  become  a 
right  when  it  did  not  interfere  with  the  jus  pulUoum,  navigation,  etc.  But 
Judge  Elmer's  opinion  was  alone  in  seeming  to  hold  that  title  extended  to 
the  filled  land,  and  in  the  disposition  of  the  case  his  statement  was  clearly 
dictum. 

In  Oelser  v.  Nassau,  etc.,  Co.  (134  A.  D.  281)  the  court  stated  that  the 
precise  rights  of  riparian  owners  have  not  been  determined  by  our  courts. 
He  referred  to  the  construction  by  Judge  Blackmar  of  the  Brookhaven  and 
Barnes  cases,  in  the  Bardes  case  —  that  the  riparian  owner  had  title  — 
and  stated:  "I  do  not  think  that  the  Court  of  Appeals  intended  to  an- 
nounce any  such  doctrine." 

No  case  has  been  found  in  this  State  holding  that  without  a  grant  from 
the  State  a  riparian  owner  has  any  title  below  high  water  line  in  navigable 
public  waters.  TTii^  rights  according  to  the  authorities  are  to  get  to  the 
navigable  parts  of  the  waters,  but  never  to  obstruct  the  free  passage  of 
the  public  over  the  foreshore. 

It  is  incredible  that  the  Court  of  Appeals  in  a  case  like  First  Construction 
Co.  V.  State  (221  N.  Y.  295),  and  any  number  of  other  cases,  could  over- 
look the  commOn-law  title  of  riparian  owners  below  high  water,  as  stated 
by  Judge  Blackmar,  if  any  such  title  exists,  or  was  even  thought  to  exist. 
On  the  contrary,  the  theory  and  custom  has  always  been  for  the  riparian 
owner  to  seek  a  grant  for  the  tide  way  or  land  below  high  water,  either 
from  the  State  as  the  law  provides,  or  the  towns  where  the  towns  had  title 
under  their  charters. 

In  an  article  entitled  "  The  Alienability  of  the  State's  Title  to  the  Fore- 
shore," by  Royal  E.  T.  Riggs,  in  12.  Columbia  Law  Review,  395,  the  author 
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at  page  418  says:  "Nothing  contained  in  the  Brookhaven,  Barnes  or  Lewis' 
Point"  (19'8  N.  Y.  2i87)  "oases  purports  to  overrule  the  law  enunciated  in 
the  Staten  Island  Ferry,  Wetmore  or  Langdon  cases.  So  far  as  New  York 
is  concerned,  therefore,  we  conclude  that  the  jus  pri/oatum  and  jus  publicum 
are  both  merged  in  the  People  of  the  State  of  New  York,  who  are  both 
trustee  and  cestui  que  trust;  that  the  power  of  the  State  to  alienate  lands 
under  tide  waters  to  the  adjoining  owner  of  the  uplands  is  absolute  and 
uncontrollable." 

It  should  be  stated  that  in  this  article  reference  is  made  to  an  article  by 
Frederick  E.  Coudert,  in  9  Columbia  Law  Eeview,  317,  in  which  a  different 
■conclusion  is  reached,  Mr.  Coudert  thinking  that  the  Brookhaven  and  Barnes 
cases  destroyed  the  theory  of  ju^  privatum  in  the  People,  leaving  them 
nothing  but  the  jus  publicum,  and  that  the  title  to  the  foreshore  prima  faoie 
is  in  the  riparian  owner. 

21 
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CHAPTER  XXI. 
Abandoned  Canal  Lands.* 

First.    Generally. 

A.  Opinions  and  Decisions. 

B.  Legislative  Acts  of  Abandonment. 

1.  Chapter    SO,  Laws  of  1909. 

2.  Chapter  344,  Laws  of  1909. 

3.  Chapter  350,  Laws  of  1910. 

4.  Chapter  299,  Laws  of  1916. 

5.  Chapter  300,  Laws  of  1916. 

C.  Procedure  under  Chapter  299,  Laws  1916. 

D.  Direct  Legislative  Abandonment. 

E.  Procedure  under  Chapter  244,  Laws  1909. 

1.  Chapter  350,  Laws  of  1910. 

2.  Chapter  300',  Laws  of  1916. 

F.  Summary. 

First.     Generally. 

As  early  as  the  year  1821  the  Ctinstitution  prohibited  the  Leg- 
islature from  selling  or  disposing  of  the  navigable  communica- 
tions or  canals  and  provided  that  "  the  same  shall  be  and  remain 
the  property  of  the  State."  Later  amendments  of  the  Ckjnsti- 
tution  in  1846,  1882  and  1894  were  to  the  same  effect. 

The  present  constitutional  prohibition  against  the  abandonment 
and  sale  of  the  canals  is  found  in  Article  VII,  Section  8,  of  the 
State  Constitution. 

A  distinction  may  be  made  between  a  canal  and  canal  lands, 
i.  e.,  there  is  no  prohibition  against  a  sale  of  a  particular  parcel 
of  land  acquired  for  canal  purposes  and  not  directly  required 
for  the  operation  of  the  canal. 

Notwithstanding  the  constitutional  prohibitions  referred  to, 
Chapter  352  of  the  Laws  of  1849,  by  Section  3  thereof,  provided  as 
follows : 

»iSee  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  6,  p.  6765. 
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"  §  3.  Whenever  the  canal  board,  shall  by  resolution 
determine  that  any  lands  taken  for  the  purposes  of  the  canal, 
may  be  sold  beneficially  to  the  state,  the  commissioners  of 
the  land  office  may  sell,  grant,  and  convey  the  right,  title 
and  interest  of  the  state  in  such  lands  and  the  proceeds  of 
such  sale  shall  be  credited  to  the  fund  appropriated  for  the 
construction  of  the  canal  for  which  such  lands  were  taken." 

Later,  and  by  Chapter  267  of  the  Laws  of  1857,  the  Canal 
Board  was  authorized  to  determine  by  resolution  that  any  lands 
taken  for  the  purposes  of  the  canals  of  this  State  have  been  aban- 
doned. In  the  event  of  such  abandonment,  it  was  made  lawful 
for  the  Commissioners  of  the  Land  Office  to  convey  abandoned 
canal  lands  under  certain  specified  restrictions  and  regulations. 

Section  50  of  the  Public  Lands  Law  reads  in  part  as  follows : 

"The  commissioners  of  the  land  office  may  sell  and  con- 
vey the  right,  title  and  interest  of  the  state  in  and  to  any 
real  property  acquired  for  canal  purposes,  which  the  canal 
board,  by  resolution,  determine  to  have  been  abandoned  for 
such  purposes." 

A.     OpiisrioNS  AND  Decisions. 

The  power  conferred  by  law  upon  the  Canal  Board  to  deter- 
mine when  lands  taken  for  the  purposes  of  the  canals  had  been 
abandoned  and  the  possibility  of  a  sale  thereof  by  the  Commis- 
sioners of  the  Land  Office  was  considered  in  an  opinion  rendered 
by  the  Attorney  General  in  1895  (page  349).  Reference  is  made 
to  the  constitutional  prohibition  of  1846,  to  Chapter  267  of  the 
Laws  of  1857  and  to  Chapter  338  of  the  Laws  of  1894;  also,  to 
People  V.  Stephens  (13  Hun,  page  17),  which  held  that  a  portion 
of  the  canal  which  "  had  become  utterly  useless  to  the  State  " 
might  be  abandoned  and  sold.  The  constitutional  prohibition 
affects  "  canals  while  they  continue  to  be  canals "  and  used  and 
operated  as  such.  Reference  is  also  made  to  Sweet  v.  The  City 
of  Syracuse  (129  N.  Y.  316),  opinion  by  Judge  Earl,  who  decided 
in  effect  that  the  Legislature  may  authorize  the  sale  o£  State 
property  once  appropriated  by  the  State  and  used  for  the  canals 
but  no  longer  required  for  canal  purposes. 
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Other  opinions  by  the  Attorney  General  to  the  same  effect  were 
rendered  in  1900  (page  128)  and  in  1905  (page  187). 

An  opinion  rendered  by  the  Attorney  General  in  1909  (page 
706)  points  out  a  distinction  and  is  to  the  effect  that  certain 
parts  of  the  old  Erie  Oanal  could  not  be  abandoned  and  sold  for 
the  reason  that  the  Barge  Oanal  Act  provides  for  the  retention 
of  a  specified  part  of  the  old  Erie  Canal  to  be  used  as  a  part  of 
the  new  Barge  Canal. 

It  therefore  appears  that,  notwithstanding  the  constitutional 
prohibition,  the  Canal  Board  can  declare  certain  canal  lands 
abandoned  when  authorized  so  to  do  by  the  Legislature,  but  that 
such  power  of  abandonment  does  not  exist  or  may  not  be  exer- 
cised without  specific  legislative  authority  or  in  opposition  to 
legislative  restriction  or  prohibition.  It  is  apparently  for  the 
Legislature  to  say  directly  or  for  the  Legislature  to  authorize 
the  'Oanal  Board  to  determine  when  particular  lands  are  no  longer 
necessary  for  canal  purposes. 

The  constitutional  prohibition  is  against  the  sale  or  lease  of 
a  canal  in  operation  or  which  is  to  be  kept  in  operation.  So  long 
as  a  canal  is  kept  in  operation,  it  must  be  operated  by  the  State  and 
not  by  an  individual  under  deed  or  lease.  The  Legislature  may 
create  a  canal  and  provide  funds  directly,  or  with  the  approval 
of  the  People,  for  its  construction ;  likewise,  it  may  declare  same 
abandoned  or  authorize  the  Canal  Board  so  to  do.  These  con- 
clusions are  justified  by  two  opinions  reported  in  Sweet  v.  City 
of  Syracuse  (129  K  Y.  316). 

B.     Legislative  Acts  of  Abandonment. 

1.  Chapter  50  of  the  Laws  of  1909  provided  generally  for  the 
abandonment  by  the  Canal  Board  of  canal  lands  and  the  sale 
thereof  under  the  direction  of  the  Commissioners  of  the  Land 
Office  (see  §§  50  and  30,  Public  Lands  Law). 

2.  Chapter  244  of  the  Laws  of  1909  provided  for  the  con- 
veyance "  to  the  owner  from  whom  the  property  *  *  *  -^as 
taken,"  by  the  Superintendent  of  Public  Works  on  the  approval  of 
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the  Oanal  Board  which  shall  prescribe  the  terms  of  such  con- 
veyance.    (Am.  by  Chap.  511,  Laws  of  1915.) 

3.  Chapter  350  of  the  Laws  of  1910  provided  that  the  Oanal 
Board  might  "  determine  whether  any  lands,  taken  for  the  pur- 
poses of  the  canals,  may  be  sold  *  *  *  beneficially  to  the 
State,  and  *  *  *  may  sell  the  same  *  *  *  and  in  order 
to  carry  any  such  sale  *  *  *  into  effect  may  authorize  the 
Superintendent  of  Public  Works  to  execute  and  deliver  to  the 
purchaser  *  *  *  a  quit  claim  deed  of  such  lands."  (Am. 
by  Chap.  430,  Laws  of  1915  and  Chap.  300,  Laws  of  1916.) 

4.  Chapter  299  of  the  Laws  of  1916  amended  the  Public 
Lands  Law    (Article  IV  thereof)    and   added  several  sections.^ 

It  provided  specifically  for  the  sale  of  Erie,  Ohamplain, 
Oswego,  Cayuga  and  Seneca  Canal  lands  as  they  might  become 
no  longer  necessary  by  reason  of  the  completion  of  the  Barge 
Canal,  which  would  become  a  substitute  for  the  old  canals,  the 
sale  of  such  lands  to  be  made  under  the  direction  of  the  Commis- 
sioners of  the  Land  Office.  It  may  be  supplemental  to  Chapter 
50,  Laws  of  1909,  or  may  supercede  Chapter  50,  Laws  of  1909, 
and  provide  a  sole  method  of  operation. 

5.  Chapter  300  of  the  Laws  of  1916  provided  for  a  sale  by 
the  Canal  Board  of  lands  acquired  for  canal  purposes  in  order  to 
restore  and  afford  access  from  unappropriated  lands  to  a  public 
street  or  waterway.  Such  conveyances  are  to  be  executed  by  the 
Superintendent  of  Public  Works. 

It  thus  appears  that  there  are  five  separate  acts  under  which 
canal  lands  may  be  abandoned  and  sold. 

Under  the  second,  third  and  fifth  acts,  referred  to,  the  Com- 
missioners of  the  Land  Office  have  no  jurisdiction.  Convey- 
ances are  made  by  the  Superintendent  of  Public  Works,  following 
a  certificate  from  the  State  Engineer  that  the  lands  are  no  longer 
necessary  for  canal  purposes,  with  the  approval  of  the  Canal 
Board,  and  the  authorization  of  the  Superintendent  of  Public 
Works  to  convey  by  resolution  of  the  Canal  Board. 

1.    See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  "Vol.  6,  p.  6765. 
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.0.     Peoceduee  Undee  Chaptee  299,  Laws  of  1916. 

Chapter  299  of  the  Laws  of  1916  is  the  act  under  which  canal 
lands,  in  particular  the  canal®  abandoned  as  a  result  of  the  con- 
struction of  the  Barge  Canal,  are  being  sold  and  conveyed  by  the 
Commissioners  of  the  Land  Office. 

On  June  13,  1917,  the  Commissioners  of  the  Land  Office 
adopted  rules  and  regulations  governing  grants  of  abandoned 
canal  lands  pursuant  to  Chapter  299  of  the  Laws  of  1916.  See 
copy  thereof  —  "  Appendix  XVI." 

Under  Section  54  of  the  Public  Lands  Law,  a  city  or  incorpor- 
ated village  has  a  preferential  right  to  acquire  title  to  abandoned 
canal  lands  located  within  such  city  or  village. 

A  preferential  right  is  also  given  to  the  owner  of  a  building 
located  on  abandoned  oanal  lands.  (§  55,  am.  by  Chap.  424, 
Laws  of  1919.) 

If  the  preferences  mentioned  are  not  exercised,  abandoned  canal 
lands  shall  be  sold  at  public  auction.       (§  56.) 

A  preferential  right  is  also  given  to  railroad  companies  and  the 
question  arises  as  to  which  preferential  right  prevails.  Section 
18  of  the  Railroad  Law  is  to  the  effect  that  the  Commissioners  of 
the  Land  Office  may  grant  to  a  railroad  corporation  land  belong- 
ing to  the  State  with  certain  exceptions,  for  the  purposes  of  its 
road,  or  that  such  corporation  "  may  acquire  title  thereto  by  con- 
demnation." ^ 

Section  140  of  the  Public  Lands  Law  provides  that  the  chapter 
of  which  it  forms  a  part  shall  not  limit  or  modify  the  provisions 
of  the  Railroad  Law  relating  to  the  acquisition,  for  railroad  pur- 
poses, of  any  lands  belonging  to  the  State. 

In  view  of  these  preferential  rights  and  the  enactment  of  Chapter 
299  of  the  Laws  of  1916,  the  question  also  arises  as  to  what  force 
and  effect  can  be  given  to  Section  51  of  the  Public  Lands  Law, 
which  had  its  origin  in  1857  and  which  permits  the  Commissioners 
of  the  Land  Office  to  release  lands  to  the  person  from  whom  same 
were  acquired  without  any  consideration,  if  such  lands  were  in 
the  first  instance  granted  tO'  the  State  without  any  payment  by  the 

2.    See  Chapter  XXIV  hereof. 
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State.     It  is  to  be  noted  that  this  section  is  permissive  and  not 
mandatory. 

This  section  was  formerly  Section  52  of  the  Public  Lands  Law 
and  was  considered  by  the  Attorney  General  in  his  report  of  1909 
(page  411).  It  was  again  considered  at  page  475  of  the  same 
report.  It  was  subsequent  to  these  reports  that  Chapter  244  of 
the  Laws  of  1909  was  enacted,  which  provided  a  more  convenient 
way  of  re-conveying  canal  lands. 

Whether  the  State  acquires  the  fee  to  lands  taken  for  canal 
purposes  by  appropriation  or  by  adverse  possession,  its  title  does 
not  revert  to  the  original  owners  upon  the  sale  thereof,  because 
the  State  has  the  right  to  sell  the  same  or  to  dispose  of  such  lands 
in  any  way  that  it  chooses,  regardless  of  the  fact  that  it  made  no 
compensation  to  anyone  for  the  lands.  ° 

D.     Direct  Legislative  Abandonment. 

As  an  instance  of  a  direct  legislative  abandonment  of  specific 
canal  lands,  see  Chapters  893  and  894  of  the  Laws  of  1911,  which 
provided  that  certain  canal  lands  in  the  county  and  city  of  Sche- 
nectady, the  use  of  which  for  canal  purposes  may  be  discontinued 
by  reason  of  the  construction  of  the  Barge  Canal,  may  be  sold  and 
transferred,  in  the  manner  provided  'by  law  for  the  sale  of  aban- 
doned canal  lands,  to  the  city  of  Schenectady. 

E.     Peocedure  Under  Chapter  244,  Laws  of  1909. 

§  5.  Whenever  any  lands  now  used  for  canal  purposes 
shall  be  rendered  no  longer  necessary  or  useful  for  such  pur- 
poses by  reason  of  the  improvement  hereby  directed,  the  same 
shall  be  sold  in  the  manner  provided  by  law  for  the  sale  of  aban- 
doned canal  lands  and  the  net  proceeds  thereof  paid  into  the  State 
treasury,  and  so  much  thereof  as  shall  be  necessary  shall  be 
applied  to  the  cost  of  the  work  hereby  directed ;   but  in  the  event 

8.     Kexford  v.  Knight,  11  N.  Y.  308. 

Birdsall  v.  Gary,  &6  Howard,  3&S. 

Eldrldge  v.  CSty  of  Binghamton,  120  K  Y.  309'. 
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that  any  piece  or  parcel  of  land,  structures  or  waters,  in  whole 
or  in  part,  heretofore  taken  or  which  shall  hereafter  be  taken  in 
pursuance  of  section  four  of  this  act,  by  reason  of  a  change  in 
the  alignment  of  the  canal  or  in  the  location  of  its  structures  or  in 
the  methods  of  progressing  the  work,  or  otherwise,  shall  be  found 
not  to  be  necessary  for  canal  purposes,  the  State  Engineer  and 
Surveyor  shall  prepare  a  map  covering  so  much  of  the  lands, 
structures  or  waters,  so  taken,  as  shall  not  be  needed  and  shall 
present  the  same  to  the  Canal  Board,  together  with  a  statement  as 
to  the  reason  why  the  lands,  structures  or  waters  covered  by  said 
map  are  rendered  unnecessary  in  connection  with  the  construction 
or  use  of  the  canals,  whereupon  if  the  Canal  Board  shall  approve 
the  Superintendent  of  Public  Works  shall  have  authority  to  exe- 
cute and  deliver,  in  the  name  of  the  People  of  the  State  to  the  owner 
from  whom  the  property  so  deemed  to  be  unnecessary  for  canal 
purposes  was  taken,  his  heirs,  successors  in  interest  or  assigns,  a 
quit-claim  deed  covering  the  said  lands,  structures  or  waters.  The 
Canal  Board  shall  prescribe  such  terms  as  it  deems  just,  for  the 
execution  and  delivery  of  such  deed,  and  the  Superintendent  of 
Public  Works  shall  not  deliver  such  deed  until  such  terms  have 
been  complied  with  by  such  owner,  his  heirs,  successors  in  inter- 
est or  assigns.  An  amended  map,  distinguishing  the  lands,  struc- 
tures or  water  appropriated  in  lany  such  case  from  those  sought 
to  be  given  up  for  canal  purposes  and  returned  to  the  former 
owner  shall  be  prepared  by  the  State  Engineer  and  Surveyor 
and  filed  in  the  office  of  the  Superintendent  of  Public  Works  and 
a  copy  thereof  shall  also  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  such  property  or  a  part  of  the  same  shall  be 
located. 

The  first  part  of  this  Section  down  to  the  first  semicolon 
was  Section  5  of  Chapter  147  of  the  Laws  of  1903,  known  as  the 
Barge  Canial  Act  or  the  Referendum  Canal  Act  of  1903.  It  re- 
lates to  lands  used  for  canal  purposes  prior  to  the  Barge  Canal 
Act,  and  is  declaratory  of  the  law  as  it  then  existed  except  that 
it  provides  for  the  application  of  the  proceeds  of  sale. 

Following  the  semicolon,  the  lands  referred  to  are  those  appro- 
priated pursuant  to  the  provisions  of  the  Barge  Oanal  Act. 
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Keference  is  also  made  to  Chapter  488  of  the  Laws  of  1915, 
which  makes  similar  provisions  for  reconveying  lands  appro- 
priated for  termmal  purposes.  The  two  acts  are  identical  in 
form. 

So  many  applications  were  made  for  the  conveyance  of  canal 
lands,  by  persons  from  whom  same  were  appropriated  or  persons 
claiming  to  be  their  "  heirs,  successors  in  interest  or  assigns," 
that  a  plan  of  procedure  and  forms  were  prepared  and  adopted 
by  the  Canal  Board,  January  21,  1916.  The  plan  and  procedure 
follows.     See  "  Appendix  XVII." 

The  question  has  arisen  as  to  whether  the  former  owner,  even 
though  fully  paid  for  his  land,  still  has  a  preferential  property 
right  or  a  personal  privilege;  whether  it  is  such  a  right  as  will 
pass  under  a  deed  without  specific  assignment  or  a  privilege  which 
can  only  be  lassigned  and  which  does  not  pass  under  a  deed. 

The  parcels  appropriated  by  the  State  were  generally  parts  of 
farms  or  lots  and  it  was  evidently  the  intention  of  the  Legislature 
not  to  provide  for  a  sale  of  such  parcels  promiscuously  and  per- 
mit independent  and  embarrassing  ownerships.  If  the  lands  could 
be  abandoned  and  sold,  they  could  be  sold  to  anyone.  If  they 
could  not  be  legally  sold,  the  legal  objection  was  not  removed  by 
limiting  a  sale  to  the  former  owner.  A  method  of  abandoning 
and  selling  canal  lands  had  existed  for  years  and  was  retained 
by  Chapter  50  of  the  Laws  of  the  same  year  — 1909.  The  sale 
required  laction  by  the  Commissioners  of  the  Land  Office  and 
permitted  a  sale  to  anyone.  The  Legislature  evidently  intended 
to  limit  the  sale  Af  these  particular  lands  to  the  former  owner,  who 
generally  owned  the  adjoining  lands. 

The  former  owner  in  conveying  adjoining  lands  has  frequently 
included  lands  appropriated  and  sometimes  conveyed  only  lands 
appropriated.  As  title  had  already  vested  in  the  State,  and  as  the 
courts  have  held  that  not  even  a  right  to  a  claim  or  award  will 
pass  under  such  a  deed,*  the  deed  must  pass  the  right  of  the  former 
owner  to  a  re-conveyance  or  have  no  effect.     The  former  owner 

4.    Matter  of  Leist,  189  A.  D.  155. 
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would  probably  be  estopped  from  claiming  that  sucb  a  deed  did 
not  transfer  his  right  to  a  re-conveyance. 

The  Attorney  General  considered  the  subject  in  1913.  His 
opinion  (page  456)  is  to  the  effect  that  a  quit-claim  deed  by  a 
former  owner  of  lands  appropriated  by  the  State  for  Barge  Canal 
purposes  will  give  to  the  grantee  in  such  deed  the  right  to  a  con- 
veyance and  that  the  Canal  Board  is  authorized  to  provide  for 
the  conveyance  of  such  lands  to  the  grantee. 

Ketcham  v.  Deutsch  (211  N.  Y.  85,  8)  also  seems  to  support 
the  same  conclusion.  "  A  grant  or  devise  of  real  property  passes 
all  the  estate  or  interest  of  the  grantor  or  testator  unless  the  intent 
to  pass  the  leas  estate  or  interest  appears  by  the  express  terms 
of  such  grant  or  devise  or  by  necessary  implication  therefrom." 

Although  the  right  of  the  former  owner  to  a  re-conveyance 
could  hardly  be  termed  an  "  estate,"  it  is  in  the  nature  of  an 
"  interest "  and  may  have  value. 

In  1915  the  Attorney  General  expressed  the  opinion  (page  47) 
that  the  State  cannot  compel  the  owner  of  lands  from  whom  same 
have  been  appropriated  for  Barge  Canal  purposes  to  accept  a 
conveyance  of  the  lands  appropriated.  This  opinion  was  con- 
firmed in  effect  by  a  later  decision  of  the  Court  of  Appeals  in 
Kahlen  v.  State  (223  1^.  Y.  383). 

1.     Chapter  850,  Laws  of  1910. 

The  procedure  under  Chapter  350  of  the  Laws  of  1910,  which  is 
Subdivision  3  of  Section  15  of  the  Canal  Law,  is  much  like  that 
under  Chapter  244  of  the  Laws  of  1909.  Provision  is  made  by 
this  act  not  only  for  the  sale  of  canal  lands  but  also  the  exchange 
"  for  other  lands."  There  is  no  limit  that  the  conveyance  shall 
be  made  to  a  former  owner.  The  Canal  Board  and  Superintendent 
of  Public  Works  are  given  the  sajne  jurisdiction  and  power  as  the 
Commissioners  of  the  Land  Office. 

The  right  to  exchange  for  other  lands  is  peculiar  to  this  act. 
It  has  been  held  that  a  power  to  sell  lands  did  not  confer  a  power 
to  exchange  lands  and  that  if  an  exchange  should  be  mafle,  there 
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would  be  a  flaw  in  the  title  which  would  not  be  cured  by  "  mere 
lapse  of  time."  '^ 

2.     Chapter  300,  Laws  of  1916. 

A  similar  procedure  may  be  followed  under  Chapter  300  of 
the  Laws  of  1916,  which  is  Subdivision  11  of  Section  15  of  the 
Oanal  Law.  It  is  to  be  noted,  however,  that  the  right  or  interest 
in  lands  to  be  conveyed  is  to  be  conveyed  to  the  owner  of  lands 
not  appropriated.  The  purpose  of  this  act  is  to  afford  a  right  of 
access  to  unappropriated  lands  over  lands  appropriated  and  in 
diminution  of  damages.  The  Legislature  has  the  power  to  make 
such  a  right  of  access  available,  and  the  owner  to  whom  a  deed 
is  tendered  cannot  refuse  same  and  insist  on  a  full  measure  of 
damages. 

The  Legislature  has  even  provided  that  benefits  resulting  from 
an  appropriation  may  be  considered.  The  Revised  Statutes  in 
force  in  1833  provided  that  when  lands  were  appropriated  by 
the  Canal  Commissioners  to  the  use  of  the  public,  it  should  be 
the  duty  of  the  Canal  Appraisers  to  make  a  just  and  equitable 
estimate  and  appraisement  of  the  damages  and  benefits  resultii^ 
to  the  persons  interested  in  the  premises  appropriated,  from  the 
construction  of  the  work,  for  the  purpose  of  making  which  such 
premises  shall  have  been  taken.  It  was  held  in  Eldridge  v.  City 
of  Binghamton  (120  N.  Y.  309)  that  benefits  may  be  set  off  not 
only  against  damages  to  lands  not  appropriated,  "  but  also  against 
the  value  of  the  part  taken." 

F.     Summary. 
Sale  of  Canal  Lands. 
A.    Prior  to  the  adoption  of  the  Barge  Canal  Act  of  1903 : 

1st.  The  Canal  Board  could  determine  whether  any  lands 
taken  for  the  purposes  of  the  canals  have  been  abandoned. 
(See  Section  15,  Subdivision  4,  Canal  Law.) 

2nd.  The  Commissioners  of  the  Land  Office  could  sell  and 
convey  any  canal  lands  so  abandoned.     (See  Section  50  of 

5.    Trimboli  v.  Kinkel,  226  N.  Y.  147. 
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the  Public  Lands  Law  before  amended  by  Chapter  299  of  the 
Laws  of  1916.) 

Section  5  of  Chapter  147  of  the  Laws  of  1903  continued  the 
above  procedure  and  provided  for  the  use  of  the  proceeds  of  sale. 

The  so-called  "Walters  Law"  (Chapter  299  of  the  Laws  of 
1916)  provided  a  new  method  of  sale  of  canal  lands  rendered  use- 
less for  canal  purposes  by  reason  of  the  construction  of  the  im- 
proved canals  under  the  following  laws : 

Chapter  147,  Laws  of  1903    (Erie,  Champlain  and  Os- 
wego Canals). 

Chapter  391,  Laws  of  1909  (Cayuga  and  Seneca  Canals). 
■Chapter  746,  Laws  of  1911  (Terminals). 

The  present  procedure  with  respect  to  abandonment  and  sale 
affects  two  classes  of  canal  lands  not  acquired  under  one  of  these 
three  acts : 

(a)  Those  which  might  be  abandoned  but  for  which  the 
improved  canal  was  not  a  substitute. 

(b)  Those  which  might  be  abandoned  for  which  the  im- 
proved canal  was  a  substitute. 

The  "  Walters  Law "  applies  only  to  the  latter  —  not  to  the 
former. 


B.  If  any  lands  were  acquired  for  canal  purposes  since  1903, 
but  not  under  one  of  the  three  acts  above  enumerated,  they  might 
be  abandoned  and  sold  'as  they  could  have  been  abandoned  and 
sold  prior  to  1903. 

If  any  lands  were  acquired  for  canal  purposes  since  1903  under 
one  of  the  three  aicts  above  enumerated,  the  so-called  "  Walters 
Law  "  does  not  apply  but  the  following  may  apply : 

1st.  They  may  be  abandoned  by  the  Canal  Board  under 
Subdivision  4  of  Section  15  of  the  Canal  Law,  and  sold  by  the 
Commissioners  of  the  Land  Office  under  the  general  powers 
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contained  in  the  first  part  of  Section  50  of  the  Public  Lands 
Law;  or 

2nd.  They  may,  in  a  proper  case  but  not  as  a  general  rule, 
be  sold  as  provided  by  Chapter  350  of  the  Laws  of  1910,  as 
amended,  now  Subdivision  3  of  Section  15  of  the  Canal  Law; 
(this  also  applies  to  (a)  above) ;  or 

3rd.  They  may  be  sold  as-  provided  by  Chapter  244  of 
the  Laws  of  1909,  as  amended. 
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CHAPTER  XXII. 
Surplus  Water  and  Water  Power.* 

The  subjects  of  surplus  waters,  waste  waters  and  water  power, 
and  the  manner  in  which  an  individual  acquires  title  thereto,  was 
incidentally  discussed  in  Chapter  IX,  Fifth.  The  right  of  the 
individual  to  acquire  title  to  surplus  waters  and  water  power,  and 
the  method  of  acquisition,  is  dependent  upon  the  power  of  State 
officials  to  grant  title  thereto  or  the  right  to  use  same.  It  was 
particularly  pointed  out  that,  although  a  stream  or  lake  may  be 
navigable  or  used  for  canal  purposes,  all  of  the  water  in  the  stream 
or  lake  may  not  be  required  for  navigation  or  canal  purposes. 
These  may  be  termed  surplus  waters. 

Waters  may  also  be  discharged  from  a  canal  in  the  operation 
of  the  canal  and  as  a  result  of  such  operation.  These  may  be 
termed  waste  waters. 

Either  surplus  waters  or  waste  waters  may  create  water  power. 
Water  power  may  also  exist  independently. 

The  procedure  under  which  surplus  waters,  waste  waters  and 
water  power  may  be  secured  and  utilized  by  an  individual  was 
outlined,  reference  being  made  to  the  statutes  governing  same. 

Further  reference  is  made  to  specific  grants  and  the  rights  to 
use  the  waters  granted,  as  well  as  waters  and  water  power  not 
specifically  granted. 

In  the  year  1903,  an  opinion  was  requested  of  the  Attorney 
General  as  to  whether  the  State  had  such  broad  rights  that  it 
could  grant  the  city  of  Auburn  a  right  to  use  waters  of  Owasco 
Lake  for  public  purposes.  The  Attorney  General  responded  in 
an  opinion  (p.  294)  that  the  waters  of  Owasco  Lake  were  appro- 
priated for  canal  purposes  under  and  by  virtue  of  the  general 
acts  authorizing  the  construction  of  the  canals  and  empowering  the 

•  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  1,  p.  1175. 
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Oanal  Commissioners  to  appropriate  all  waters  needed  for  the 
uses  of  the  canal;  that,  in  addition  thereto,  by  Chapter  524  of 
the  LawS'  of  1857,  provision  was  made  for  the  building  of  a  dam 
across  the  outlet  of  Owasco  Lake  and  the  raising  of  the  water  in 
the  lake;  that  the  Stat©  could  grant  to  the  city  of  Auburn  the 
right  to  use  water  from  Owasco  Lake  for  public  purposes;  that 
the  Oanal  Board  could  lease  to  the  city  of  Auburn  the  right  to 
use  such  surplus  waters,  subject  to  the  rights  of  riparian  owners. 

The  right  to  the  use  of  the  waters  of  the  Oswego  River  have 
been  a  source  of  much  litigation.  An  opinion,  rendered  in  1914 
by  Judge  Haight,  formerly  Judge  of  the  Court  of  Appeals,  act- 
ing as  an  official  referee,  is  reported  in  2  State  Dep.  Rep.,  page 
356,  in  Pratt  v.  the  State.  The  navigability  of  the  Oswego 
River  is  fully  discussed,  as  well  as  the  utilization  of  the  river 
for  purposes  of  navigation  and  water  power  development  from  the 
year  1654  to  the  present  time.  The  law  relative  to  the  disposi- 
tion and  use  of  waters  by  the  State,  as  well  as  individuals,  affect- 
ing tide  waters,  other  navigable  waters  and  small  streams  was  re- 
viewed. 

There  was  involved  not  only  the  river  bed  and  the  water 
flowing  therein  and  title  to  and  right  to  use  same,  but  also  a 
paralleling  canal,  dam  and  dam  sites,  rapids  and  rifts.  Judge 
Haight  stated  in  part: 

"  The  upland  owners  on  either  side  of  the  river,  having 
become  vested  with  the  title  of  the  lands  in  the  bed  of  the 
river,  were  entitled  to  enjoy  all  the  riparian  rights  as  such 
owners  with  the  exception  of  the  right  which  the  State  had 
taken  for  canal  purposes,  which  at  this  place  consisted  in 
the  maintaining  of  a  pool  between  Fulton  and  the  Battle 
Island  rapids,  of  sufficient  depth  to  float  canal  boats  and  also 
to  supply  the  guard  lock  located  at  the  rapids  within  the 
canal  passing  outside  of  the  river  and  along  the  banks  thereof 
at  that  place.  These  riparian  rights  included  not  only  the 
right  of  access  to  the  waters  of  the  river,  the  common-law 
right  of  fishing,  boating,  etc.,  but  also  the  right  to  use  the 
waters  of  the  river  for  domestic,  coonmercial,  mechanical 
and  power  purposes.     Van  Buren,  as  the  owner  of  the  mill 
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site,  had  the  right,  in  connection  with  the  owner  of  the 
opposite  shore  of  the  river,  to  construct  and  maintain  the 
dam  from  Starch  Factory  island  with  the  wing  to  his  own 
mill,  and  use  one-half  of  the  surplus  waters  flowing  in  the 
river,  not  required  by  the  State  for  the  operation  of  the 
canal." 

******* 

"  The  Oswego  River  *  *  *  is  a  fresh  water  river 
lying  wholly  within  the  State  of  New  York  in  which  the 
common  law  *  *  *  is^  under  the  provisions  of  our  Con- 
stitution, continued  in  full  force  and  effect.  Under  the 
common  law  the  dominion  and  sovereignty  over  lands  covered 
by  tide  waters,  within  the  limits  of  the  State,  belong  to  the 
State  with  the  consequent  right  to  use  or  dispose  of  any 
portion  thereof  when  that  can  be  done  without  substantial 
impairment  of  the  interests  of  the  public  in  the  waters,  sub- 
ject always  to  the  paramount  right  of  Congress  to  control 
and  improve  navigation.  *  *  *  This  rule,  however, 
does  not  obtain  as  to  the  great  northern  lakes  and  rivers  con- 
necting them,  which  form  the  international  boundary  be- 
tween the  United  States  and  Canada.     *     *     * 

"  As  to  those  waters,  the  rule  of  tide  lands  and  waters  apply, 
and  the  State  becomes  the  owner  of  the  bed  of  the  stream. 
*  *  *  rjijjg  ownership  of  the  State,  however,  as  to  the 
navigable  waters  in  which  it  owns  the  bed  of  the  stream, 
differs  from  that  in  which  it  holds  uplands  for  sale  or  pre- 
emption, ***_***  i^  becomes  important  to 
keep  in  mind  the  distinction  that  exists  between  navigable 
rivers  in  which  the  tide  ebbs  and  flows,  and  navigable  inland 
rivers  of  fresh  water  in  which  the  tide  does  not  ebb  and  flow. 
In  the  case  of  tide-water  rivers  the  bed  of  the  stream  belongs 
in  the  State  in  which  they  are  situated,  but  in  inland  navi- 
gable rivers  of  fresh  water  the  bed  of  the  river  belongs  to 
the  upland  owner  to  the  center  of  the  stream  unless  the  grant 
clearly  denotes  an  intention  to  stop  at  the  edge  or  margin 
of  the  river.  But  this  ownership  is  subject  to  the  easement 
therein  or  a  right  of  passage  with  boats  as  a  public  highway. 
The  proprietors,  however,  of  the  upland  have  the  right  to  use 
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the  water  of  the  river  as  regards  the  public  in  anj  way  not 
inconsistent  with  the  easement  and  neither  the  State  nor  any 
person  has  the  right  to  divert  the  water  or  destroy  its  use- 
fulness for  the  ovsTier." 

He  further  quotes  from  Kent's  Commentaries: 

"  The  right  of  sovereignty  in  public  rivers,  above  the  flow 
of  the  tide,  is  the  same  as  in  tide  waters.  They  are  juris 
publicae  except  that  the  proprietors  adjoining  such  rivers 
own  the  soil  ad  filum  aquae.  But  grants  of  land  bounded 
upon  rivers  or  upon  the  margin  of  the  same  or  along  the 
same  above  tide  water  carry  the  exclusive  right  and  title  of 
the  grantee  to  the  center  of  the  stream,  unless  the  term  of 
the  grant  clearly  denotes  the  intention  to  stop  at  the  edge 
or  margin  of  the  river.  And  the  public,  in  case  where  the 
river  is  navigable  for  boats  and  rafts,  have  an  easement 
therein  or  a  right  of  passage,  subject  to  the  jus  publicum  as 
a  public  highway.  The  proprietors  of  the  adjoining  banks 
have  a  right  to  use  the  land  and  water  of  the  river  as  regards 
the  public  in  any  way  not  inconsistent  with  the  easement 
and  neither  the  State  nor  any  other  individual  has  a  right 
to  divert  the  stream  and  render  it  less  useful  to  the  owners 
of  the  soil." 

"  *  *  *  fresh-water  rivers  to  the  middle  of  the  stream 
belonged  to  the  owners  of  the  adjacent  banks.  If  navigable, 
the  right  of  the  owners  is  subject  to  the  servitude  of  the  public 
interest  for  passage  or  navigation.  The  owners,  however,  are 
entitled  to  the  usufruct  of  the  waters'  flow  in  the  river  as 
appertaining  to  the  fee  of  adjoining  banks  and  for  an  inter- 
ruption in  the  enjoyment  of  their  privilege  in  that  respect, 
in  consequence  of  public  improvements  made  by  the  State, 
are  entitled  to  compensation  for  damages  sustained." 

In  1916,  the  Court  of  Appeals  in  Morehouse  v.  Woodruff  (218 
N".  Y.  494),  considering  the  waters  of  the  Oswego  Eiver,  held 
that  the  Varick  Oanal,  situated  on  the  west  side  of  the  river,  is 
entitled  to  half  the  water  of  the  river  after  the  State's  needs  for 
navigation  have  been  supplied. 
22 
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The  rights  of  the  State  and  the  shore  owner,  relative  to  the 
water  and  power  developed  thereby,  in  the  Mohawk  River,  were 
expressed  in  Watervliet  Hydraulic  Co.  v.  State,^  where  it  was 
held  that  if  a  riparian  owner  should  erect  a  dam  in  the  Mohawk 
River  at  a  point  where  the  title  was  in  the  State,  the  State  would 
not  be  liable  for  its  removal,  if  required  to  make  the  river  avail- 
able for  purposes  of  navigation,  regardless  of  the  length  of  time 
of  such  maintenance  and  even  though  the  dam  might  have  been 
maintained  for  the  purposes  of  supplying  a  city  with  water.  If 
the  State  did  not  own  the  bed  of  tie  river,  the  upland  owner  had 
the  right  to  build  and  maintain  a  dam,  for  the  destruction 
of  which  the  State  would  be  liable. 

It  was  further  held  that,  without  regard  to  the  ownership  of 
the  bed  of  the  river,  if  a  rift  existed  and  it  was  practicable  to 
use  waters  for  power  purposes  without  a  dam,  if  the  State  de- 
stroyed the  power  which  might  be  obtained  thereat,  it  is  respon- 
sible to  the  ovsraer  thereof.  This  would  indicate  the  right  to  take 
and  divert  from  the  river,  at  the  point  where  the  rift  may  be 
located,  water  for  power  purposes. 

The  right  to  the  use  of  surplus  waters  and  water  power  may 
be  incidental  to  the  ownership  of  the  lands  adjoining  a  lake  or 
stream.  It  may  also  be  the  subject  of  acquisition  from  the  State 
by  purchase  or  lease,  if  the  right  does  not  otherwise  exist  to  use 
same. 

Surplus  waters  are  also  created  through  hydraulic  develop- 
ment by  the  Conservation  Commission  (Section  400,  Conservation 
Law),  and  as  a  result  of  the  formation  of  union  water  districts 
(Section  538,  Conservation  Law). 

The  Commission  is  authorized  to  acquire  necessary  lands  for 
the  development  of  hydraulic  power  of  streams. 

The  Commission  may  also  grant  privileges  to  municipal  or 
private  users  to  use  surplus  waters  of  the  canals  and  canalized 
streams  of  the  State',  including  diversion  rights  held  by  the  State 
on  the  certificate  of  the  Superintendent  of  Public  Works  that 

1.     177  A.  D.  7;  163  N.  Y.  Supp.  939. 
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same  are  available  for  hydraulic  uses.  Such  grants  shall  be  sub- 
ject to  the  needs  of  navigation. 

The  procedure,  preliminary  to  the  issuance  of  such  a  grant,  is 
set  forth  in  Section  400  of  the  Conservatioai  Law. 

Article  IX-A.  of  the  Conservation  Law  (Section  530-9,  inc.) 
provides  for  the  formation  of  union  water  districts  by  municipal- 
ities, the  trustees  of  which  may  apply  to  the  Conservation  Com- 
mission for  a  survey  of  the  water  supply  of  the  district  with  a  view 
of  supplying  water  from  central  distributing  points  for  each 
municipality. 

The  Commission  may  sell  water  to  water-works  companies 
or  others  exclusive  of  municipal  corporations. 

It  thus  appears  that  the  Superintendent  of  Public  Works,  the 
Canal  Board  and  the  Conservation  Commission  have  jurisdiction 
over  waters  and  water  powers,  and  that  the  right  to  use  same 
may  be  secured  by  application  to  the  respective  State  officials 
under  whose  jurisdiction  the  respective  waters  have  been  placed 
by  the  Legislature. 
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CHAPTER  XXIII. 
Conveyance  of  Canal  Lands. 

First.  Railroad  Companies. 

Second.  Companies  Maintaining  Wires. 

Third.  Pipe  Line  Companies. 

Fourth.  Generally. 

Reference  is  miade  to  Chapter  XXI  liereof,  where,  imder  the 
heading  "  Abandoned  Canal  Lands,"  is  set  forth  the  statutes  under 
which  various  State  boards  and  officers  may  authorize  the  con- 
veyance or  may  convey  canal  lands.  These  acts  are  of  im- 
portance to  railroad,  electric  light,  power,  telegraph,  telephone, 
water,  gas  and  other  pipe  line  companies  as  well  as  individuals. 

First.     Railroad  Companies. 

If  canal  lands  are  outside  of  the  prism  of  the  canal  and  not 
necessary  in  the  operation  thereof,  a  railroad  company  may 
secure  title  thereto  or  an  easement  therein  or  a  permit  to  use 
same.  An  easement,  right  or  permit  to  maintain  a  bridge  over  a 
canal  prism  may  also  be  secured  by  a  railroad  company,  subject  to 
rules  and  regulations  imposed  by  the  Superintendent  of  Public 
Works  or  Oanal  Board. 

A  railroad  company  may  desire  to  use  canal  lands  or  the  State 
may  desire  lands  of  a  railroad  company  for  canlal  purposes.  The 
same  lands  may  serve  both  purposes.  The  State  is  directly  engaged 
in  maintaining  water  transportation,  while  a  railroad  company 
—  the  creature  of  the  State  • —  is  engaged  in  land  transportation. 
The  State  operates  through  the  Superintendent  of  Public  Works. 
The  railroad  company  operates  \inder  the  supervision  of  the  Pub- 
lic Service  Commission  and  Superintendent  of  Public  Works. 

The  relative  rights  of  the  State  and  a  railroad  company  were 
considered  by  the  Court  of  Appeals  in  People  ex  rel.  N".  Y.  C. 
E.  E.  Co.  V.  Walah  (211 IST.  T.  90).     The  railroad  company  owned 
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the  fee  of  lands  upon  which  its  roadbed  was  constructed.  This 
was  intersected  by  the  center  line  of  the  proposed  Barge  Canal. 
The  State  appropriated  a  portion  of  the  roadbed  of  the  railroad 
company  for  its  entire  width,  as  well  as  lands  adjoining  same 
and  owned  by  individuals.  The  question  presented  to  the  court 
was  whether  the  State  could  grant  to  the  railroad  company  the 
fee  title  to  any  of  the  lands  so  appropriated  or  an  easement  and 
right  to  construct  a  bridge  over  the  canal  prism. 

In  determining  the  question  presented,  the  court  referred  to  the 
general  provision  of  the  Railroad  Law,  which  gave  to  tlie  rail- 
road company  the  power  to  construct  its  railroad  across  any 
of  the  canals  of  the  State,  subject  to  the  general  supervisory  power 
of  the  Superintendent  of  Public  Works  over  the  use  and  occupa- 
tion of  canal  lands  by  a  railroad  company,  in  so  far  as  may  be  nec- 
essary to  preserve  the  free  and  perfect  use  of  the  canal  or  to  make 
any  repairs,  alterations  or  improvements  in  the  same. 

It  was  held  that  the  railroad  company  might  secure  title  in 
fee  but  not-  including  the  canal  prism.  An  agreement  to  convey 
the  fee  of  the  canal  prism  would  violate  the  provision  of  the  Con- 
stitution, which  requires  the  People  of  the  State  to  retain  the 
fee  simple  once  acquired. 

It  was  held  that  the  State  need  not,  in  the  first  instance,  acquire 
a  fee  title,  but  that  it  might  acquire  an  easement  only.  The  require- 
ments of  the  law  are  satisfied  by  the  taking  of  such  right  as  will 
be  adequate  for  the  use  which  necessitates  the  taking.  Public 
use  of  lands  for  both  railroad  and  canal  purposes  may  be  con- 
served and  adequately  protected  by  carrying  the  railroad  tracks 
over  the  canal.  Likewise,  a  canal  may  be  carried  over  railroad 
tracks. 

This  decision  has  served  as  a  guide  in  determining  the  relative 
rights  of  the  State  :and  railroad  and  other  companies,  and  as  author- 
ity for  conveyances  of  canal  lands  to  such  companies. 

In  a  dissenting  opinion  (p.  106),  the  conclusion  was  reached 
that  if  lands  are  not  required  for  canal  purposes,  they  cannot 
be  acquired  by  the  State  for  the  purpose  of  conveying  same  to  a 
railroad  company  "  for  railroad  purposes  under  the  guise  of  con- 
demnation for  the  purposes  of  the  canal."  The  prevailing  opin- 
ion was  to  the  effect  that  the  lateral  strips  of  land  involved  were 
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necessary  in  order  that  the  roadbed  of  the  railroad  might  be 
widened  and  filled  in  to  reach  the  elevation  o£  the  bridge  over  the 
canal  —  all  of  which  was  necessary  by  reason  of  the  canal  con- 
struction; that  a  canal  rather  than  a  railroad  purpose  was  in- 
volved. 

The  Barge  Canal  Terminal  Act  makes  provision  for  the 
acquisition  of  certain  lands  and  the  conveyance  of  same  to  a  rail- 
road company.  Referring  to  the  Eochester  terminal,  it  is  specifi- 
cally provided  that  the  State  shall  acquire  from  individuals, 
and  convey  to  the  railroad  company  named,  sufficient  land  to 
equal  the  area  taken  from  the  company.^ 

The  right  has  been  challenged  by  individuals  who  claim  that 
the  railroad  company  should  acquire  the  land  directly;  tiiat  such 
individuals  are  entitled  to  an  award  in  condemnation  proceedings 
and  should  not  be  compelled  to  seek  compensation  through  the 
Court  of  Claims  after  appropriation  by  the  State. 

If  no  question  is  raised  by  the  individual,  and  if  he  files  a  claim 
against  the  State,  the  State's  right  to  convey  to  a  railroad  company 
land  appropriated  by  the  State,  and  to  give  good  title  to  the  com- 
pany, cannot  be  challenged. 

A  railroad  company  may  acquire  an  absolute  fee  title  to  cer- 
tain canal  lands. 

A  railroad  company  may  secure  an  easement  or  right  of  way 
over  the  same  or  other  canal  lands. 

A  railroad  company  may  secure  less  than  a  fee  or  an  ease- 
ment, i.  e.,  merely  a  license  or  privilege  to  construct  its  tracks 
and  operate  its  cars  over  canal  lands  under  the  supervision  and 
direction  of  the  State  authorities.^ 

When  lands  of  a  railroad  company,  necessary  for  the  operation 
of  its  lines,  are  taken  by  the  State,  the  company  is  concerned  in 
having  its  right  to  operate  restored.  The  State  could  have  taken 
only  the  right  to  build  its  canal,  leaving  the  fee  in  the  railroad 
company.     Or  the  State  could  have  taken  the  fee  subject  to  the 

1.  li.  V.  E.  K.  Co.  T.  Kalb,  110  Misc.  250;  V80  N.  Y.  Supp.  98;  af.  190  A.  D. 
967 ;  179  N.  Y.  Supp.  932. 

2.  MeCarty  v.  N.  Y.  C.  R.  K.  Co.,  73  A.  O.  34;  76  N.  Y.  Supp.  SBl. 
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company's  right  of  operation.  But  if  the  State  takes  all,  then 
it  must  restore  the  right  of  operation  or  make  compensation  for 
the  damage  suffered.  The  practice  is  to  restore  the  right  of 
operation  and  pay  damages  incidental  to  the  interruption.  Dam- 
ages may  be  fixed  by  the  Court  of  Claims  on  the  assumption  of  a 
re-conveyed  right  to  operate,  or  damages  may  be  fixed  by  agree- 
ment with  the  Special  Examiner  and  Appraiser.  The  right  of 
the  State  to  deposit  spoil  on  railroad  land  may  also  be  involved  as 
part  of  the  settlement.  This  may  include  the  right  to  deposit 
spoil  on  the  land  to  be  re-oonveyed.  For  form  of  "  Release  for 
deposit  of  spoil,"  see  "Appendix  XVIII." 

Oanal  lands  conveyed  to  a  railroad  company  or  others,  if  previ- 
ously acquired  for  Barge  Canal  purposes,  must  be  shown  on  an 
amended  map  to  be  made  by  the  State  Engineer  and  filed  in  the 
office  of  the  Superintendent  of  Public  Works;  a  copy  shall  be 
filed  in  the  office  of  the  county  clerk  of  the  county  where  the  land 
is  located.     (Chap.  244,  Laws  of  1909.) 

The  formalities  attending  the  execution  and  delivery  of  a  deed 
by  the  Superintendent  of  Public  Works  include  a  record  thereof 
in  his  office  and  in  the  office  of  the  Secretary  of  State. 

In  numerous  instances,  a  railroad  company  was  maintaining 
a  bridge  over  a  water  way  such  as  a  river  which  was  to  be  canal- 
ized, or  a  canal  which  was  to  be  enlarged,  or  over  a  depression 
through  which  the  Barge  Canal  had  been  located.  The  owner- 
ship of  the  underlying  land  might  have  been  in  the  State  requir- 
ing no  appropriation  thereof.  The  right  of  the  railroad  com- 
pany might  have  been  statutory  only  or  based  on  a  consent  or 
permit  from  a  State  official.  All  that  was  required  was  an  ele- 
vation of  the  old  bridge  or  the  building  of  a  new,  higher  or  longer 
bridge  to  meet  Barge  Canal  requirements.  The  right  to  main- 
tain the  old  bridge  at  the  existing  elevation  might  have  been  the 
only  thing  involved.  This  right  was  required  by  the  State  and 
taken.  A  new  right  was  not  always  granted  by  deed,  even  though 
a  new  bridge  was  constructed. 

Second.     Companies  Maintaining  Wires. 

Under  this  heading  may  be  classed  electric  light,  power,  tele- 
graph and  telephone  companies  —  those  maintaining  towers,  poles, 
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cables  and  wires.  In  general,  these  companies  own  only  an  ease- 
ment or  right  to  build  and  maintain  lines.  When  such  lines  or 
right  of  way,  in  case  a  line  had  not  been  built,  were  intersected 
by  the  Barge  Canal,  the  companies  were  interested  in  securing 
grants  from  the  State  to  close  the  break  created  by  the  appropri- 
ation. Various  situations  were  found  to  exist  and  these  situ- 
ations exist  generally  to-day. 

Where  there  was  no  canal  before,  it  frequently  appeared  that 
the  company  had  no  written  right  to  maintain  its  lines  as  located. 
Sometimes  there  was  a  claimed  oral  permission,  or  a  writing 
amounting  to  little  more  than  a  letter  of  permission.  If  the  grant 
was  more  formal,  it  was  not  often  recorded  or  entitled  to  be  re- 
corded. The  appropriation  by  the  State  of  the  undelying  fee  fre- 
quently acted  as  a  cancellation  of  the  license.'  A  company  was 
entitled  to  a  grant  from  the  State  only  if  it  had  a  grant  prior  to 
the  appropriation.  It  was  entitled  to  be  placed  in  the  same  legal 
position  as  it  was  in  before  the  appropriation. 

Many  lines  were  and  are  constructed  in  streets  and  highways 
with  no  grant  from  the  owners  of  the  underlying  fee.  It  was 
held  in  N".  Y.  Tel.  Co.  v.  State,*  that  the  telephone  company  de- 
rived its  right  to  erect  poles  and  string  wires  in  a  highway  directly 
from  the  State  under  Section  102  of  the  Transportation  Corporation 
Law.  The  State  appropriated  the  lands  within  a  highway  upon 
which  the  line  was  located,  necessitating  a  relocation  of  the  line. 
This  involved  the  right  of  the  company  to  ask  the  State  to  furnish 
a  new  right  of  way  —  if  possible,  over  canal  land.  The  rights 
of  telephone  and  telegraph  companies  in  streets  and  highways  or 
across  public  lands  and  waters  were  discussed  at  length  in  city  of 
Des  Moines  v.  Iowa  Telephone  Co.  (162  N.  W.  Eep.  323). 

Lines  have  been  constructed  over  rivers  and  old  canals  and 
upon  old  canal  lands,  sometimes  under  a  special  permit  and  in 
other  instances  without  any  grant  or  permit  from  the  State.     In 

3.  Matter  of  Trustees  of  Village  of  White  Plains,  124  A.  D.  1 ;  10«  N.  Y. 
Supp.  596. 

Munter  v.  Kobre,  107  Misc.  261;  177  N.  Y.  Supp.  393. 

Taylor  v.  Millard,  118  N.  Y.  244. 

Contra,  City  of  N.  Y.  v.  N.  Y.  &  6.  B.  F.  &  6.  T.  Co.,  231  N.  Y.  18. 

4.  169  A.  D.  310;  154  N.  Y.  Supp.  1059;  af.  218  N.  Y.  738,  no  opinion. 
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the  construction  of  tlie  new  canals  it  has  been  found  necessary  to 
cause  the  removal  or  a  change  in  location  or  elevation  of  such  lines. 
New  grants  might  be  given  for  old  grants;  new  permits  might  be 
issued  for  old  permits.  Such  permits  are  generally  revocable.  The 
form  adopted  in  making  a  new  grant  or  permit  provides  for  a 
construction  and  maintenance  of  the  line  so  as  not  to  obstruct 
passage  beneath  the  wires  and  cables  and  so  as  not  to  interfere 
with  the  use  of  the  land  for  canal  purposes  as  required  by  the 
Superintendent  of  Public  Works.     To  illustrate: 

The  following  form  was  prepared  to  be  used  in  conveying  a 
right  over  lands  shown  on  State  Engineer's  map  number  2975 : 

"  Map  of  a  portion  of  lands  formerly  appropriated  by  the 
State  of  New  York  under  Parcels  Nos ,  in  accord- 
ance with  Chapter  147,  Laws  of  1903,  as  amended,  in  and 
out  of  which  there  is  to  be  sold,  released  and  conveyed  to  the 

Company,  its  successors  and  assigns,  pursuant 

to  Chapter  244,  Laws:  of  1909,  as  amended,  a  permanent 
right  of  way  and  easement  to  construct,  reconstruct,  operate, 
maintain  and  repair  its  lines  of  telephone  and  telegraph, 
including  the  necessary  poles,  wires,  cables,  structures,  devices 
and  fixtures,  with  the  right  to  string  or  install  from  time  to 
time  additional  wires  and  cables,  and  to  permit  the  attach- 
ment or  installation  of  the  wires  and  cables  of  any  other 
company;  and  with  the  further  right  to  trim  any  trees  along 
said  lines  necessary  to  keep  all  wires  and  cables  cleared 
four  (4)  feet,  over  all  those  tracts  or  parcels  of  land  situate, 

lying  and  being  in  the  village  of ,  county  of , 

State  of  New  York,  located  between  two  parallel  lines,  each 
of  which  is  8'-3"  from  a  center  line  described  as  follows : 

DESCEIPTION. 

********* 

"  This  release  and  easement  is  subject  at  all  times  to  the 
conditions  that  all  such  wires,  cables,  or  other  devices  crossing 
the  Barge  Canal  shall  be  erected  and  maintained  at  such  an 
elevation  as  will  give  a  clearance  of  not  less  than  forty  (40) 
feet  between  the  maximum  navigable  elevation  of  the  water 
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surface  in  the  vicinity  of  the  place  of  crossing  and  the 
lowest  wire  or  cable  at  a  temperature  of  Y0°  Fahrenheit, 
except  as  may  be  modified  by  the  Superintendent  of  Public 
Works  where  wires  or  cables  cross  on  or  immediately  adjacent 
to  bridges.  And  further  conditioned  that  all  such  poles, 
wires,  cables,  devices  and  contrivances  not  affected  by  the 
clearance  requirements  above  mentioned  shall  be  erected  and 
maintained  in  accordance  with  the  recognized  standard  prac- 
tice of  telephone  and  telegraph  companies  so  that  there  will 
be  no  unnecessary  obstruction  to  the  passage  beneath  the  wires 
or  cables  or  to  the  use  of  the  ground  by  the  owners." 

Third.     Pipe  Line  Companies. 

Pipe  lines  were  and  are  being  maintained  through  private 
lands;  under,  along  and  across  streets  and  highways;  under  and 
across  rivers  and  canals.  Soonetimes  grants  were  secured  by  those 
laying  such  pipes,  sometimes  permits;  in  other  instances  pipes 
were  so  placed  by  statutory  authority  or  by  no  right  whatever. 
Water,  gas  and  other  pipe  lines  are  involved.  Some  of  these 
lines'  have  been  incidentally  appropriated  in  the  appropriation  of 
the  underlying  fee.  Others  have  been  specifically  appropriated. 
Again^  pipes  have  been  removed  on  the  direction  of  the  State 
Engineer.  New  rights  are  then  sought  and  grants  and  permits 
may  be  issued  as  in  the  case  of  companies  maintaining  overhead 
wires. 

Fourth.     Generally- 

An  easement  may  be  granted  to  a  pipe  line  company  to  lay 
and  maintain  pipes  through  canal  lands ;  a  similar  right  may  be 
granted  to  string  wires  overhead;  the  State  may  retain  the  fee 
or  convey  it  to  a  railroad  company.  There  is  now  machinery  for 
granting  any  rights  required  by  these  public  service  corporations 
in  their  efforts  to  serve  the  public  and  at  the  same  time  preserve 
the  free  and  uninterrupted  use  and  control  of  the  canals  by  the 
Superintendent  of  Public  Works. 

The  distinction  between,  an  easement  ajid  a  revocable  permit  is 
important.    A  grant  of  the  former  gives  a  vested  right  the  interfer- 
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enee  with  whicli  would  result  in  a  claim  for  compensation.     A 
revocable  permit  may  te  revoked  without  liability. 

An  easement  may  be  granted  for  a  fee  or  easement  taken.  Only 
a  revocable  permit  should  be  issued  where  a  fee  or  easement  was 
not  appropriated.  Nothing  more  can  be  granted  as  affecting  the 
prism  of  the  canal.    Outlying  canal  lands  may  be  granted  in  fee. 
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CHAPTER  XXIV. 

i  Condemnation.* 

First.       Generally. 

Second.    Cannot  Condemn  State  Land. 

Third.      Express  or  Implied  Authority. 

First.     Generally. 

In  considering  how  an  individual  acquires  title,  it  is  not  the 
purpose  to  limit  the  word  "  individual "  to  a  person.  The  purpose 
is  to  consider  "  The  State  of  New  York  "  f  or  "  The  People  of  the 
State  of  New  York  "  on  the  one  hand  and  a  person  or  a  corporation 
on  the  other  hand.  Corporations,  municipal  or  otherwise,  are  but 
creatures  of  the  government.  They  may  take  and  hold  property 
like  a  person  and  may,  if  a  public  corporation,  be  given  the  power 
of  eminent  domain  and  may  exercise  it  against  another  corporation 
or  a  person. 

The  question  has  arisen  as  to  whether  any  corporation  may  con- 
demn State  owned  land.  Both  railroad  corporations  and  munici- 
palities have  sought  to  exercise  the  right  of  eminent  domain  as 
against  the  State. 

There  has  been  some  confusion  in  the  use  of  terms.  When  the 
State  takes,  it  is  regarded  as  an  approprvation  unless  the  State  acts 
under  a  condemnation  law.  When  a  creature  of  the  State  — 
a  corporation  —  takes,  it  is  a  condemnation. 

Lands  owned  by  a  person  are  "  private  "  lands. 
Lands  owned  by  a  corporation  may  be  "  private  "  and  held  in 
a  proprietary  sense  or  "  public  "  and  held  for  public  use. 

*iSee  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  'Bender  Annotated  Ed.,  Bk.  5,  p.  202; 
Bk.  3,  p.  197;  Bk.  22,  p.  593i;  Bk.  26,  p.  1125. 
See  generally,  Nichols  on  Eminent  Domain,  2d  Ed. 
Weed's  Practical  Eteal  Estate  Law,  p.  19'5. 
t  Phelps  V.  People,  72  N.  Y.  334,  63. 
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Lands  owned  by  the  State  are  regarded  as  "  public  "  but  may 
not  be  subject  to  the  use  of  the  public  generally. 

Lands  owned  by  a  public  service  or  a  municipal  corporation 
and  held  for  "  public  "  purposes  may  be  subject  to  governmental 
regulation. 

Any  lands  may  be  appropriated  by  the  State  under  a  proper 
statutory  provision  unless  there  is  a  Federal  or  State  constitutional 
limitation. 

"All  private  titles  are  subject  to  be  affected  by  this  supreme 
power  of  the  State,  and  unless  the  parties  voluntarily  agree, 
the  statute  steps  in  and  makes  an  agreement  between  the  owner 
and  the  corporation  and  enforces  its'  performance.  The  assent 
of  the  owner  to  the  particular  transaction  is  not  affirmatively 
required,  but,  in  theory,  the  owner  assents  to  this  exercise  of 
sovereign  power  and  takes  the  compensation  awarded  as  a 
substitute  for  the  land  or  such  interest  in  it  as  the  law  au- 
thorizes to  be  taken."  '• 

"  Private  titles  "  as  used  must  be  held  to  include  public  lands 
excepting  such  as  are  owned  by  the  State.  This  would  include  so- 
called  "  public  lands  "  of  public  service  or  municipal  corporations. 

The  State,  or  a  corporation  authorized  so  to  do,  may  take  private 
titles  as  last  above  defined. 

One  corporation  may  take  lands  from  another  but  may  be  re- 
quired to  show  that  greater  public  necessity  justifies  the  taking.^ 

Second.     Cannot  Condemn  State  Land. 

Title  to  State  owned  lands  cannot  be  acquired  by  condemnation. 
No  municipality,  or  other  creature  of  the  State,  can  exercise  the 
right  of  eminent  domain  as  against  the  State.  There  must  always 
be  a  sovereign'  power.  This  power  might  be  delegated  to  one  to 
be  exercised  against  another  but  it  cannot  be  exercised  against  the 
creator  —  the  sovereign  —  the  State.     As  was  said  in  Smith  v. 

1.  Vanderinulen  v.  Vandermulen,  108  N.  Y.  195. 

2.  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  13, 
p.  491;  Bk.  22,  p.  956;  Bk.  26,  p.  713;  Bk.  29,  p.  697;  Bk.  14,  p.  423. 
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City  of  Rochester  (92  N.  Y.  463,  77),  the  "  right  of  eminent 
domain  always  and  from  necessity  resides  in  the  sovereign." 

A  later  expression  of  the  Court  of  Appeals  may  be  found  in 
People  V.  A.  R.  Co.  (160  N.  T.  225,  37) : 

"  The  power  of  eminent  domain  is  the  right  of  the  State, 
as  sovereign,  to  take  private  property  for  public  use  upon 
making  just  compensation." 

Assume  that  the  rule  were  otherwise.  If  so,  the  creature  could 
condemn  State  land  to-day  and  the  State  could  appropriate  it  to- 
morrow. The  creature  could  again  condemn  and  the  State  again 
appropriate.  There  would  be  no  superior,  controlling  and  perma- 
nent right  and  the  power  of  eminent  domain  would  be  made  a  mere 
football.  As  between  creatures  of  the  State,  the  rule  of  greater 
public  necessity  must  control.  As  between  the  creature  and  the 
State,  the  State  must  control  —  the  State  must  always  be  sovereign. 

The  State,  through  the  Legislature,  may  consent  to  be  sued.  This 
is  elementary  law.' 

But  to  exercise  the  right  of  eminent  domain  against  the  State  is 
a  different  matter.  In  consenting  to  be  sued  the  State  agrees  to  be 
liable  as  an  individual  might  be  liable  if  an  individual  does  dam- 
age to  another.  The  State  simply  acknowledges  a  debt  or  obligation 
growing  out  of  its  activities  in  building  or  operating  public  works 
or  resulting  from  other  State  undertakings. 

Article  I,  Section  7,  of  the  State  Constitution  refers  only  to  the 
taking  of  "  private  property." 

Third.     Express  or  Implied  Authority. 

If,  however,  it  should  be  held  that  State  lands  may  be  condemned, 
the  right  must  be  expressly  conferred  and  not  merely  implied.  It 
must  be  found  in  some  specific  statute.* 

The  taking  of  privcde  property  is  authorized  if  the  authority  is 
expressed  or  necessarily  implied.  The  implied  authority  could  not 
extend  to  the  taking  of  State  lands  although  it  might  extend  to 
•pvhlic  property  not  owned  by  the  State. 

8.     S.  L.  &  T.  Co.  V.  Roberts,  195  N.  T.  303,  20. 

4.    See  S.  L.  &  T.  Co.  v.  EobertB,  195  N.  Y.  303,  20. 
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There  is  authority  for  the  rule  that  a  statute  may  bind  the  State 
if  the  State  is  expressly  named  in  the  statute  or  included  by  neces- 
sary implication.  It  was  a  principle  of  the  common  law  and  has 
been  recognized  in  this  and  other  States.  But  does  the  rule  extend 
to  a  statute  which  attempts  by  express  words  or  by  necessary  im- 
plication to  confer  the  right  to  condemn  State  land  ?  It  might  be 
argued  that  it  does  under  a  decision  entitled  Matter  of  City  of 
TJtica  (73  Hun,  256).    It  was  contended  by  the  People: 

1.  That  "  the  City  of  Utica  possessed  no  right  or  power  to 
condemn  the  property  of  the  State, 

2.  "  Especially  such  as  was  already  dedicated  to  a  public 
use." 

The  court  stated: 

"At  the  commencement  of  this  investigation  we  are  met  with 
the  question  whether  the  statute  under  which  this  proceeding 
was  instituted  has  any  application  to,  or  authorizes  the  con- 
demnation of,  the  lands  of  the  State.  It  seems  to  have  been  a 
well-established  principle  of  the  common  law  that  the  Crown 
was  not  bound  by  a  statute,  unless  named  in  it,  for  the  reason 
that  the  law  is  presumed  to  be  made  for  subjects  only,  and 
that  at  all  events  the  Crown  was  not  reached  except  by  express 
words,  or  by  necessary  implication  in  any  case  where  it  would 
be  ousted  of  an  existing  prerogative  or  interest.  *  *  * 
The  United  States  courts  also  hold  that  the  sovereign  power 
is  not  bound  by  general  words  in  a  statute,  but  only  when 
included  expressly  or  by  necessary  implication.  *  *  * 
The  same  rule  has  been  recognized  in  many  of  the  States  as 
applicable  to  the  Commonwealth,  its  rights  and  interests." 

"  It  is  said  to  be  upon  this  principle  that  the  grant  to  a 
corporation  by  the  Legislature  of  a  general  power  to  take  real 
estate  for  the  purposes  of  the  incorporation  does  not  extend 
to  property  already  dedicated  by  authority  of  law  to,  and 
held  for,  another  public  use  *  *  *^  but  be  that  as  it  may, 
the  rule  seems  to  be  firmly  established  that  to  take  property 
already  appropriated  to  another  public  use,  the  act  of  the 
Legislature  must  show  the  intent  to  do  so  by  clear  and  express 
terms  or  by  necessary  implication,  leaving  no  doubt  or  un- 
certainty respecting  the  intent." 
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Following  the  citation  of  numerous  authorities,  the  court  further 
stated : 

"  By  these  authorities  two  rules  are  established : 

"(1)  That  the  State  or  People  are  not  bound  by  a 
statute,  unless  expressly  named  or  included  in  it  by  neces- 
sary implication ; 

"(2)   That  where  the  Legislature  has  conferred  upon 
a  corporation  or  municipality  the  general  power  to  ac- 
quire lands  by  the  right  of  eminent  domain,  it  does  not 
apply  to  lands  already  dedicated  by  authority  of  law  to 
a  public  use,  unless  such  right  is  expressly  conferred  by 
the  statute  in  direct  terms  or  by  necessary  implication." 
*     *     *     "  "Wei  are  clearly  of  the  opinion  that  the  city  of 
Utica  acquired  no  right  or  authority  under  its  charter  to  con- 
demn the  lands  in  question." 

The  court  did  not  hold  that  the  city  could  not  acquire  authority 
to  condemn,  but  that  such  authority  had  not  been  conferred.  If 
the  State  could  not  have  conferred  authority,  the  decision  might 
have  and  properly  could  have  been  made  on  that  ground.  In  fact, 
that  might  have  been  the  only  ground  on  which  the  decision  was 
justified. 

The  Commissioners  of  the  Land  Office  are  given  power  and 
authority  to  grant  State  lands,  including  lands  under  navigable 
and  other  waters.^ 

The  Commissioners  of  the  Land  Office  derive  their  power  to  make 
grants  from  the  Legislature.  It  is  not  an  exclusive  power  and  may 
be  taken  away  by  the  Legislature.  Notwithstanding  the  power  so 
delegated,  it  may  be  and  occasionally  is  exercised  directly  by  the 
Legislature.  There  is,  therefore,  no  necessity  for  granting  a  power 
of  eminent  domain  to  take  State  lands,  assuming  that  such  power 
could  be  given. 

Any  asserted  power  by  a  subject  over  property  of  the  sovereign 
State  must  be  strictly  construed. 

5.  See  Matter  of  Mcaellan,  146  A.  D.  59'4,  8;  131  N".  Y.  Supp.  633; 
af.  204  N.  Y.  677. 

People  V.  S.  P.  Co.,  218  N.  Y.  459,  69. 
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CHAPTER  XXV. 

Generally. 

Where  lands  and  waters,  or  some  right,  title  or  interest  in  and  to 
same,  are  required  by  the  State,  the  person  claiming  same  is 
relegated  to  the  Court  of  Claims  unless  the  statute  under  which 
they  are  acquired  provides  a  different  method  for  fixing  the  value 
of  the  property  taken.  The  statute  might  provide  for  an  acquisi- 
tion by  the  State  as  follows : 

1.  By  appropriation,  in  which  event  the  Court  of  Claims 
would  fix  the  value,  or  the  value  may  be  fixed  by  agreement ; 

2.  By  condemnation  under  the  Condemnation  Law,  follow- 
ing which  the  Supreme  Court  would  have  jurisdiction  and 
commissioners  appointed  by  it  would  fix  the  value ; 

3.  By  purchase  and  conveyance,  the  value  to  be  fixed  by 
agreement. 

As  an  illustration,  attention  is  directed  to  Chapter  569  of  the 
Laws  of  1916,  which  provides  for  a  taking  of  lands  by  purchase, 
condemnation  or  appropriation. 
23 
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CHAPTER  XXVI. 
Awards  of  Court  of  Claims. 

First.         Creation  and  Jurisdiction  of  Court. 
Second.      Rules  and  Procedure. 

A.  Generally. 

B.  Guardians  ad  litem. 

C.  Attorneys  —  Liens  —  Adjustments. 

D.  Calendar  Practice. 
Third.        Character  of  Claims. 

A.    By  Owners. 

1.  Tenants  in  Common 

2.  Tenants  by  Entirety. 

3.  Life  Tenants. 

4.  Joint  Tenants. 

5.  Remaindermen. 

6.  Vendors  and  Vendees. 

7.  Executors  and  Administrators. 

8.  Trustees. 

9.  Heirs. 

10.  Afterbom  Child. 

11.  Adopted  ChUd. 

12.  Next  of  Kin. 

13.  Foreign  Corporations. 

14.  Expired  Corporations. 

15.  Surviving  Partners. 

16.  Dead  When  Deed  Given. 

17.  Illegally  Married. 

18.  Assignees  and  Trustees. 

19.  Judgment  Creditors. 

20.  Receivers. 

21.  Municipalities. 

28.    Religious  Organizations. 
23.    Of  Land  Isolated;  also 

(a)  Land  Flooded. 

(b)  Timber. 

(c)  Ice. 

(d)  Highways. 

(e)  Private  Highways. 

(f)  Land  Indefinitely  Described. 

(g)  Land  Formed  by  Accretion, 
(h)    Land  Adversely  Possessed. 
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Fourth. 


Fifth. 


Sixth. 


(i)    Land  Condemned  —  Reversion. 

(j)     Cemetery  Lots. 

(k)    Fixtures. 

(1)    Unmarketable  Titles. 

(m)     Percolating  Waters. 

(n)     Surface  Waters. 

B. 

Other  Than  Owners. 

1.    Tenants. 

2.    Mortgagees. 

3.    Purchasers  Under  Foreclosure. 

4.    Lienors. 

5.    Dower. 

6.    Creditors. 

7.    Legatees. 

8.    Corporation  Filing  Map. 

Trials. 

A. 

Generally. 

B. 

OfScial  Acts. 

C. 

Calendar  Practice. 

D. 

Character  of  Proof. 

E. 

Conflicting  Claims. 

1.    Bringing  in  Parties. 

F. 

Judicial  Notice. 

Valuesi 

A. 

Incumbrances. 

B. 

Part  Interest. 

C. 

Purpose  for  Which  Taken. 

D. 

Plans  May  Have  No  Value. 

E. 

Ofisetting  Benefits. 

F. 

Bight  of  Dower. 

G. 

Lands  Under  Navigable  Waters. 

H. 

Timber. 

I. 

Railroad  Lands. 

J. 

Franchise. 

K. 

Revocable  Franchise  or  License. 

L. 

On  Reconveyance. 

M. 

Highways  and  Streets. 

1.    Fee  Ownership. 

2.    Private  Easements. 

3.    Public  Easements. 

4.    Generally. 

N. 

Change  of  Grade. 

0. 

Generally. 

Awards. 

A. 

Generally. 

1.    Who  Entitled  to. 

2.    Searches  —  Abstracts,  etc. 

3.    Releases. 

B. 

When  Not  Damages. 

356  COMPENSATION  —  HOW  ACQUIEED 

C.  Award  is  Personal  Property. 

1.    Exception. 

D.  Pass  by  Assignment  Oidy. 

E.  Subject  to  Easements. 
P.    Part  Interests. 

G.    Interest  on. 
H.    Taxes  Not  to  Be  Added. 
I.    Disbursements  Allowed. 
J.    Deposit  of. 

1.    Bond  in  Lieu  of. 
K.    Order  for  Judgment. 
Seventh,    Title  Objections. 

A.  Ownership. 

1.  Purchase  by  Guardian  et  al.  Void. 

2.  Void  Foreclosure. 

3.  Sale  of  Decedent's  Property. 

4.  Person  Out  of  Possession. 

5.  Person  in  Possession. 

6.  Mortgagee  in  Possession. 

7.  Actual  or  Constructive  Possession. 

8.  Rights  of  Unborn. 

9.  By  One  Without  Power  to  Take  and  Convey. 

B.  Adverse  Possession. 

1.  Generally. 

2.  As  Between  Tenants  in  Common. 

3.  By  Life  Tenant. 

4.  Occupation  by  Sufferance. 

5.  Against  Municipality. 

6.  Payment  of  Taxes. 

7.  Boundary  Lines  and  Fences. 

8.  Driveway  in  Common. 

9.  Easements  by  Prescription. 

(a)     Abandonment. 

C.  Deeds. 

1.  Delivery  to  Third  Person. 

2.  By  Infants. 

(a)    By  Guardian  for. 

3.  Covenant  to  Build  Fences. 

4.  Reservation,  Exception,  Condition. 

(a)     For  Third  Party  Void. 

5.  Restriction  and  Prohibition. 

6.  Power  of  Attorney. 

7.  Lost  Deed. 

D.  Wills. 

1.  Construction  of. 

S.  How  Executed. 

3.  Power  of  Sale  —  Trusts, 

4.  Life  Tenant  —  Remainderman. 

(a)    Tenant  by   Curtesy. 
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5.  Vesting  of  Estates. 

6.  Suspension  of  Alienation. 

7.  Legacy. 

(a)  Lien  of. 

(b)  When  Effective. 

(c)  Lapsed. 

E.  Mortgages. 

1.  Generally. 

2.  Presumption  of  Payment. 

3.  Discharge  of  Ancient. 

4.  Possession  of. 

5.  Merger. 

6.  Lost  Bond. 

7.  Satisfaction  or  Discharge  of. 

8.  Release  —  Part  of  Premises. 

9.  Release  by  Trustees. 

10.  Rights  of  Mortgagee. 

11.  Tenants  by  Entirety. 

12.  How  Affected  by  Deed. 

F.  Lis  Pendens. 

G.  Husband  and  Wife. 

1.    Conveyances  Between. 
H.    Corporations. 

1.  Mergers  and  Consolidations. 

2.  Mortgages  by  —  After  Acquired  Property. 

3.  Dissolved  Corporations. 
Eighth.      Judgments. 

A.  Amendments  of. 

B.  Interest  on. 

C.  Payment  of. 

D.  Deposit. 

E.  Distribution. 

1; 

The  creation,  organization,  jurisdiction  and  powers  of  the  Court 

of  Claims,  as  well  as  the  procedure  therein,  is  of  first  importanee.. 

First.     Creation  and  Jurisdiction  of  Court. 

For  many  years,  prior  to  1875,  there  existed  Canal  Appraisers 
who  passed  upon  allowances  for  appropriations  of  land  and  certain 
claims  connected  with  the  canals.  The  Legislature  audited  and 
allowed  claims  of  other  character. 

After  the  adoption  of  the  Constitution,  which  went  into  effect 
January  1,  1875,  the  State  Board  of  Audit  was  created  to  hear 
private  claims  except  such  as  were  heard  by  the  Canal  Appraisers. 
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The  Board  of  Claims  was  created  by  Chapter  205  of  the  Laws 
of  1883,  in  and  by  which  the  Canal  Appraisers  and  the  State 
Board  of  Audit  were  abolished.  The  Board  of  Claims  was  given 
jurisdiction  to  hear,  audit  and  determine  all  private  claims  against 
the  State  which  shall  have  accrued  within  two  years. 

In  1897  the  Board  of  Claims  was  abolished  and  the  Court  of 
Claims  created  with  all  the  powers  and  jurisdiction  of  the  Board 
of  Claims.^  This  change  was  brought  about  by  an  amendment  of 
the  Code  of  Civil  Procedure.  Article  one  of  Title  III,  of  Chapter 
III,  was  added. 

By  Chapter  856  of  the  Laws  of  1911,  the  Court  of  Claims  was 
abolished  and  a  Board  of  Claims  again  created  and  the  duties, 
powers  and  jurisdiction  of  the  court  transferred  to  the  Board. 

By  Chapter  1  of  the  Laws  of  1915,  the  Court  of  Claims  was 
again  re-established.  The  provisions  relative  thereto  may  be  found 
in  Sections  263-284  of  the  Code  of  Civil  Procedure. 

The  Court  of  Claims  shall  consist  of  three  judges,  which  may 
be  increased  to  five  as  provided  by  Sections  263  and  282  of  the 
Code.  Jurisdiction  of  the  present  Court  of  Claims  is  set  forth 
in  Section  264  of  the  Code. 

The  history  of  the  Board  and  Court  of  Claims  relative  to  the 
creation  and  jurisdiction  thereof  was  considered  by  Judge  Roden- 
beck,  judge  of  the  Court  of  Claims,  as  it  existed  in  1910,  and 
may  be  found  reported  in  Moroney  v.  State.^  He  held  that  the 
Court  of  Claims,  "  being  a  statutory  court,  has  only  such  powers 
as  are  conferred  upon  it  by  the  statute  creating  it  and  which  come 
within  the  authority  of  the  Legislature  to  enact,  and  that  it  cannot 
pass  upon  any  disputes  between  citizens  which  under  the  Constitu- 
tion are  triable  in  the  ordinary  constitutional  courts ;"  that  "  the 
Legislature  has  no  power  to  create  a  court  wherein  suitors  are 
compelled  to  try  issues  without  consent  which  they  have  a  constitu- 
tional right  to  try  in  the  regular  courts,  and  there  is  nothing  in 

1.  Chapter  3fi,  Laws  of  1897. 

2.  67  Misc.  6>S;  124  N.  Y.  .Supp.  824. 

Code  references.     See   Author's  Note  and   Disitribution   Table  —  page   xxiy. 
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the  act  creating  the  Court  of  Claims  which  indicates  an  intention 
on  the  part  of  the  Legislature  to  compel  suitors  to  try  issues  between 
them  in  that  court. 

"  The  Court  of  Claims  was  created  to  try  claims  against  the 
State;  and,  if  the  Legislature  has  given  it  broader  jurisdiction, 
it  was  undoubtedly  the  intention  that  this  jurisdiction  should  be 
exercised  only  in  cases  where  the  parties  consented  to  submit  their 
issues  to  the  Court  of  Claims  rather  than  to  a  court  to  which 
they  had  a  constitutional  right  to  apply." 

The  history  of  these  statutes  together  with  an  analysis  and  con- 
struction thereof  may  also  be  found  in  People  ex  rel.  Swift  v.  Luce 
(204  ISr.  Y.  4Y8  [1912]).  The  general  powers  and  jurisdiction 
of  the  Board  and  Court  of  Claims  was  considered  as  well  as  the 
power  to  hear,  try  and  determine  claims  referred  to  it  by  the 
Legislature  under  special  laws.  The  question  for  determination 
was  whether  the  Court  of  Claims  "  was  in  reality  a  court  within 
the  constitutional  provisions,  or  only  an  auditing  board  and  a 
quasi-j-adici&l  body."  It  was  decided  to  be  the  latter  and  that 
"  the  Legislature  was  without  power  to  create  a  new  court  with 
State-wide  jurisdiction." 

In  1910  the  State  appropriated  certain  lands  for  canal  purposes. 
One  Smith  filed  a  claim  with  the  Court  of  Claims,  claiming  to 
be  the  owner  of  such  lands,  but  an  examination  of  title  disclosed  a 
conflicting  claim  of  title.  In  People  ex  rel.  Smith  v.  Sohmer' 
it  was  held  that  the  Court  of  Claims,  being  a  statutory  court,  did 
not  have  jurisdiction  to  pass  upon  conflicting  titles ;  that  the  deter- 
mination of  the  Court  of  Claims-  did  not  fix  the  value  of  claimant 
Smith's  interest  in  the  lands  appropriated,  but  did!  "  determine  the 
value  of  a  marketable  title  to  such  lands." 

Although  the  Court  of  Claims  has  no  jurisdiction  to  try  a  title 
question  and  to  make  a  determination  as  between  individuals,  un- 
less they  consent  to  such  a  determination,  it  has  jurisdiction  to  hear 
and  determine  a  claim  of  title  between  a  claimant  and  the  State, 
with  or  without  a  stipulation  and  consent.  This  important  ques- 
tion was  decided  by  the  Court  of  Appeals  in  1918,  in  People  ex  rel. 
Palmer  v.  Travis  (223  K  Y.  150).     "Where  the  State  claims 

3.     163  A.  D.  8'30;  149'  N.  Y.  Supp.  276  (1914)  ;  af.  315  N.  Y.  709,  no  opinion. 
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title  to  any  lands  which  under  its  appropriation  map  it  has  as- 
sumed to  take,  this  question  of  title  must  necessarily  he  settled 
before  any  award  can  he  made.  The  quantum  of  the  appropria- 
tion is  the  very  point  at  issue."  Without  such  inherent  jurisdic- 
tion, it  could  not  he  conferred  by  stipulation. 

The  jurisdiction  of  the  Court  of  Claims  has  also  been  consid- 
ered by  the  courts  with  reference  to  other  than  claims  involving 
title  to  lands  taken  by  the  State.  Smith  v.  State  (227  N.  Y.  405) 
is  of  particular  importance. 

Second.     Rules  and   Procedure. 

A.     Geneeallt. 
Section  265  of  the  Code  (§  14,  Court  of  Claims  Act)  provides': 

"  The  court  may  establish  rules  for  its  government,  and  the 
regulation  of  practice  therein ;  prescribe  the  forms  and  method 
of  procedure  before  it,  vacate  or  modify  judgments  and  grant 
new  trials,  and  except  as  otherwise  provided  in  said  rules 
and  regulations,  or  the  code  of  civil  procedure,  the  prax5tice 
shall  be  the  same  as  in  the  supreme  court.  Rules  of  the 
board  of  claims  or  former  court  of  claims,  now  in  force,  shall 
continue  to  be  the  rules  of  the  court  of  claims  until  changed 
by  such  court." 

On  ISTovember  8,  1916,  the  Court  of  Claims  adopted  rules  of 
practice  which  were  still  in  effect  January  1,  1921.  These  rules 
together  vrith  forms  and  certain  procedure  are  set  forth  in  full  in 
"Appendix  XIX." 

After  the  appropriation  of  lands  or  waters  by  the  State  as  set 
forth  in  Part  Two  hereof,  anyone  claiming  title  tO',  or  some  right  or 
interest  in  same,  may  file  a  claim  with  the  Court  of  Claims.  Rule 
11  prescribes  the  form  and  Rule  12  provides  that  the  claim  and 
twelve  copies  thereof  must  be  filed  in  the  office  of  the  clerk  at 
Albany. 

JSTo  answer  is  required  on  the  part  of  the  State;  all  allegations 
of  the  claim  are  treated  as  denied.     (Rule  2.) 

Claims  may  be  amended.     (Rule  1.) 
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Maps  of  the  property  appropriated  or  affected  must  be  attached 
to  the  claim  and  copies.      (Eule  22.) 

Claims  must  he  filed  within  two  years  from  the  date  of  appro- 
priation of  lands  unless  the  Legislature  has'  passed  an  enabling 
act  extending  the  time  for  filing  same.  Unless  a  claim  is  filed 
within  the  time  prescribed  by  law,  the  Court  of  Claims  has  no 
jurisdiction.  Enabling  acts  have  been  passed  from  time  to  time 
and  have  been  considered  by  the  courts.* 

B.     GuAEDiAN  Ad  Litem. 

Claims  can  only  be  filed  by  adults.  If  claimant  is  not  an  adult 
or  is  not  competent,  the  court  or  a  judge  may  appoint  a  guardian 
ad  litem.  As  stated,  the  practice  is  the  same  as  in  the  Supreme 
Court.    (Kule  20  and  Section  265,  Code.) 

Section  472  of  the  Code  provides  that  the  court  in  which  the 
action  is  brought,  or  a  judge  thereof,  may  appoint  a  guardian 
ad  litem  for  an  infant,  and  unless  the  clerk  of  the  court  is  appointed 
no  person  shall  be  appointed  a  guardian  ad  litem,  unless  his  written 
consent,  duly  acknowledged,  is  produced  to  the  court  or  judge 
making  the  appointment. 

Supreme  Court  Rule  49  prescribes  who  might  be  appointed  a 
guardian  ad  litem. 

A  guardian  ad  litem,  may  be  appointed  nunc  pro  tunc,  if  so  ap- 
pointed before  judgment  against  him;  otherwise  the  judgment  is 
void."  But  where  the  judgment  is  in  favor  of  an  infant  the  same 
objection  may  not  apply.  In  any  event,  if  a  claim  is  filed  by 
an  infant  in  the  first  instance,  a  guardian  ad  litem  may  thereafter 
be  appointed  nunc  pro  tunc,  before  judgment.  If  the  claim  is  for 
land  appropriated,  the  examination  of  title  which  precedes  the 
judgment  would  disclose  the  defect,  which  could  then  be  remedied. 

Section  474  of  the  Code  of  Civil  Procedure  provides  that  the 
guardian  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant  until  he  has  given  sufficient  security  "  approved  by  a 
judge  of  the  court  *  *  *  to  account  for  and  apply  the  same, 
under  the  direction  of  the  court." 

4.    See  Cooper-iSnell  Co.  v.  State,  230  N.  Y.  249  and  cases  cited. 
6.     Seiden  v.  BJeimer,  190  A.  D.  713 ;  ISO  N.  Y.  Supp.  345. 
Code  references.     See   Author's   Note   and   Distribution   Table  —  page  xxiv. 
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Section  475  provides  tliat  the  security  mus-t  be  a  bond  to  the 
infant  in  such  penalty  as  the  judge  directs,  not  less  than  twice  the 
sum  or  the  value  of  the  property  to  be  received. 

Supreme  Court  Eule  No.  51  provides  that  the  bond  must  be 
executed  by  a  surety  company  or  secured  by  a  mortgage  on  real 
property. 

In  general,  the  Court  of  Claims,  or  a  judge  thereof: 

(a)  Should  appoint  a  guardian  ad  litem  (Code,  §  472), 
having  in  mind  Supreme  Court  Rule  No.  49. 

(b)  A  judge  thereof  should   direct   the  penalty    (Code, 
§  475). 

(c)  A  judge  thereof  should  approve  the  security  (Code, 
§  474),  having  in  mind  Supreme  Court  Rule  No.  51. 

C.     Attoenets  —  LiEiT  OF  —  Adjustments  bt.* 

Claims  may  be  filed  by  a  claimant  in  person  or  by  an  attorney, 
but  they  must  be  verified.     (Eule  11.) 

A  claim  may  not  be  filed  by  a  corporation  as  attorney  as  it  is 
imlawful  for  a  corporation  to  practice  law.* 

It  is  also  unlawful  for  an  attorney  to  assist  a  corporation, 
domestic  or  foreign,  to  practice  law.' 


An  attorney  of  record,  has  a  lien  upon  the  claimant's  claim  but 
one  not  an  attorney  of  record  has  no  lien.* 

The  question  of  an  attorney's  lien  and  the  protection  thereof 
in  directing  the  payment  of  a  fund  was  considered  in  Carpenter 
V.  N.  Y.  Trust  Oo.° 

A  client  may  at  any  time  for  any  reason,  however  arbitrary, 

•  See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  24,  p.  407. 
e.    See  Chapter  254,  Laws  of  191&. 

U.  S.  T.  U.  Co.  y.  Brown,  166  A.  D.  688;   152.  N.  Y.  Supp.  470';  af.  217 
N.  Y.  628. 

7.  iMatter  of  Pace,  170  A.  D.  818;  156  N.  Y.  Supp.  641. 

8.  Weinstein  v.  Siedman,  173  A.  D.  219;  159  N.  Y.  Supp.  371. 
0.     174  A.  D.  378;  161  N.  Y.  Supp.  267;  af.  221  N.  Y.  719. 

Code  references.     See  Author's   Note  and   Distribution   Table  —  page  ixiv. 
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disckarge  his  attorney  and  the  attorney  can  recover  only  the 
reasonable  value  of  the  services  rendered  to  the  time  of  discharge/" 
Such  a  discharge  will  not  have  the  effect  of  annulling  a  prior 
assignment  to  the  attorney  of  a  portion  of  an  award,  nor  deprive 
him  of  his  lien  for  services  previously  rendered.  The  court  should 
not  ignore  the  claims  of  such  attorneys  for  professional  services 
and  direct  the  full  amount  of  an  award  to  be  paid  to  the  client.^^ 


There  is  a  presumption  of  authority  upon  the  part  of  an  attorney 
to  represent  his  client/^  but  an  attorney  cannot  stipulate  away 
property  rights  without  his  client's  consent.  A  court  of  justice  will 
very  likely  relieve  a  client  from  such  a  stipulation.  As  was  said 
in  Humphries  v.  Shapiro  (187  A.  D.  96)  : 

"  While  it  is  true  that  in  all  that  properly  relates  to  the 
conduct  of  a  trial,  the  attorney  represents  the  party,  and  is 
his  authorized  agent  and  the  attorney's  agreement  and  stipula- 
tion, within  the  boundaries  of  that  authority,  is  the  agreement 
and  stipulation  of  the  client  and  binds  the  latter  as  if  he  him- 
self had  personally  made  it  (Mark  v.  City  of  Buffalo,  87 
N.  T.  188),  it  is  also  true  that  the  courts  have  the  power 
to  relieve  parties  of  their  stipulations,  and  orders  entered 
thereon,  in  proper  eases." 

In  Matter  of  Callahan,^'  the  court  cited  Clinton  v.  N.  Y.  C. 
R.  R.  Co.,"  and  stated  that : 

"  It  has  long  been  settled  that  the  authority  of  an  attorney 
extends  to  the  management  of  the  case  in  all  the  exigencies 
which  arise  during  its  progress  and  that,  in  the  absence  of 

10.  Martin  v.  Camp,  219  N.  Y.  170. 
Matter  of  City  of  New  York,  2.19  N.  Y.  192. 

11.  Matter  of  Board  of  Water  Supply,  ITQ'  A.  D.  -877;  167  N.  Y.  gupp.  531. 

12.  Carpenter  v.  N.  Y.  T.  Co.,  174  A.  D.  378,  <83i;   161  N.  Y.   Supp.  2i67; 
af.  221  N.  Y.  719. 

13.  106  Misc.  202;    174  N.  Y.   Supp.  268;  af.  188  A.  D.  994;   175  N.  Y. 
Supp.  896. 

14.  147  A.  D.  470;  131  N.  Y.  Supp.  881. 
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fraud,  his  authority  cannot  be  questioned  by  his  client  be- 
cause of  the  want  of  specific  authority  to  do  the  act  done  or 
consented  to." 

Also  that : 

"  The  authority  of  the  court  to  relieve  a  party  from  a 
stipulation  is  an  exercise  of  judicial  discretion  which  may 
not  be  invoked  without  cause  shown." 

!  D.     Calendee  Peactice. 

The  calendar  practice  is  covered  by  the  rules  of  the  Court  of 
Claims  and  also  by  the  Code  of  Civil  Procedure,  Section  284  in 
particular.     (Now  §§  18,  19,  24,  Court  of  Claims  Act.) 

Third.     Character  of  Claims. 

Claims  may  be  filed  for  the  appropriation  of  lands  and  waters, 
including,  among  others,  such  as  are  required  for  the  purposes  of 
the  canals,  highways.  Forest  Preserve,  parks,  reservatioDts  and 
public  defence. 

Claims  may  be  filed  by  owners,  lease  holders,  tenants,  mort- 
gagees, holders  of  easements,  in  fact,  by  all  having  or  claiming 
some  right,  title  or  interest  in  and  to  the  lands  or  waters  taken. 
This  would  include  individuals,  corporations,  railroad,  electric, 
telephone,  telegraph  and  water  power  companies. 

Claims  may  be  foimded  on  a  formal  appropriation  in  compli- 
ance with  a  statute,  or  on  a  physical  entry  and  actual  appropriation 
or  on  an  incidental  appropriation.  In  either  event  the  right  to 
appropriate  must  exist  in  order  to  create  a  liability  on  the  part  of 
the  State.  Unless  the  Legislature  has  authorized  the  appropriation, 
the  State  is  not  liable,  but  there  may  be  an  individual  liability  on 
the  part  of  State  officials  or  contractors.  So  held  as  to  lands  used 
in  constructing  a  State  highway,  title  to  which  should  have  been 
secured  by  the  county. '^^ 

15.    Konner  v.  State,  237  N.  Y.  478. 
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Sometimes  a  formal  appropriation  is  made  from  the  fee  owner 
of  lands  over  whicli  a  right  of  way  exists.  There  may  or  there  may 
not  have  been  a  formal  appropriation  of  the  right  of  way.  A 
claim  may  be  filed  by  the  owner  of  such  right  of  way  in  either 
event,  on  the  theory  of  a  formal  appropriation.  As  waa  said  in 
People  V.  N.  Y.,  0.  &  W.  E.  Co./"  speaking  of  the  Barge  Canal 
Act,  full  compensation  is  contemplated,  "  to  all  parties  whose 
property  rights  were  injured."  ^^ 

A.     Bt  Owners. 

An  owner,  or  one  claiming  to  be  such,  may  always  file  a  claim. 
If  he  is  not  the  sole  party  in  interest,  it  may  be  necessary  to 
bring  in  and  add  to  the  claim  other  parties  in  interest.  Provision 
for  so  doing  is  made  by  Sections  281  and  281-a  of  the  Code  of 
Civil  Procedure.  Under  these  sections  of  the  Code,  other  parties, 
known  or  unknown,  may  be  brought  in  and  made  parties,  or 
substitutions  may  be  ordered  whenever  necessary  to  a  complete 
determination  of  the  controversy  or  the  determination  of  a  liability. 

A  claim  may  be  filed  by  one  tenant  in  common  or  by  one  of 
two  or  more  joint  tenants,  and  the  others  must  be  brought  in 
unless  they  release  to  the  claimant  of  record.  This  is  likewise  true 
as  to  tenants  by  the  entirety,  or  tenants  for  life  or  years  and  re- 
maindermen. Owners  of  easement  rights,  leases,  incumbrances 
and  dower  —  consummate  or  inchoate  —  may  be  brought  in  unless 
they  release. 

1.     Tenants  in  Common* 

A  tenant  in  common  in  the  first  instance  may  acquire  all  the 
title  by  adverse  possession  as  against  his  co-tenant,  and  become  the 
sole  party  in  interest  and  file  a  claim  as  such.^^  One  tenant  in 
common  may  disseize  another  but  mere  possession  by  one  does  not 

16.  133  A.  D.  476;  117  N.  Y.  Supp.  1048. 

17.  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  28, 
p.  1144. 

*  See  also  Weed's  Practical  Real  Estate  Law,  p.  1114. 

18.  See  Tarplee  v.  Sonn,  109'  A.  D.  241;  96  N.  Y.  Supp.  6. 

Code  references.     See   Author's   Note   and   Distribution   Table  —  page   xxiv. 
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amount  to  an  ouster  even  though  long  continued.     Such  a  posses- 
sion for  83  years  was  not  sufficient  in  Berger  v.  Horsfield/" 

The  rights  of  a  tenant  in  common  as  against  other  tenants  in 
common  and  as  against  other  persons  was  considered  at  length 
in  Commonwealth  Water  Co.  v.  Brunner.^" 


2.     Tenants  by  Entirety* 

A  husiband  may  convey  land  owned  by  himself  to  himself  and 
wife  and  create  a  tenancy  by  the  entirety  the  same  as  under  a  deed 
from  a  third  person  to  himself  and  wife.^^ 

A  grant  to  a  husband  and  wife,  without  characterizing  them 
as  such,  makes  them  tenants  of  the  entirety.  A  contrary  intent 
may  appear  from  the  language  of  the  instrument  under  which 
they  take  and  they  may  hold  as^  tenants  in  common. '^ 

As  a  husband  may  sell  or  mortgage  his  interest  in  realty  so 
held,  which  is  the  right  to  the  use  of  an  undivided  half  of  the 
estate  during  the  joint  lives  of  himself  and  wife,  and  the  fee  in 
case  he  survives  her,  he  has  been  held  to  be  entitled  to  institute  and 
maintain  a  proceeding  for  damages  to  lands. ^*  He  could  not 
file  a  claim  and  secure  full  value  of  land  appropriated  by  the 
State  for,  if  he  should  die  first,  his  wife  would  be  entitled  to  com- 
pensation. 


3.     Life  Tenants. 

A  life  tenant  might  have  the  right  to  file  and  prosecute  a  claim 
on  behalf  of  himself  and  a  remainderman.  Rogers  v.  A.  G.  &  P. 
Co.  (213  N.  Y.  246)  gives  a  scholarly  review  of  the  rights  of  a 
life  tenant  as  against  one  committing  waste  or  trespass  or  as  to 
"  land  damaged." 


19.  188  A.  D.  649';  176  N.  Y.  iSupp.  854. 

20.  175  A.  D.  153';  161  N.  Y.  6upp.  794. 

See  also  Wilsey  v.  Loveland,  180  A.  D.  279 ;  167  N.  Y.  Supp.  546. 
*  See  also  Weed's  Practical  Real  Estate  Law,  p.  1118. 

21.  Matter  of  Klatzl,  216  N.  Y.  83. 

22.  Miller  v.  'Brown,  133  N.  Y.  3i0«. 

23.  Matter  of  Goodrich  v.  Village  of  Otego,  216  N.  Y.  112. 
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4.  Joint  Tenants* 

A  joint  tenancy  is  created  by  a  conveyance  by  a  wife  to  her 
husband  of  an  undivided  interest  in  real  estate  owned  in  fee  by 
her,  where  the  intention  is  expressed  that  the  parties  shall  hold 
as  joint  tenants  and  not  as  tenants  in  common.^'* 

5.  Remaindermen. 

One  filing  a  claim  as  a  vested  remainderman  may  be  divested 
and  his  claim  fall.^* 

A  contingent  remainderman  may  not  file  a  claim.^° 

6.     Vendors  and  Vendees.^ 

A  vendor  of  real  property  by  contract  retains  the  legal  title  as 
security  for  the  debt ;  the  purchaser  becomes  the  equitable  owner, 
may  take  possession  and  erect  structures.  On  payment  in  full, 
the  purchaser  is  entitled  to  a  conveyance.  ^° 

Prior  to  the  enactment  of  Chapter  502  of  the  Laws  of  1908 
(Section  2801-A  of  the  Code  of  Civil  Procedure),  if  an  owner 
should  sell  lands  by  contract  and  die  after  making  the  same,  the 
contract  was  personal  property;  the  legal  title  vested  in  the  heirs 
of  the  seller  as  security  for  the  debt.  On  payment  in  full  by  the 
purchaser,  the  devisee,  heir  or  grantee  of  the  decedent  was  obliged 
to  convey  to  the  purchaser.^'' 

Realty  is  converted  into  personalty  by  virtue  of  a  sale,  even 
though  the  purchase  money  is  not  paid.  The  personal  representa- 
tive of  a  decedent  vender,  in  realizing  for  the  benefit  of  the  legatee 

*See  also  Note,  N.  Y.  Ct.  of  Ap.  (Rep.,  Bender  Annotated  Ed.,  Bk.  15, 
p.  145. 

Weed's  Practical  Eeal  Estate  Law,  p.  1133. 

23a.    (Matter  of  Horler,  180  A.  D.  608;   168  N.  Y.  Supp.  221. 

84.  Matter  of  Steinwender,  176  A.  D.  517;  163  N.  Y.  Supp.  309;  af.  221 
N.  Y.  611. 

25.  Bryer  v.  Elnnen,  17'S  A.  D.  671;  165  N.  Y.  Supp.  805. 
tSee  also  Weed's  Practical  Real  Estate  Law,  p.  1208;  p.  1204. 

26.  Thomson  v.  Smith,  63  N.  Y.  301. 

27.  See  HoUey  v.  Hirsch,  135  K  Y.  590. 
Williams  v.  Haddock,  145  N.  Y.  144. 

Code  references.     See   Author's   Note  and   Distribution    Table  —  page   xxiv. 
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or  next  of  kin,  may  be  obliged  to  take  back  the  land  as  a  substi- 
title  for  the  money  due  and  unpaid  but  this  would  not  result  in  a 
re-conversion.^^ 

Section  2697  of  the  Code  of  Civil  Procedure  superseded  the  Act 
of  1908  and  provided  that  an  executor  or  adtainistrator  of  de- 
■oedent  vendor  may  convey  by  deed  on  behalf  of  the  devisee  or 
heir.     (ISTovsr  §  227,  Surrogate  Court  Act.) 

It  therefore  appears  that  if  lands  are  appropriated  after  sale 
by  contract,  both  the  vendor  and  vendee  may  have  an  interest  in 
the  lands  and  may  file  a  claim  or  claims. 

If  the  vendor  conveyed  subject  to  the  contract,  his  grantee  may 
have  an  interest,  the  conveyance  of  which  could  be  compelled. 

If  the  grantor  has  not  conveyed  or  has  died,  his  heirs  or  devisees, 
as  well  as  his  personal  representative,  on  behalf  of  next  of  kin  or 
legatees,  may  have  an  interest. 

The  contract  purchaser,  or  his  assignee,^"  may  have  an  interest. 

If  the  contract  piarchaser  has  died,  the  one  who  has  succeeded  to 
his  equitable  rights  would  have  an  interest.  Such  equitable  rights, 
if  not  disposed  of,  would  pass  to  the  heirs  of  the  purchaser. 

7.     Executors  and  Administrators. 

If  the  owner  of  lands  appropriated  dies  before  filing  a  claim, 
same  may  be  filed  by  the  executor  or  administrator,  who  will  be 
treated  as  an  owner.  One  of  two  executors  or  a  surviving  execu- 
tor may  act. 

A  claim  may  be  filed  by  the  administrator  of  one  who  has  dis- 
appeared.    (See  §  2597,  Code;  §  127,  Surrogate  Court  Act.) 

8.     Trustees* 

An  executor  in  trust  or  a  trustee  holding  title  may  file  a  claim, 
but  not  an  administrator  with  the  will  annexed  who  took  no  title. 

28.  See  Bender  v.  Luckenbach,  162  Pa.  IS. 
R'oae  V.  Jessup,  19'  Pa.  283. 

Leipers  Appeal,  35  Pa.  420. 

29.  iSchuyler  v.  Kirk-Brown  R.  Co.,  193  A.  D.  269. 

*  See  also  Weed's  Practical  Real  Estate  Law,  p.  1160. 
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Title  may  be  vested  in  the  'Supreme  Court,  which  would  have 
power  to  appomt  some  person  to  execute  the  trust  who  oould  file 
a  claim.'" 

An  executor  with  naked  power  to  sell  real  estate  is  not  author- 
ized to  maintain  an  action  for  lands  taken  by  right  of  eminent 
domain.  He  must,  in  addition  to  the  power,  have  a  right  to  the 
possession  of  the  money  for  purposes  of  administration  or  as 
trustee  under  the  will.'^ 

Although  appropriated  land  may  be  owned-  by  one  of  record, 
a  resulting  trust  may  exist  so  as  not  to  make  him  the  proper 
party  in  interest,  and  the  one  entitled  to  file  a  claim  and  secure 
compensation  for  such  land.^^ 

9.     Heirs* 

An  heir  of  a  deceased  owner  of  appropriated  lands  may  file 
a  claim  if  he  is  the  sole  heir  and  if  deceased  left  no  creditors. 

10.     After-Born  Child. 

Where  a  testator  shall  have  a  child  bom  after  the  making  of  a 
will  and  shall  die  leaving  such  child  unprovided  for  and  unmen- 
tioned  in  the  will,  the  child  will  succeed  to  such  part  of  the  parent's 
estate  as  the  child  would  have  taken  if  the  parent  had  died  in- 
testate.^' 

11.     Adopted  Child. 

A  child  legally  adopted  after  the  fo'ster-parent  has  made  a  will, 
which  neither  provides  for  nor  mentions  such  adopted  child,  is 
entitled  to  share  in  the  foster-parent's  estate,  as  in  the  case  of  an 
after-bom  child.'* 

30.  See  K«lsey  v.  Mc.Tigue,  171  A.  D.  877;   157  N.  Y.  Supp.  730. 

31.  Cashman  v.  Wood,  6  HUn,  520. 
People  V.  Robinson,  39  'Barb.  77. 

32.  See  Callegari  v.  S'artori,  174  A.  D.   102;   160  N.  Y.  Supp.  931. 
*  See  also  Weed's  Practical  Real  Estate  Law,  p.  568. 

S3.  Bourne  v.  Dorney,  184  A.  D.  476;  171  N.  Y.  Supp.  264;  af.  227  N.  Y. 
641. 

34.  Bourne  v.  Dorney,  184  A.  D.  476;  171  N.  Y.  Supp.  264;  af.  327  N.  Y. 
641. 

24 


370  OOMPENSATIOl^  —  HOW  ACQUIKED 

12.     Next  of  Kin. 

A  flext  of  kin  may  file  a  claim,  if  deceased  left  no  creditors  and 
if  there  is  no  executor  or  administrator  to  file  same,  although  the 
practice  is  questionable.  The  safe  practice  is  for  an  executor  or 
administrator  to  file  the  claim  and  administer  the  proceeds  of  the 
estate.'' 

13.  Foreign  Corporations.'*' 

A  foreign  corporation  owning  lands  in  this  State  and  appropri- 
ated by  the  State  may  file  a  claim.  The  power  of  a  foreign  cor- 
poration to  take  and  hold  real  property  within  the  State  has  been 
questioned,  but  in  Lancaster  v.  A.  I.  Co.  (140  IS.  Y.  576,  at  page 
691),  Judge  Gray  stated: 

"  It  seems  to  me  to  be  very  clear,  upon  examination  of  our 
laws  and  by  reference  to  such  judicial  opinions,  that  there 
never  was  a  time  in  the  history  of  the  State  when  a  foreign 
corporation  was  prevented  from  entering  its  boundaries  to 
transact  any  lawful  business,  which  a  non-resident  natural 
person  might  have  transacted  here.  What  public  policy  is 
invaded,  and  what  public  interests  are  prejudiced,  by  extend- 
ing to  the  foreign  corporation,  for  the  transaction  of  its  busi- 
ness, the  privileges  and  protection  of  the  laws  of  our  own 
State,  even  when  that  business  involves  the  acquisition  of  and 
dealing  in  real  property  ?  " 

This  decision  was  cited  with  approval  in  P.  0.  Co.  v.  McKeever 
(183  N.  T.  98). 

14.  Expired  Corporations,  f 

A  corporation  ceases  to  exist  when  the  time  stated  in  its  certifi- 
cate of  incorporation  has  expired.  The  property  of  the  corpora- 
tion then  becomes  vested  in  its  directors,  as  trustees  for  the  ownera 
of  the  stock  of  the  corporation,  subject  only  to  the  payment  of  the 

35.     Gerber  v.  State  Bank,  16'7  A.  D.  263;  152  N.  Y.  Supp.  698. 
Contra,  Conlon  v.  U.  T>.  S.  Bank,  195  A.  !>.  50». 
*See  also  Weed's  Practical  Heal  Estate  Law,  p.  256-8. 
flSee  also  Weed's  Practical  Rteal  Estate  Law,  p.  263. 
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claims  of  the  creditors  of  the  corporatioii.  A  deceased  corpora- 
tion, that  is,  one  which  has  legally  ceased  to  exist,  may  not 
file  a  claim  for  lands  taken  by  the  State,  but  the  directors  of  the 
corporation,  in  whom  its  property  is  vested  as  trustees,  may  file 
such  a  claim.  The  owners  of  the  stock  have  an  equitable  interest 
in  the  real  estate,  however.^" 

15.     Surviving  Partners* 

A  surviving  partner  holds  title  to  real  property  for  the  benefit 
of  the  creditors  of  the  partnership  and  after  satisfying  their  claims, 
for  himself  and  the  heirs  or  devisees  of  the  deceased  partner.  He 
may  convey  an  equitable  title  and  may  file  a  claim.'^ 

16.     Dead  When  Deed  Is  Given. 

A  deed  to  a  dead  man  has  been  held  to  be  a  nullity.^'  One 
claiming  under  such  a  grantee  could  therefor^  not  file  a  claim. 
The  grantor  in  the  deed  could  file  a  claim. 

17.     Illegally  Married. 

If  a  man  and  woman  file  a  claim  as  husband  and  wife  (or  if 
he  file  a  claim  alone),  and  if  they  are  not  legally  married,  the 
claim  should'  be  filed  by  both  as  tenants  in  common,  for  such  they 
are.'" 

18.     Assignees  and  Trustees. 

An  assignee  or  trustee  for  the  benefit  of  creditors  may  file  a 
claim,  if  the  trust  was  created  within  twenty-five  years.  Such  a 
trust  ceases  after  twenty-five  years  and  title  reverts  to  the  assignor, 
his  heirs,  devisee  or  assignee,  who  would  be  the  proper  party  in 

36.  Matter  of  Friedman,  177  A.  D.  755;  164  N.  Y.  Supp.  892. 

Wilaom  v.  Brown,  107  Misc.  167;  175  N.  Y.  Supp.  688;  af.  190  A.  D.  926; 
179  N.  Y.  Supp.  958. 

*  iSee  also  Note,  N.  Y.  Ot.  of  Ap.  lElep.,  Bender  Annotated  Ed.,  Bk.  28,  p.  269  ; 
Bk.  26,  p.  544. 

Weed's  Practical  Eeal  Estate  Law,  p.  828. 

37.  See  20  Euling  Case  (Law,  994. 

88.    L.  S.  B.  V.  Schneider,  105  Misc.  530. 

39.    Bambauer  v.  Schleider,  17«  A.  D.  562;   163  N.  Y.  Supp.  1186. 
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interest  and  the  one  who  should  file  a  claim.  (See  Section  110, 
Real  Property  Law.)  Such  a  trust  does  not  descend.  If  the 
trustee  dies  before  execution  of  the  trust,  it  vests  in  the  Supreme 
Court.     (Section  111,  Real  Property  Law.) 

Assignees  or  trustees  in  bankruptcy  may  file  a  claim,  if  title 
to  lands  appropriated  is  vested  in  an  assignee  or  trustee.  Such 
title  may  revert  and  vest  again,  by  operation  of  law,  in  the  bank- 
rupt, when  the  purposes  of  the  bankruptcy  have  been  fully  accom- 
plished." 

19.     Judgment  Creditors. 

A  judgment  creditor  was  held  not  to  be  an  owner  in  People  v, 
A.  R'y  Co.  (160  IST.  Y.  225,  43).  He  was  held  to  have  only  a 
lien  upon  real  estate  —  "  purely  statutory  "  —  and  to  have  "  no 
estate  or  proprietary  interest  in  the  land." 

20.     Receivers. 

Receivers  may  be  vested  with  title  to  real  property  or  personal 
property  as  provided  by  Section  2468  of  the  Code  of  Civil  Pro- 
cedure.    When  so  vested,  they  may  file  a  claim.^^ 

21.     Municipalities.* 

A  city  or  other  municipality  may  file  a  claim  for  pipes,  pave- 
ment or  other  improvements  taken  or  destroyed. 

Claims  may  also  be  filed  for  lands  taken  when  owned  by  a  town 
in  private  as  distinguished  from  public  ownership.*^ 

The  distinction  between  lands  privately  owned  by  a  municipal- 
ity and  that  held  in  trust  for  the  public  was  pointed  out  in  People 
ex  rel.  Palmer  v.  Travis  (223  K  Y.  150,  66),  and  the  cases  there- 
in cited,  in  particular  Darlington  v.  Mayor  (31  !N".  Y.  164,  93). 

A  town  has  no  capacity  to  sue  the  State,  and  the  Court  of 
Claims  has  no  jurisdiction  to  hear  a  claim  by  a  town  unless  the 

40.  Page  V.  Waring,  76  N.  Y.  463,  73. 

41.  .Fawcett  v.  City  of  New  York,  113  A.  D.  155;  9S  N.  Y.  Supp.  Z»6. 
*  See  also  Weed's  Practical  Bieal  Estate  Law,  p.  792. 

42.  Town  of  Islip  v.  E.  of  H.  P.,  2Zi  N.  Y.  449. 

Code  references.     See   Author's   Note   and   Distribution   Table  —  page   xxiv. 
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State  has  consented  to  be  sued  and  lias  given  the  Court  of  Claims 
jurisdiction." 

22.     Religious  Organizations. 

Religious  organizations  may  hold  title  to  land  appropriated  and 
may  file  a  claim  on  account  thereof.  The  Eeligious  Corporations 
Law  specifies  the  various  church  or  religious  organizations  which 
may  take  and  hold  title  to  real  property.  Among  these  are  included 
the  United  Society  of  Shakers  and  the  Eeligious  Society  of 
Friends,  the  trustees  of  which  may  hold  title  for  the  benefit  and 
use  of  the  members  of  sTich  societies,  according  to  the  constitution 
or  regulations  and  rules  of  discipline  of  such  societies. 

The  constitution  of  the  United  Society  of  Shakers  is  known 
as  the  "  Shaker  Church  Covenant,"  by  which  the  members  con- 
secrated their  property  to  the  purposes  of  the  society ;  the  trustees 
of  the  society  are  vested  with  power  to  take,  hold  and  convey  real 
property,  but  no  conveyance  of  real  property  shall  be  made  with- 
out the  previous  approbation  of  the  ministry  and  elders.  These 
question's  were  all  considered,  as  well  as  the  nature  of  the 
Shaker  Society,  in  Feiner  v.  Eeiss.**  The  society  was  held  to 
be  not  an  incorporated  one  but  a  voluntary  association  which  had 
obtained  the  corporate  power  to  have  property  held  by  trustees  in 
perpetual  succession.  It  was  held  not  to  be  necessary  for  all  the 
members  of  the  society  to  join  in  a  deed  of  real  estate;  a  deed 
from  the  trustees  is  sufiicient  since  the  statutes  vest  the  legal 
title  in  the  trustees. 

23.     Owners  of  Land  Isolated,  Etc. 

OvsTiers  of  Lands  Isolated. 

In  the  opinion  of  the  Attorney  General  (190Y,  p.  340),  an  owner 
of  land  isolated  may  file  a  claim  for  the  entire  value  of  the  land 
isolated. 

(a)     Owners  of  Lands  Flooded. 

An  owner  of  land  flooded,  or  appropriated  for  flooding  or  flow- 
ing purposes,  may  file  a  claim. 

43.  Town  of  New  Lebanon  v.  State,  111  Misc.  310;  181  N.  Y.  Supp.  322. 

44.  98  A.  D.  40;  90  N.  Y.  Supp.  568. 
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(b)     Owner  of  Timber. 

An  owner  of  standing  timber  on  lands  appropriated  may  file 
an  independent  claim,*^ 

(c)     Owner  of  Ice.* 

The  owner  of  the  right  to  cut  ice  formed  on  water  appropriated 
may  file  a  claim.  Unless  the  contrary  appears,  the  owner  of  the 
underlying  land  has  the  right  to  cut  the  ice  although  the  land  is 
flooded  by  another."  Valentino  v.  Schantz  (216  N.  Y.  1)  re- 
views the  law  in  this  and  other  States,  and  lays  down  the  rule 
which  until  1915  seems  to  have  been  unsettled  in  this  State. 


(di)     Owner  of  Land  in  Highways.f 

Lands  within  the  boundary  of  a  highway  may  have  value  and 
the  owner  thereof  may  file  a  claim.  This  is  especially  true  if 
there  are  mineral  deposits  or  stone  which  may  be  quarried.*^ 

An  owner  of  land  within  and  on  both  sides  of  a  highway  has 
a  claim  if  the  State  appropriates  an  easement  in  the  highway  for 
a  railroad.** 

(e)     Owner  of  Private  Highways. 

Although  a  highway  or  street  may  be  used  by  the  public,  it 
may  not  be  a  public  highway  or  street;  it  may  be  nothing  more 
than  a  private  way.  Matter  of  Wallace  Avenue  (222  N".  Y.  139) 
reviews  the  leading  authorities  on  the  subject  of  what  amounts 
to  a  public  highway.  If  a  highway  is  only  a  private  way,  the 
ovraer  of  the  land  embraced  vnthin  same  would  be  entitled  to 
file  a  claim  for  the  value  of  the  land  in  the  event  such  land  is 
taken  by  the  State. 


45.  Turner  v.  State,  67  A.  D.  393 ;  73  N.  Y.  Supp.  372. 
*  See  also  Weed's  Practical  Real  Estate  Law,  p.  122'6. 

46.  IMatter  of  Brookfield,  176  N.  Y.  138. 

f  See  also  Weed's  Practical  Beal  Estate  Law,  p.  10O4. 

47.  Town  of  Oarendon  v.  M.  Q.  Co.,  102  A.  D.  217 ;  92  N.  Y.  Supp.  530. 

48.  Spencer  v.  State,  194  A.  D.  79. 
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(f)     Owner  of  Land  Indefinitely  Described.* 

One  claiming  as  owner  land  indefinitely  described  may  have 
no  title  and  a  question  might  be  raised  as  to  his  right  to  file  a 
claim.** 

(g)     Owner  of  Land  Formed  by  Accretion. 

One  may  claim  as  owner  land  formed  by  accretion  and  if  it  is 
appropriated,  may  file  a  claim  therefor.  This  is  true  if  the  accre- 
tion was  natural  or  the  result  of  the  act  of  another  but  not  if 
by  the  wrongful  act  of  the  upland  owner  filling  in.^" 

(h)     Owner  by  Adverse  Possession.f 

One  may  by  adverse  possession  of  lands  for  twenty  years  secure 
a  perfect  title  to  the  lands.  ^^  He  may  file  a  claim  if  the  lands  are 
appropriated. 

So  an  easement  may  be  acquired  by  adverse  possession  or  pre- 
isteription  and  one  may  become  an  owner  thereof  and  may  file  a 
claim  therefor.'"' 

Title  may  be  acquired  by  ladverse  possession  by  a  railroad  com- 
pany as  against  one  not  made  a  party  to  condemnation  proceed- 
.ings.=» 

(i)     Reversion  of  Land  Condemned. 

The  owner  of  reversion  of  land  condemned  has  something  of 
nominal  vtalue  only.^* 

(]')     Cemetery  Lot. 

The  owner  of  a  cemetery  lot  has  only  a  privilege  or  license  to 
make  interments  so  long  as  the  lot  remains  a  cemetery.     If  it  is 

*See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  39, 
p.  847,  for  mistake  in  description. 

49.  See  Chapter  XXXVIH,  hereof. 

50.  iSee  Mulry  v.  Norton,  100  N.  Y.  434. 
Steers  v.  C  of  B.,  101  N.  Y.  51. 

tSee  also  Weed's  Practical  Real  Estate  'Law,  p.  53. 

51.  iSherman  v.  Kane,  86  N.  Y.  57,  65. 

52.  See  Olin  v.  Kingsbury,  1«1  A.  D.  348;  l&S  N.  Y.  Supp.  766. 
58.    L.  I.  iR.  R.  Co.  V.  Mulry,  313  N.  Y.  108. 

54.    Vandermulen  v.  Vandermulen,  108  N.  Y.  195,  303. 


376  COMPENSATION  —  HOW  ACQUIEED 

lappropriated  and  ceases  to  be  used  as  a  cemetery  no  claim  could 
be  filed  for  the  lot,  but  could  be  filed  for  the  privilege  or  license 
destroyed/' 

(k)     Fixtures. 

Owners  of  fixtures  appropriated  may  file  a  claim  unless  the 
fixtures  are  expressly  excepted  from  the  appropriation/' 

(1)     Owner  of  Unmarketable  Title.* 

Although  the  'title  of  the  claimant  may  not  be  marketable  and 
may  not  be  such  as  to  entitle  him  to  a  decree  of  specific  perform- 
ance of  a  contract  for  the  sale  of  the  premises,  yet,  if  the  property 
is  taken  by  eminent  domain,  he  would  be  entitled  to  file  a  claim 
and  to  compensation.  °' 

(m)     Percolating  Waters. 

Where  'the  State,  in  digging  on  its  own  lands  incident  to  the 
construction  of  a  State  canal,  cuts  off  percolating  waters  which  are 
the  source  of  supply  of  certain  wells  on  adjoining  lands,  it  is  not 
liable.  The  rule  is  different  if  a  subterranean  stream  fiowing  in 
a  distinct,  permanent  and  well-defined  channel  is  interfered  with. 
Such  streams  are  governed  by  the  same  rules  as  apply  to  a  natural 
water  course  fiowing  on  the  surface.'* 

(n)     Surface  Waters. 

The  rule  with  reference  to  surface  waters  is  different  from  that 
applying  to  natural  surface  streams.  No  liability  arises  from  the 
obstruction  of  surface  waters  and  the  State  is  not  liable  for  obstruct- 
ing same  or  for  damages  resulting  from  such  oibstruction.°° 

55.  See  Clarke  v.  Keating,  183  A.  D.  313;  170  N.  Y.  Supp.  187. 

56.  Jackson  v.  State,  313  N.  Y.  34. 

*  See  also  Weedi's  Practical  Keal  Estate  Law,  p.  715. 

57.  Matter  of  M.  K.  Co.  v.  Meighan,  186  A.  D.  733. 

58.  Flanigan  v.  State  of  N.  Y.,  113  Misc.  91. 

59.  Kilts  V.  State  of  N.  Y.,  113  Misc.  113. 
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B.     By  Other  Than  Ownees. 

The  term  "  owner  "  is  used  with  reference  to  one  owning  the 
fee  or  an  undivided  interest  therein  or  one  in  a  representative 
capacity  holding  title  for  the  benefit  of  others.  The  interests  of 
tenants,  mortgagees,  holders  of  dower  rights,  and  others  may  be 
involved.  Those  entitled  to  sucih  interests  m'ay  also  file  indepen- 
dent claims  but  the  respective  rights  cannot  be  determined  by  the 
Court  of  Claims  without  consent.  Although  not  strictly  "  owners  " 
within  the  ordinary  understanding  of  that  term,  they  may  be  such 
under  statutory  definitions.*" 

1.     Tenants* 

Tenants  may  file  claims.  This  includes  a  lessee  whose  crops 
are  injured  or  destroyed  by  the  appropriation  of  lands  for  a  public 
improvement.     (15  Cyc.  758.) 

This  right  of  a  tenant  has  been  repeatedly  recognized  by  judges 
of  the  Court  of  Claims  and  claims  have  been  allowed  for  the 
value  of  the  unexpired  term  of  a  lease.°^ 

2.     Mortgagees. 

Mortgagees  may  have  the  prior  right  to  any  claim  growing  out 
of  the  appropriation  of  lands  by  the  State,  against  which  a  mort^ 
gagee  has  a  lien.  So  held  in  Bank  of  Auburn  v.  Roberts  (44 
E".  Y.  192-203).  To  the  same  effect  see  Matter  of  Mayor."'' 
In  Matter  of  City  of  New  York,"^  it  was  held  that  if  only  part  of 
mortgaged  premises  are  taken,  and  the  value  of  the  part  taken  is 
less  than  the  face  of  the  mortgage  covering  the  whole,  the  mort- 
gagee's interest  would  be  the  entire  value  of  the  part  taken. 

If  the  value  of  the  part  niot  taken  is  sufficient  to  satisfy  the 

60.  See  Section  3358,  Code  of  Civil  Procedure;  section  2,  Condemnation  Law. 
*  S'ee  also  Weed's  Practical  Real  Estate  Law,  p.  661. 

61.  Baker  v.  State,  63'  Msc.  54?. 
Musanti  v.  State,  73  Misc.  534. 

Moroney  v.  State,  67  Misc.  58;  124  N.  Y.  Supp.  324. 

U.  T.  Co.  V.  F.  C.  Co.,  117  A.  D.  305;  102  N.  Y.  Supp.  190. 

Spencer  v.   State,  194  A.  D.   79. 

62.  116  A.  D.  252;  101  N.  Y.  Supp.  613. 

63.  1S4  A.  D.  509;   172  N.  Y.  Supp.  50. 


378  COMPENSATION"  —  HOW  ACQUIKED 

mortgage,  it  would  seem  that  the  mortgagee  might  waive  his  claim 
to  the  part  taken  and  retain  his  lien  against  the  part  remaining. 
This  would  follow  the  rule  of  "  inverse  order  of  alienation  "  laid 
down  in  Hopkins  v.  WoUey  (81  IST.  Y.  77)  and  Dentin  v.  0.  C. 
W.  B.  (77  Hun,  83). 

The  respective  rights  of  the  mortgagee  and  mortgagor  as  well 
as  of  the  condemning  party  were  reviewed  in  Matter  of  Jones.  °* 

3.     Purchasers   Under  Foreclosure. 

In  the  event  of  a  void  statutory  foreclosure  of  a  mortgage,  the 
purchaser  at  the  sale  becomes  the  assignee  of  the  mortgage  and 
each  subsequent  grantee  becomes  an  lassignee  thereof."' 

4.  Lienors. 

Liens  may  exist  under  a  parol  contract  of  sale,  if  the  purchaser 
goes  into  possession  and  makes  improvements.  If  an  appropria- 
tion should  follow,  the  one  miaking  the  improvements  might  be 
able  to  file  a  claim.  °° 

5.  Dower.* 

If  an  owner  has  died  before  an  appropriation  leaving  a  widow, 
she  would  have  a  vested  dower  right  and  be  entitled  to  file  a  claim 
on  account  thereof. 

If  the  owner  is  living  and  married,  his  wife  would  have  an 
inchoate  right  of  dower,  but  it  is  questionable  whether  she  would 
be  entitled  to  file  a  claim  on  account  thereof. 

It  Was  held  in  Moore  v.  Mayor  (8  E".  T.  110)  that  where  lands 
were  taken  for  public  use,  an  absolute  fee  vras  acquired  divested 
of  any  inchoate  right  of  dower ;  that  the  inchoate  right  of  dower 
was  not  a  contractual  right  but  one  incident  to  the  marriage 
relation  —  not  an  estate  but  a  mere  contingent  claim. 

This  case  was  cited  in  People  v.  A.  E.Cb.  (160  K  Y.  225,  45). 

64.  178  A.  D.  654;   165  N.  Y.  Supp.  896. 

65.  Ketcham  v.  Deutsch,  all  N.  Y.  85. 

66.  See  Stoddard  v.  Lewis,  175  A.  D.  749;   16a  N.  Y.  Supp.  493. 

•  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  8,  p.  312. 
Weed's  Practical  Real  Estate  Law,  p.  381. 
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The  question  of  dower  right  was  exhaustively  reviewed  in 
Armstrong  v.  Union  College,'"  and  was  again  considered  in  Eum- 
sey  V.  Sullivan."* 

An  inchoate  right  of  dower  is  not  cut  off  by  a  conveyance 
executed  by  the  husband  alone;  neither  would  a  contract  of  sale 
effect  the  destruction  of  the  right.  But  a  purchaser  of  lands  by 
contract  has  only  an  equitable  interest.  His  vnfe  may  not  have 
an  inchoate  right  of  dower.  °° 

Lands  may  be  owned  by  one,  subject  to  an  outstanding  right  of 
dower  in  the  wife  of  another.  Where  a  man  contracted .  to  sell 
and  convey  real  property,  specific  performance  was  decreed,  even 
though  his  wife  would  not  sign  the  deed.  An  abatement  in  the 
purchase  price  might  be  made  representing  her  dower  interest.'" 

The  rights  of  the  wife  of  the  purchaser  by  contract  were  con- 
sidered in  several  conflicting  opinions  in  Lugar  v.  Lugar.'^ 

Dower  does  not  attach  where  the  husband  takes  and  holds  title 
as  an  intermediary,  *.  e.,  in  transitu. 

Dower  does  not  attach  when  lands  are  owned  by  husbands  as 
joint  tenants. 

Dower  does  not  attach  unless  the  husband  is  in  possession  or 
has  a  present  right  to  possession.'^ 

An  antenuptial  agreement  by  which  a  prospective  right  of 
dower  and  real  estate  is  released  may  be  valid;  the  validity  of 
puch  an  agreement  rests  upon  the  facts  of  each  particular  case. 
When  such  an  agreement  is  fairly  made  and  executed,  without 
fraud  or  imposition,  it  will  be  enforced  by  the  courts.'* 

6.     Creditors. 

It  frequently  happens  that  an  owner  of  lands  appropriated 
dies  shortly  before  the  appropriation,  with  or  without  a  will,  leav- 
ing creditors.     The  rights  of  such  creditors  and  the  length  of 

67.  55  A.  D.  302;   66  N,  Y.  Supp.  9'43. 

68.  166  A.  D.  246;   150  N.  Y.  Supp.  a87. 

69.  Nichols  v.  Park,  78  A.  D.  95 ;  79  N".  Y.  Supp.  547. 

70.  Campione  v.  Eckert,  110  Misc.  703. 

71.  160  A.  D.  807;  146  N.  Y.  Supp.  37. 
78.  Durando  v.  Durando,  23  N.  Y.  331. 

73.    Matter  of  Scott,  173  A.  D.  270;  156  N.  Y.  SHipp.  9«0. 
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time  within  wMch  they  may  enforce  such  rights^  against  the  lands 
of  decedent  becomes  very  material. 

As  the  law  stood  in  1872,  a  debt  of  a  creditor  of  a  decedent 
|)ecame  outlawed,  at  most,  in  six  years  after  the  expiration  of 
eighteen  months  from  the  death  of  a  testator.  But  the  creditor 
could  not  compel  a  proceeding  for  the  sale  of  lands  for  the  pay- 
ment of  debts  until  an  accounting  had  been  rendered  by  an  execu- 
tor or  administrator.''* 

In  a  case  where  no  letters  had  been  issued  although  a  will  had 
been  prdbated,  and  where  there  had  been  no  accounting,  the  rights 
of  the  creditors-  of  a  decedent  were  held  not  to  be  cut  off  even 
though  the  decedent  had  been  dead  for  twenty-eight  years.'"' 

Adams  v.  Tassett  (149  N.  T.  61)  harmonizes  those  sections 
of  the  Code  which  prohibit  the  creditor  from  proceeding  in  the 
coUeotion  of  his  debt,  and  those  which  set  up  a  statute  of  limita- 
tions 'against  it ;  held  that  the  period  during  a  statutory  prohibition 
is  not  a  part  of  the  time  limited  for  the  commencement  of  actions. 

7.     Legatees. 

Legacies  may  be  a  charge  against  land  and  if  so  it  was  held  in 
Butler  V.  Johnson  (111  N.  Y.  204)  that  the  legatee  must  proceed 
to  enforce  his  claim  or  be  barred  by  the  six-year  limitation. 

In  Hogan  v.  Kavanaugh  (138  ~S.  T.  41*7)  a  legatee  was  held 
to  be  entitled  to  a  judgment  providing  for  a  sale  of  lands  for  the 
payment  of  a  legacy,  subject  to  the  rights  of  creditors,  although 
twenty-eight  years  had  elapsed  since  the  death  of  testator.  The 
reason  stated  was  that  no  letters  testamentary  or  of  administration 
with  the  will  annexed  had  been  applied  for  in  the  meantime. 

The  relative  rights  of  one  claiming  as  legatee  and  defending  as 
a  creditor  were  con^dered  in  Kimball  v.  Scribner." 

If  a  creditor  or  a  legatee  has  a  lien  against  lands  appropriated, 
he  might  file  a  claim  on  account  of  isuch  lien.  If  he  does  not  dt> 
sio,  his  rights  may  be  such  as  to  require  protection  in  making  an 
award  or  on  payment  for  such  lands. 

74.  Butler  v.  Johnson,  111  N.  Y.  204. 

75.  Hogan  v.  Kavanaugh,  138'  N.  Y.  417. 

76.  174  A.  D.  «45;  161  N.  Y.  Supp.  511. 
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8.     Corporation  Filing  Map. 

A  oorporation  filing  a  map  locating  a  railroad  line  over  lands 
afterward  appropriated  creates  no  lien  as  against  the  State  or 
which  thei  State  must  respect.  Neither  does  it  establish  a  right 
against  the  owner." 

Fourth.     Trials.* 
A.     Geneeally. 

Trials  in  the  Court  of  Claims  are  conducted  as  in  the  Supreme 
Court.  Claimant  must  prove  the  allegations  contained  in  the 
claim,  all  of  which  are  treated  as  denied,  although  the  State  files 
no  answer.  "  In  no  ease  shall  any  liability  be  implied  against 
the  State."  No  award  shall  be  made  "  except  upon  *  *  * 
legal  evidence."     (Code,  §  264.) 

The  State  cannot  be  bound  by  unauthorized  stipulations  as  to 
material  facts  to  the  prejudice  'of  the  State. 

The  courts  have  frequently  held  that  the  State  is  not  estopped  by 
unlavrful  acts  of  its  agents  or  officers." 

The  last  two  cases  cited  (reference  78)  involved  stipulations 
compromising  litigation  relative  tto'  the  title  to  lands  claimed  by 
the  People  and,  lalso,  by  an  individual.  Under  the  terms  of  the 
stipulation,  the  State  was  to  quit  claim  la  portion  of  the  lands 
in  exchange  for  a  deed  to  the  balance.  The  court  held  that  the 
question  of  title  and  ownership  was  one  which  could  be  determined 
only  by  the  courts,  in  the  absence  of  a  decision  on  the  part  of 
the  State  officials  abandoning  its  claim  of  title  to  the  lands  in 
question. 

No  liability  can  be  created  by  stipulation.  Section  1279  of  the 
Code  of  Civil  Procedure  does  not  permit  of  the  submission  of  a 


77.  People  v.  A.  R.  Oo.,  160'  N.  Y.  225. 

*  See  also  Chamberlayne  ob  the  Modern  Law  of  Evidence. 

78.  See  W.  W.  P.  Co.  v.  A.  G.  &  P.  Co.,  160  A.  D.  20«;  145  N.  Y.  Supp. 
567;  af.  231  N.  Y.  42. 

People  V.  S.  C.  L.  Co.,  213  N.  Y.  -61. 

People  V.  Witherbee,  178  A.  D.  3i&8;  164  N.  Y.  Supp.  915;  af.  228  N.  Y.  535. 
Code  references.     See  Author's   Note   and  Distribution   Table  —  page   iiiv. 
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controversy  to  the  court  if  a  money  judgment  might  result  against 
the  State,  in  a  case  where  the  State  may  not  be  sued.'' 

Section  270  of  the  Ciode  authorizes  a.  compromise  of  claims  on 
account  of  the  canals,  but  not  without  the  written  consent  of  the 
Superintendent  of  Public  Works. 

B.     OFFICIAL  Acts. 

The  power  and  authority  of  officials,  boards  aad  departments 
of  the  State  and  the  effect  of  the  acts  of  officers  or  agents,  as  well 
as  the  effect  of  knowledg'e  of  facts  by  officials,  has  been  considered 
by  the  courts. 

The  decisions  bear  upon  the  power  and  authority  of  those 
representing  the  State  before  the  Court  of  Claims.*" 

C'.     'Calendar  Peactice, 

The  Attorney  General  represents  the  State  (Section  270,  Code) 
and  may  notice  any  claims  which  appear  upon  the  calendar.  (Sec- 
tion 284.) 

Rule  9  of  the  Court  of  Claims  provides  that  the  clerk  s'hall 
prepare  a  calendar  as  directed  by  Section  284  of  the  Code. 

When  a  claim  is  reached  for  trial  by  the  Court  of  Claims, 
if  the  claimant  or  his  attorney  fails  to  appear,  or  is  not  ready  to 
proceed  to  trial,  the  court  may  take  proofs  land  testimony  and 
make  an  award  without  any  testimony  by  claimant.  Claims  may 
also  be  dismissed.     (Section  284,  Code.) 

D.     Chaeactee  of  Peoof. 

The  claimant  sihould  prove  ownership  of  the  property  appro- 
priated and  claimed  to  be  owned  by  him.  As  was  said  by  the 
Court  of  Appeals  in  People  v.  Travis  (223  N.  Y.  150,  67),  the 
claimant  "  must  prove  his  title  as  'against  the  State."  If  no 
conflicting  claims  are  involved,  or  if  there  are  no.  outstanding  in- 

79.  See  M.  T.  Co.  v.  Tax  Com.,  320  N.  Y.  344. 

80.  Matter  of  dty  of  N.  Y.,  237  N.  Y.  119,  31. 
Smith  V.  State,  227  N.  Y.  405. 

Board  of  Education  v.  Todd,  190  A.  D.  90 ;  179  N.  Y.  Supp.  320. 
Code  references.     See  Author's   Note  and   Distribution   Table  —  page  xxiv. 
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terests  such  as  easement  rights,  this  should!  be  comparatively  simple. 
It  should  appear  that  the  State  has  granted  the  land  and  that  the 
claimant  owns  same  as  against  anyone  else.  A  chain  of  title  by 
conveyances  for  twenty  or  more  years  or  ladverse  possession  for  a 
like  period  mjay  be  sufficient  but,  in  general,  a  period  of  from  fifty 
to  seventy  years  should  be  covered,  assuming  that  the  State  has 
granted  the  land  and  does  not  own  it. 

There  should  be  proof  of  no  contract  of  sale ;  also  whether  there 
are  existing  leases  or  easement  rights  affecting;  lalsO'  as  to  dower 
rights.  There  should  be  negative  as  well  as  positive  proof  depend- 
ing upon  the  facts  in  each  case.  If  there  are  no  leases,  proof  to 
that  effect  should  be  miade;  if  there  lare  leases,  the  particulars  re- 
garding same  sihould  be  shovra..  Evidence  should  be  offered  as 
to  all  incumbrances. 

The  fact  that  an  award  has  been  made  against  the  State  for 
damages  done  to  the  property  of  one  person  as  a.  result  of  canal 
construction,  is  not  evidence  and  the  record  of  such  award  in 
favor  of  such  person  may  not  be  used  by  another  person  owning 
other  lands  similarly  situated,  unless  there  is  privity  between  the 
two  claimants  in  respect  to  the  subject  in  controversy.*^ 

E.     Conflicting  Claims. 

If  there  are  conflicting  claims,  different  persons  claiming  the 
same  property  or  interest  in  and  to  such  property,  both  may  give 
proof  but  their  respective  rights  cannot  be  determined.  Section 
26.8^a  of  the  Code  of  Civil  Procedure  makes  provision  for  the 
deposit  of  an  award  so  that  the  Supreme  Court  may  determine  the 
rights  of  the  respective  claimants  thereto.  To  this  end  the  Court 
of  Claims  may,  under  Section  281  of  the  Code,  and  shaU,  under 
Section  281-a,  bring  in  parties  not  before  the  court  and  make 
them  parties  to  the  claim  so  that  they  may  be  bound  by  the  amiount 
of  the  award. 

1.     Bringing  m  Parties. 

Parties  may  be  brought  in  under  Section  281  and  Section  281na 
of  the  Code  by  petition  to  the  Court  of  Claims  and  order  thereon. 

81.    iStone  v.  State,  138  N.  Y.  124. 
Code  references.     See   Author's  Note  and   Distribution   Table  —  page   xxiv. 
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For  a  form  of  such  petition  and  order,  see  "Appendix  XX  "  and 
^'Appendix  XXI." 

The  order  may  be  made  by  the  court  or  la  judge  or  referee. 
(Section  281-.a,  Oode;  section  21,  Court  of  Claims  Act.) 

In  securing  an  order  for  service  by  publication  under  Section 
281-a  of  the  Oode,  it  is  not  sufficient  to  show  in  the  affidavit  upon 
which  the  order  is  asked  that  deponent  has  made  diligent  inquiry 
but  has  been  uniable  to  find'  the  person  to  be  served;  facts  should 
be  stated  from  which  the  court  can  determine  that  due  diligence 
basi  in  fact  been  used.^^ 

A  person  brought  in  may  file  an  independent  claim  and  all 
that  has  been  stated  with  reference  to  the  filing  of  a  claim  will 
apply  thereto.  He  may  offer  evidence  as  if  he  had  filed  the 
original  claim  and  he  has  the  same  standing  before  the  Court  of 
Claims  las  if  he  were  the  original  party  claimant. 

F.     Judicial  Notice.* 

The  Court  of  Claims'  may  take  judicial'  notice  of  certain  facts 
as  may  be  idone  by  other  courts.  The  doctrine  of  judicial  notice 
is  based  not  only  upon  statutes  but  upon  some  principle  that  dis- 
penses with  proof  offered  in  the  particular  case.  As  was  said  in 
Tovni  of  North  Hempstead  v.  Gregory,*^  the  criterion  is  the 
maxim,  "  What  is  known  need  not  be  proved."    To  illustrate : 

"  FactS'  of  universal  notoriety  need  not  be  proved." 

"  We  must  be  allowed  tO'  know  what  is  known  by  all  persons  of 
common  intelligence." 

"  Its  early  history  is  a  matter  of  general  notoriety  and  interest 
throughout  the  State  *  *  *  and  for  that  reason  *  *  * 
should  be  judicially  noticed,"  speaking  of  a  certain  title. 

"  Courtis  will  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction.." 

"  The  matters  of  which  judicial  notice  may  be  taken  are  those 
which  must  have  hiappened   according  to  the  constant  and  in- 

82.  Goetz  V.  Solms,  173  A.  D.  373;   159'  N.  Y.  Supp.  553. 
Kose  v.  Heller,  190'  A.  D.  519;  179  N.  Y.  Supp.  «31. 

See  "Appendix  XX." 

*®ee  also  Chamberlayne  on  the  Modern  ILaw  of  Evidence,  Chap.  VIII. 

83.  531  A.  D.  350;  65  N.  Y.  Supp.  867. 
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variable  course  of  nature,  *  *  *  or  are  of  such  general  and 
pu;blic  notoriety  that  everyone  may  fairly  be  presumed  to  be 
acquainted  vwth  them." 

"  ISTotice  may  be  taken  of  factsi  '  vrhich  are  generally  known.' 
And  as  the  oommon  knov^ledge  of  nuan  ranges  far  and  wide,  so 
the  doctrine  embraces  matters  so^  curiously  diverse  as,  e.  g.j  the 
rising  of  the  sun,  the  status  of  the  Isle  of  Cuba,  the  late  Civil 
War,  the  contents  of  the  Bible,  the  character  of  a  camp-  meeting, 
the  height  of  the  human  f ramie,  the  fable  of  '  the  frozen  snake,' 
the  characteristics  and  construction  of  the  ice  cream  freezer,  the 
geneo-al  use  of  the  diamond  stack  or  the  straight  stack  spark 
arrester,  the  habits  of  those  who  shave,  in  fine,  '  all  things  both 
great  au'd  smaE.'  " 

Fifth.     Values.* 

The  real  question  with  Which  the  Court  of  Claims  is  concerned 
is  the  value  of  the  thing  taken.  In  general,  the  usual  rules  ap- 
plicable to  values  apply  in  the  Court  of  Claims. 

A.     Incumbeances. 

If  land  is  burdened  by  a  right  of  way  'across  same,  its  value  will 
be  depreciated  according  to  the  nature  of  the  right.  If  the  right 
of  way  affects  an  entire  parcel  of  land,  and  if  the  owner  has  no 
right  to  use  such  land,  the  value  of  the  fee  owner's  interest  may 
be  nominal.  This  is  true  if  the  holder  of  the  easement  has  a 
perpetual  exclusive  right  of  possession  or  such  a  right  for  a  long 
term  of  years. 

A  fee  owner  may  have  the  right  to  harvest  the  crops  growing  on 
the  land  land  to  cultivate  the  land,  subject  to  the  right  in  another 
to  maintain  poles  and  wires  over  same.  In  such  a  case,  the 
value  of  the  fee  would  be  less  than  if  the  easement  did  niot  exist 
and  may  he  depreciated  one-fourth  or  one-half.  But  the  com- 
bined value  of  the  fee,  subject  to  the  easement,  and  of  the  ease- 
ment, may  he  greater  than  the  value  of  the  land  if  the  easement 
did  not  exist.      To  illustrate:     A  parcel  of  land  may  be  worth 

*  See  also  Weed's  Practical  OEleal  Estate  Law,  p.  1303. 
Chamberlayne  od  the  Modern  Law  of  Evidence,  Chap.  XXVIII. 
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$1,000,  but  by  reasoa  of  a  right  of  way  across  it,  only  $800. 
Tiiis  does'  not  mean  that  the  easement  right  is  worth  only  $200, 
or  the  difference  between  $800  and  $1,000.  The  easement  right 
may  'he  worth  much  more  than  the  land  freed  from  the  easement 
—  much  more  than  $1,000. 

Rights  of  way  have  been  treated  as  incumbrances.  In  general, 
the  value  of  an  incumbrance  cannot  exceed  the  value  of  the  thing 
incumbered.  The  value  of  a  miortgage  can  be  no  greater  than 
the  value  of  the  property  mortgaged.  It  was  apparently  on  this 
theory  that  the  Board  (Court)  of  Claims  took  the  position  that 
the  owner  of  an  easement  must  secure  his  compensation  out  of  an 
award  for  the  land  —  that  the  total  value  of  all  interests  could 
not  exceed  the  value  of  the  land  —  that  the  easement  right  did  not 
enhance  the  value  of  the  land.  The  Appellate  Division  held 
to  the  contrary,  however,  in  E".  Y.  T.  Co.  v.  State.** 

The  court  referred  to  the  opinion  of  the  Board  of  Claims 
that  the  easements  "  which  the  claimant  obtained  for  erecting 
and  maintaining  its  poles  constituted  an  incTunbrance  upon  the 
underlying  fee  of  the  abutting  owners,  and  that  the  award  for 
the  appropriation  of  the  fee  of  the  abutting  owners  constituted, 
the  sole  fund  out  of  which  all  liens  and  incumbrances  could  be 
satisfied,"  and  criticized  same. 

Continuing  the  court  cited  numerous  decisions  which,  held 
certain  things  to  be  incumbrances,  viz. : 

(a)  The  right  to  dam  and  use  waters  of  a  stream; 

(b)  An  easement  of  light  and  air; 

(c)  The  use  in  common  of  a  lane; 

(d)  The  right  to  maintain  a  drain; 

(e)  A  private  right  of  way; 

(f)  A  railroad  right  of  way; 

(g)  Restriction  against  buildings ; 
(h)  Restriction  as  to  use  of  premises; 
(i)   Outstanding  lease. 

To  summarize,  an  incunibrance  was  held  to  be  any  right  ex- 
isting in  another  to  use  land  or  whereby  the  use  by  the  owner  is 
restricted. 

84.     169  A.  D.  310;   154  N.  Y.  Supp.  1059;  af.  218  N.  Y.  738,  no  opinion. 
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A  more  limited  definition  of  an  incumbrance  is  given  as  a 
right  to  or  interest  in  land,  which  may  subsist  in  another  to  the 
diminution  of  the  value  of  the  land,  but  consistent  with  the 
power  to  pas's  the  fee  by  a  conveyance. 

A  restrictive  covenant  was  held  to  constitute  an  incumbrance 
in  Bull  V.  Burton  (22Y  IST.  T.  101).  A  distinction  was  made 
relative  to  a  party  wall,  which  was  held  tO'  create  "  a  community 
of  interest "  but  could  not  'be  deem.ed  an  incumbrance. 

! 

In  Saratoga  State  Waters  Corp.  v.  Pratt  (227  IST.  Y.  429),  in 
an  exhaustive  opinion  by  Judge  Collin,  a  pure  easement  was 
defined  as  a  privilege  without  profit,  that  is,  without  the  right  to 
participate  in  the  profits  of  the  soil  charged  with  the  easement. 
If  the  "right  existed  to  take  anything  from  the  soil  of  value,  it 
was  not  strictly  an  easem©nt  but  a  profit  a  prendre.  Many  refine- 
ments are  indulged  in.  Each  of  the  rights  mentioned  involves 
possession,  although  title  and  the  broader  right  of  possession  is 
in  another.  Each  is  incorporeal  real  property  or  a  right  issuing 
out  of  or  annexed  to  a  thing  corporeal.  Each  may  be  attached 
to  or  may  exist  for  the  benefit  of  lan'd  other  than  that  charged, 
and  be  assignable  and  inheritable.  On  the  contrary,  each  may 
he  held  and  enjoyed  by  an  individual  distinct  from  the  ownership 
of  any  other  lands;  it  is  then  regarded  as  held  and  enjoyed  in 
gross  and  is  neither  assignable  nor  inheritable  but  personal  to  the 
holder. 

Applying  the  principles  referred  to  and  numerous  others  cited, 
it  is  apparent  that  a  "  community  of  interest "  may  be  created 
as  between  the  owners'  of  lands  and  rights  of  way,  which  will 
add  to  the  value  of  land  affected.  To  illustrate,  ten  adjoining 
parcels  of  land  may  be  worth  $1,000  each  or  a  total  of  $10,000. 
A  right  of  way  may  exist  over  and  across  same,  conuecting  a 
power  generating  plant  and  'a  distributing  plant.  If  one  of  the 
parcels  crossed  by  the  right  of  way  should  be  appropriated,  and 
the  right  of  way  he  made  unavailable,  the  value  of  the  parcel 
taken,  together  w^ith  the  right  of  way  over  same,  would  be  more 
than  $1,000,  depending  on  the  extent  to  which  the  break  in  the 
right  of  way  would  affect  the  two  power  stations. 
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It  was  held  in  Huyok  v.  Andrews  (113  N.  Y.  81)  that  there 
is  no  distinction  between  incumbrances  which  affect  title  and 
those  which  simply  affect  the  physical  condition  of  land.  Any 
existing  easement,  except  that  of  a  public  highway,  was  con- 
sidered an  incumbrance.*'^ 

A  restriction,  although  technioally  not  an  easement,  has  been 
held  to  be  "  in  the  nature  of  an  easement "  and  to  be  an  incum- 
brance upon  land.*" 

It  thus  appears  that,  although  any  existing  right  in  another, 
which  may  restrict  the  owner  in  the  use  of  his  land,  has  been  con- 
sidered an  "  incumbrance  "  in  the  broad  definition  of  that  term, 
incumbrances  may  be  of  numerous  kinds  and  with  varying 
effect.  They  may,  by  creating  "  a  community  of  interest,"  add 
value  to  the  land  even  though  the  interest  of  the  owner  of  the 
land  has  been  depreciated  in  value. 

B.     Paet  Interest. 

The  value  of  a  part  interest  should  be  reduced  fifteen  per  cent., 
that  is,  an  undivided  one-third  interest  is  not  worth  one-th^rd  of 
the  value  of  the  whole.  Such  a  deduction  is  proper  in  order  to 
cover  the  expenses  incident  to  a  partition  action.  The  deduction 
is  especially  proper  if  the  interest  be  a  minority  rather  than  a 
majority  interest.'^ 

C.     PxJEPOSE  FOE  Which  Peopeety  Is  Taken. 

The  purpose  for  which  lands  are  taken  by  appropriation  is  not 
materiial  and  cannot  enhance  the  value  to  the  owner.  So  held  in 
Matter  of  C:  0.  H.  W.  Co.  v.  Price,**  wlhich  also  referred  to 
the  general  rule  as  to  value. 

D*.     Plans  May  Have  No  Value. 

It  frequently  happens  that  some  corporation  has  made  plans 
for  the  construction  of  a  railroad,  transmission  line,  waterworks 

85.  See  also  Callanan  v.  Keenan,  234  N.  Y.  503. 

86.  Mme  Savings  Bank  v.  Butler,  167  A.  OD.  257;   153'  N.  Y.  Supp.  633. 

87.  Matter  of  Gibert,  176  A.  D.  '850;   1&3  N.  Y.  Supp.  974. 

88.  178  A.  D.  687;  165  N.  Y.  Supp.  816. 
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or  other  development,  which  contemplates  the  taking  of  a  parcel 
appropriated  by  the  State.  The  question  arises  as  to  whether 
the  owner,  so  planning,  is  entitled  to  compensation  because  the 
plans  cannot  be  carried  out  by  reason  of  the  appropriation  by  the 
State.  Suclh  question  was  before  the  court  in  People  v.  A.  R. 
Co.  (160  N.  Y.  225).  In  this  case,  a  railroad  company  had 
filed  a  map  showing  the  proposed  location  of  a  proposed  rail- 
road over  lands  appropriated  by  the  State  for  public  park  pur- 
poses. It  was  held  that  the  filing  of  the  map  gave  a  warning  to 
other  railroads  that  a  certain  route  had  been  pre-empted,  but  that 
it  established  no  right  'against  the  ovnier  because  the  Constitu- 
tion forbids  it,  and  that  it  established  none  against  the  State 
because  the  State's  power  is  paramount.      (Page  246.) 

Prospective  benefits,  by  reason  of  proposed  developments  in 
the  immediate  neighborhood  of  land  appropriated,  may  not  be 
considered.  In  Matter  of  City  of  Syracuse  (188  A.  D.  947), 
it  was  held  that  the  possibility  of  the  use  of  lands  in  connection 
with  the  Barge  Canal,  as  a  suitable  place  for  receiving  and  ship- 
ping freight,  could  not  be  considered.  The  cost  of  development 
to  make  the  lands  available  did  not  appear ;  neither  did  it  appear 
that  such  lands  could  be  used  with  profit  so  as  to  ailect  their 
present  market  value.*' 

E.     Offsetting  Benefits. 

Under  the  early  canal  acts,  the  appraisers  were  directed  to 
estimate  the  benefits  as  well  as  the  damages.  In  a  given  case, 
the  damages  were  fixed  at  a  specified  sum,  but  the  benefits  con- 
ferred upon  the  owners-  of  the  land  taken,  to  the  residue  of  their 
property,  were  estimated  in  excess  of  the  damages  so  that  no 
damages  were  awarded  over  and  above  the  benefit.'"  The  con- 
stitutionality of  the  provisions  was  questioned,  as  a  taking  of 
property  without  making  compensation  as  required  by  the  Con- 
stitution, but  the  appeal  was  decided  on  other  grounds. 

In  the  year  1907,  the  question  of  offsetting  benefits  was  con- 
sidered at  length  by  the  Appellate  Division  in  Matter  of  City  of 

89.  iSee  also  Matter  of  Bronx  Parkway  Com.,  330  N.  Y.  79,  memo. 

90.  See  Eldridge  v.  City  of  Binghamton,  120  N.  Y.  309. 
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New  York."  The  Binghamton  case'^  was  cited  with  apparent 
approval,  but  on  appeal  to  the  Court  of  Appeals,  the  Appellate 
Division  was  reversed/'  Judge  Cullen,  writing  the  opinion,  re- 
ferred to  five  rules  adopted  hy  different  States : 

1.  Benefits'  canuot  be  set  off  at  all. 

2.  Special  benefits  may  be  set  off  against  the  remainder 
but  not  against  the  part  taken. 

3.  Benefits,  both  general  and  special,  may  be  set  off 
against  the  remainder  but  not  against  the  part  taken. 

4.  Special  benefits  may  be  set  off  against  the  part  taken 
and  the  remainder. 

5.  Benefits,  both  general  and  special,  may  be  set  off 
against  the  part  taken  and  the  value  of  the  remainder. 

New  York  State  had  been  placed  in  the  last  classification 
but  Judge  Cullen  held  improperly  so ;  that  the  question  was  an 
open  one.  He  pointed  out  the  distinction  between  an  award 
made  for  lands  condemned  under  the  power  of  eminent  domain, 
and  the  assessment  of  benefits  under  the  power  of  taxation. 
Specific  reference  was'  made  to  the  Bingihamton  case  **  and  to  the 
ground  on  which  it  was  decided.  The  conclusion  was  reached 
that  Ibenefits  may  only  be  taken  into  loonjsi deration  and  set  off 
against  damages  for  lands  taken  in  case  the  owner  is  liable  for 
benefits  derived  to  lands  not  taken  by  reason  of  the  improvement 
under  a  right  of  taxation  to  pay  for  the  cost  of  the  improvement. 
He  stated  the  rule  as  follows: 

"  The  principle  underlying  these  cases  is,  however,  the 
right  of  the  municipality  or  State  to  tax  the  owners  of  the 
land  left  in  order  to  pay  for  the  land  taken,  on  the  ground 
that  they  are  specially  benefited  by  the  taking  and  hence 
s'hould  be  specially  taxed  for  the  payment  of  the  land." 

Viewed  solely  as  an  exercise  of  the  power  of  eminent  domain, 
benefits  may  be  set  off  'against  consequential'  damages  to  the  part 

91.  120  A.  D.  849;  105  N.  Y.  Supp.  750. 

92.  Eldridge  v.  City  of  Binghamton,  130  N.  Y.  309. 

93.  190  N.  Y.  350. 

94.  Eldridge  v.  City  of  Binghamton,  180'  N".  Y.  309. 
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of  tlie  land  not  taken,  but  in  no  case  sihould  an  award  be  made  for 
less  than  tie  value  of  the  property  actually  taken.     (Page  360.) 

ISTotwithstanding  this  decision  of  the  Court  of  Appeals  in 
December,  190Y,  there  is  an  opinion  of  the  Attorney  General, 
dated  April  23,  1908,  reported  at  page  230  of  the  Reports  of 
the  Attorney  General  for  that  year,  in  which  he  states  that  bene- 
fits to  accrue  may  ibe  deducted  from  any  damages'  sustained 
because  of  the  appropriation,  citing  the  Binghamton  case. 

The  reason  why  benefits  to  lands  not  taken  should  not  be  set 
off  against  the  value  of  the  part  taken  is  that  there  is  no  assur- 
ance of  benefits;  the  proposed  improvement  for  which  the  land 
is  taken  may  never  materialize,  or  if  it  does,  it  may  not  be 
maintained.  A  canal  may  be  abandoned  and  land  used  for  other 
purposes  to  the  detriment  of  the  adjoining  lands.  The  same  has 
been  iheld  to  be  true  as  to  lands  taken  for  railroad  and  park  pur- 
poses. If  the  fee  is  taken,  there  is  no  limitation  to  the  use  to 
which  the  lands  may  be  put  or  to  the  disposition  thereof.  Wo  right 
of  reversion  is  left  in  the  original  owner. 

F.     Right   of  Do  wee.* 

The  value  of  a  consummate  right  of  dower  should  be  fixed  ac- 
cording to  the  Carlisle  Table  of  Mortality,  as  prescrilbed  by  Rule 
70  of  the  General  Rules  of  Practice  adopted  by  the  Supreme 
.Ctrart. 

If  an  incihoate  rigiht  of  dower  has'  value,  the  rule  for  comput- 
ing same  may  be  found  in  Jackson  v.  Edwards  (Y  Paige,  386, 
408). 

In  order  to  compute  the  amount,  it  is  necessary  to  have  tables. 
Such  tables  were  published  'by  Robert  Clarke  &  Co.  in  1882 
(Cincinnati).  They  were  prepared  by  Florien  Giauque  and  H. 
B.  McClure. 

Reference  to  Rule  70  land  the  application  thereof  may  be  found 
in  Sperduto  v.  N.  T.  0.  I.  R.  Co." 

*  See  also  Weed's  Practical  Real  Estate  Law,  p.  381. 
95.     186  A.  D.  145,  53 ;  173  N.  Y.  Supp.  834. 
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G.     Lands  Undek  Navigable  Waters. 

The  rights  in  and  to  lands  under  navigable  waters  may  be  as 
follows : 

1.  Ownership  in  fee  by  upland  owner  or  another. 

2.  Eight  to  fill  in  or  occupy  with  fee  ownership  remain- 
ing in  the  State  or  vested  in  another. 

3.  Common'-law  right  of  upland  owner  in  and  to  same. 

These  rights  do  not  necessarily  have  the  same  value. 

It  has  been  contended  that  the  owner  of  the  fee  of  lands  under 
navigable  waters,  burdened  by  a  public  right  of  navigation  over 
and  upon  such  waters,  had  property  of  a  nominal  value  only, 
on  the  same  ground  that  the  fee  of  lands  within  a  public  street 
has'  only  a  nominal  value.  In  Matter  of  City  of  New  York  (21& 
N.  Y.  67),  the  city  instituted  a  proceeding  for  the  purpose  of 
acquiring  title  in  fee  simple  to  lands  at  the  end  of  a  public  street 
which  terminated  at  high  water  line,  for  the  purpose  of  extend^ 
ing  the  street  beyond  the  high  water  line.  A  nominal  award 
was  made.  It  was  contended  that  under  the  common  law  of  the 
State  the  lands  under  water,  below  the  high  water  line  contiguous 
to  the  street  terminus,  were  subject  to  a  right  of  public  travel. 
The  Court  of  Appeals  stated  that  the  contention  was  sustained  by 
the  authorities  and  that  a  perpetual  right  of  way  existed  in  favor 
of  the  public  between  the  terminus  of  the  street  at  high  water  line 
and  the  navigable  waters ;  that  the  public  had  a  right  to  pass 
directly  from  the  street  end  to  the  sound  and  from  the  sound  to 
the  street,  that  is,  to  go  from  the  land  highway  to  the  water  high- 
way, and  vice  versa;  tihat  if  the  space  between  the  street  end  and 
the  navigable  waters  should  be  filled  in  or  displaced  by  earth,  or 
if  a  wharf  or  structure  is  built  out  from  the  street  end  to  the 
waters,  the  easement  of  the  street  is  extended  by  operation  of 
law  to  the  end  of  the  filling  or  the  structure.  The  public,  hav- 
ing this  right  of  passage,  may  exercise  it  subject  to  other  or  ad- 
ditional property  rights  which  cannot  be  destroyed  or  taken 
without  compensation.  The  public  right  of  travel  did  not  ex- 
haust or  aimihilate  the  uses  of  which  the  land  was  capable  or 
the  property  rights  inherent  in  the  ownership  thereof.     The  land 
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might  be  used  in  any  way  so  long  as  the  right  of  the  public  pas- 
sage was  not  destroyed,  or  so  long  as  the  use  did  not  interfere 
with  navigation.  This  right  of  the  fee  owner  was  transferable 
and  protected  by  the  constitutional  provisions  guaranteeing  com- 
pensation. The  value  thereof  was  not  necessarily  limited  to  a 
nominal  sum. 

The  value  of  lands  under  water  and  piers  or  dock®  located 
thereon,  as  well  as  the  use  of  the  water  between  such  piers,  was 
considered  in  Matter  of  Public  Service  Commission  (224  N. 
Y.  211).  A  distinction  was  made  in  that  the  acquisition  of 
the  fee  of  the  lands  under  water  left  them  subject  to  the  right  of 
navigation  which  was  not  interfered  with  as  a  result  of  the  tak- 
ing. The  lands  taken  were  covered  by  a  slip  between  two  piers, 
the  use  of  which  would  not  be  interfered  with  as  a  result  of  the 
taking. 

The  fee  of  lands  under  water  filled  in  would  'be  as  valuable 
as  if  always  dry  land.  If  not  filled  in,  other  considerations 
enter. 

The  Legislature  has  directly  granted  the  right  to  fill  in  with- 
out conveying  title  to  lands  under  water.  The  Commissioners 
of  the  Land  Office  have  granted  similar  rights.  The  value  of 
such  a  legislative  grant  was  before  the  court  in  First  Construc- 
tion Co.  V.  'State  (221  N.  Y.  295).  The  grant  was  termed  a 
franchise.  The  value  of  the  right  was  held  to  be  "  the  value  of 
the  land  when  filled  in,  less  the  cost  of  filling."  The  addition 
of  value,  as  the  result  of  filling,  may  be  greater  or  less  than  the 
cost  of  filling.  Other  features  may  differentiate  the'  value  of 
the  fee  and  the  value  of  the  right  to  acquire  .the  fee,  subject  to< 
conditions  and  obligations. 

The  right  to  erect  sheds  upon  piers  located  in  navigable  waters 
and  the  value  thereof  was  considered  by  the  Court  of  Appeals 
in  Matter  of  City  of  New  York  (227  N.  Y.  119).  The  value- 
of  a  shedded  pier,  due  to  the  exclusive  use  thereof  by  aa  indi- 
vidual, wais  held  to  be  greater  than  the  value  of  an  unshedded 
pier  which  was  open  to  the  public. 
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The  common-law  rights  of  an  upland  owner  were  considered 
in  Chapter  XX,  First,  hereof.  The  right  of  access  to  the  navi- 
gable part  of  navigahle  waters  adjacent  to  uplands  subject  to 
the  common-law  rights  of  the  public  in  and  to  the  foreshore,  can- 
not be  destroyed  or  impaired,  excepting  in  the  interest  of  com- 
merce or  navigation  for  the  'benefit  of  all  the  People,  even  by 
legislative  authority.  Any  interference  vnth  such  right  will  re- 
sult in  damages  to  the  upland  owner.  If  the  State  interferes 
with  this  right  of  accessi,  in  the  interest  of  commerce  or  navigation, 
it  is  not  liable.  The  State  might  be  liable  for  any  other  inter- 
ference. This  would  include  the  erection  of  any  structure  not 
in  the  interest  of  commerce  or  navigation.  The  value  of  the 
right  of  access  would  depend,  in  part,  upon  the  value  of  the 
upland  to  which  the  right  of  access  is  an  appurtenance. 

H.     Timber.* 

The  value  of  trees,  standing  on  lands  appropriated  by  the  State, 
is  the  same  as  in  case  of  a  conversion.  It  is  the  value  upon  'the 
stump.  If  there  is  a  market  price  at  whidh  the  timber  could  be  re- 
placed at  the  place  of  appropriation,  such  market  price  would  be 
the  proper  measure  of  damages.  If  there  is  no  market  price  or 
value  at  the  place  of  appropriiation,  it  is  necessary  to  take  the 
value  at  the  nearest  market  place  and  deduct  the  expense  of  re- 
moving the  timber  to  such  market  place."' 

I.     Raileoad  Lands. 

If  a  railroad  company  has  acquired  lands  hy  deed  for  raiiroad 
purposes^  its  use  is  not  limited;  it  is  the  owner  in  fee  and  may 
convey."'  If  such  lands  are  appropriated  by  the  State,  the  com- 
pany is  entitled  to  the  value  thereof. 

A  distinction  has  been  made  in  case  a  railroad  company  ac- 
quires' land®  for  railroad  purposes  by  condemncdion.  In  'Strong 
V.  City  of  Brooklyn  (68  N.  Y.  1),  it  was  held  that  lands  so  ac- 

*  See  also  'Weed's  Practical  Real  Estate  Law,  p.  1157. 

96.  Turner  v.  State,  67  A.  D.  303;   73  N.  Y.  Supp.  372. 

97.  Matter  of  City  of  New  York,  IffO  N.  Y.  350,  358. 
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quired  cannot  be  used  for  other  purposes,  unless'  additional  com- 
pensaition  is  made  to  the  owner  of  the  fee. 

It  was  later  held  in  Vandermulen  v.  Vandermulen  (108  N. 
T.  195)  that  the  acquisition  of  lands  by  a  railroad  company 
by  condemnation  operated  as  a  sale  and  as  a  transfer  of  title 
to  the  company;  in  theory,  the  owner  takes  'the  compensation 
awarded  as  a  substitute  for  the  land.  "  The  proceedings  operated 
as  a  sale  of  the  property  taken  and  a  purchase  thereof  by  the  com- 
pany, and  the  interest  acquired,  whatever  its  exact  legal  character, 
was  scarcely  less  than  a  fee.  If  a  technical  reversion  remained 
in  the  defendant,  the  interest  was  so  remote  that  its  value  is 
scarcely  appreciable."  The  title  acquired  would  vest  during  the 
corpoi'ate  existence  of  the  company  or  as  it  might  be  extended  by 
legislation ;    it  might  also  fbe  transferred  to  a  new  corporation. 

It  therefore  appears  that  a  railroad  company  is  entitled  to 
the  full  value  of  lands  appropriated  by  the  State,  whether  such 
lands  are  owned  by  the  railroad  company  in  fee  or  by  virtue  of 
condemnation  proceedings."' 

J.     Feawchise. 

The  value  of  a  franchise  and  right  to  erect  and  maintain  tele- 
phone poles  and  wires'  was  considered  in  N.  Y.  T.  Co.  v.  State 
(169  A.  D.  310;  154  K  Y.  Supp.  1059;  af.  218  K  Y.  738). 
Three  questions  were  involved,  namely : 

1.  Value  of  franchise. 

2.  Value  of  easement. 

3.  Value  of  structures. 

The  court  held  that,  if  the  franchise  had  been  exercised  and 
in  reliance  thereon  easements  had  been  acquired  to  erect  a  tele- 
phone line  upon  the  highway,  and  a  line  had'  been  erected,  the 
franchise,  easement  and  physical  structures  became  property  of 
which  the  owner  could  not  be  deprived  by  the  State  vnthout  com- 
pensation. No  value  was  placed  upon  the  franchise  alone.  The 
value  of  the  easement  wasi  stipulated  at  $1.00  per  pole. 

98.    See  also  Miner  v.  N.  Y.  C.  K.  E.  Co.,  133  N.  Y.  243. 
Eloby  V.  N.  Y.  C.  R.  R.  'Co.,  142.  N.  Y.  176. 
L.  I.  E.  E.  Co.  V.  Mulry,  312  N.  Y.  108. 
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The  right  to  erect  and  maintaia  poles  upon  the  highways  is 
general  to  telephone  and  telegraph  companies  but  until  exercised 
has  no  value. 

A  right  granted  by  the  Legislature  to  fill  in  lands  under  navi- 
jgable  waters  was  considered  a  franchise  in  F.  0.  Oo.  v.  State 
(221  ]Sr.  T.  295,  317).  The  value  thereof  was  fixed  as  the  dif- 
ference between  the  value  of  the  lands  under  water  after  being 
filled  in  less  the  cost  of  filling,  subject  to  certain  conditions 
which  might  exist  and  which  should  be  taken  into  consideration. 
If  the  right  to  fill  in  gave  only  the  right  to  use  the  filled  lands 
as  a  dock,  and  if  the  filled  lands  could  not  be  used  for  general 
beneficial  purposes  such  as  might  be  exercised  by  an  owner  in 
fee,  the  value  of  the  land  would  not  be  the  fee  value  but  some- 
thing less.  This  would  depend  on  the  value  of  the  filled  land 
for  the  uses  to  which  it  could  be  legally  put  under  the  fran- 
chise. ,  ,  ' 

K.     Revocable  Feanchise  oe  License. 

A  franchise  may  be  revocable  and  subject  to  forfeiture  by 
failure  to  exercise  it  or  by  abandonment  after  it  has  been  exer- 
cised. If  no  time  is  prescribed,  it  must  be  exercised  within  a 
reasonable  time.°° 

Until  a  revocable  license  has  been  revoked,  it  has'  value, 
although  there  may  be  difBoulty  in  arriving  at  the  value  thereof. 
Matter  of  City  of  'New  York  (227  IST.  Y.  119)  involved  the 
value  of  a  license  or  permit  to  erect  a  shed  upon  a  pier  in  the 
City  of  New  York.     A  distinction  was  made  between: 

(a)  An  unshedded  pier. 

(b)  A  shedded  pier  under  a  revocable  license. 

(c)  A  shedded  pier  under  an  irrevocable  license. 

The  first  two  were  valued  the  same.  The  court  held  that  there 
is,  or  may  be,  a  difference  in  value,  as  indicated  by  the  testimony, 
between  a  revocable  license  unrevoked  and  an  irrevocable  license. 

The  difficulty  of  fixing  the  value  of  any  revocable  right  is 

99.     F.  C.  Co.  V.  State,  azi  N.  Y.  295,  319. 
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apparent.  The  law  of  probability  always  steps  in.  If  the  right 
•should  never  be  revoked,  it  would  be  as  valuable  as  an  irrevo- 
cable right.  If  it  should  be  revoked  imanediately,  it  would  have 
no  value.  This  leaves  the  question  open  to  more  or  less  specu- 
lation. A  fixed  policy  on  the  part  of  a  city  or  of  the  State, 
relative  to  property  similarly  situated,  mi^ht  indicate  the  prob- 
ability of  a  revocation.  So,  a  failure  to  improve  within  a  reason- 
able or  fixed  time,  or  a  failure  to  improve  on  account  of  excessive 
cost  of  improvement  or  because  the  property  would  not  be  de- 
eiraible  or  available  if  improved,  might  indicate  an  abandon- 
ment or  forfeiture. 

This  difficulty  of  fixing  the  value  of  a  revocable  right  was  recog- 
nized in  F.  C.  Co.  V.  State  (221  N.  Y.  295,  321).     To  quote: 

"  The  liaibility  to  forfeiture  of  claimant's  rights  for  non- 
user  has  been  somewhat  discussed  by  counsel  and  considered 
by  us.  If  it  should  appear  on  the  new  hearing,  which 
is  necessary,  that,  at  the  time  of  the  appropriation  by  the 
State,  claimant's  franchise  had  become  subject  to  forfeiture 
or  to  a  iona  fide  serious  claim  of  forfeiture,  this  might  be 
claimed  to  be  an  element  to  be  considered  in  fixing  its  market 
value  in  these  proceedings.  While  we  have  deemed  it  nec- 
essary in  determining  the  character  of  claimant's  rights  to 
indicate  our  views  in  respect  of  a  liaibility  to  forfeiture  for 
non-user,  we  shall  not  express'  any  opinion  upon  the  question 
whether  the  findings  indicate  a  liability  to  forfeiture  at  the 
time  of  the  appropriation  or  whether  liability  to  such  forfeit- 
ure or  to  a  serious  claim  thereof,  if  established,  could  properly 
he  considered  in  these  proceedings  in  fixing  values.  Those 
questions  were  not  tried  or  considered  in  the  courts  below,  at 
least  under  any  such  theory  as  we  are  holding  to  be  applicable 
to  claimant's  position,  and  we  deem  it  more  just  to  withold  our 
consideration  of  them,  if  necessary  at  all,  until  such  considi- 
eration  has  been  had. 

"  There  may  he  still  other  conditions  which  would  be  a 
proper  subject  of  consideration  in  fixing  values  upon  the 
theory  which  we  have  adopted.  We  are  not  attempting  to 
foresee  and  make  a  full  and  complete  statement  of  every 
one  of  these.     We  are  simply  stating  some  of  them  to  sustain 
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the  proposition  that  there  111118*  he  a  new  hearing  of  the 
claim." 

A  new  hearing  was  had  before  the  Court  of  Claims  and  a  de- 
cision rendered  by  that  court,^""  holding  that  the  rights  granted 
by  the  Legislature  had  not  been  "  questioned,  withdrawn,  revoked, 
forfeited'  or  abandoned "  and  that  claimant  had  "  an  inchoate 
vested  interest  in  lands  *  *  *  a  property  right ;  "  that  such 
right  was  capable  of  being  transferred  and  that  it  had  a  very  sub- 
stantial market  value.  The  Court  of  Claims  awarded  the  same 
value  for  the  lands  under  water  not  filled  in  as  for  the  lands  under 
water  filled  in,  less  the  cost  of  filling  the  lands  still  under  water. 
An  appeal  was  taken  to  the  Appellate  Division,  which  affirmed 
by  a  divided  court.^ 

An  example  of  a  revocable  license  created  by  acquiescence  or 
parol  consent  ^  may  be  found  in  Munter  v.  Kobre  (107  Misc.  261). 
It  was  held  that  such  a  license  even  when  executed  was  not  ir- 
revocable. Such  a  license  could  not  have  value.  A  structure 
erected  pursuant  thereto  may  have  value,  but  the  owner  of  the 
land  on  which  it  is  erected,  rather  than  the  one  who  erected  it, 
would  be  the  one  entitled  to  compensation.' 

L.     Value  on  Re-conveyance. 

Lands  appropriated  under  the  so-called  Barge  Canal  and  Term- 
inal Acts  may  be  re-conveyed  in  whole  or  in  part,  in  fee  or  sub- 
ject to  reservations.  In  case  of  such  a  re-conveyance,  if  the 
Canal  Board  does  not  fix  the  value  of  the  part  not  re-conveyed  or 
damages  resulting  from  the  appropriation,  in  the  first  instance, 
the  Court  of  Claims  may  fix  such  value  or  damages  or  both  on 
condition  that  a  renoonveyance  be  made,  subject  to  the  approval 
of  the   Canal  Board.     If  liie  re-conveyance   is  first  made,   the 

100.     110  Misc.  164;  180  N.  Y.  Supp.  241. 

1.  194  A.  D.  608. 

2.  See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  17, 
p.  635. 

3.  See  also  Duryee  v.  Mayor,  96'  N.  Y.  477,  84. 
Munson  v.  Reid,  46  Hun  399. 
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Court  of  Claims  may  likewise  fix  such  value  or  damages  or  both^ 
if  the  Canal  Board  has  not  fixed  the  terms.* 

M.     Hjghwats  and  iStebets.* 

The  question  of  the  value  of  lands  lying  within  highways  and 
streets  has  been  a  most  disturbing  one,  due  undoubtedly  to  the 
multiplicity  of  interests.     Three  questions  are  involved: 

1.  Fee  ownership, 

2.  Private  easements. 

3.  Public  easements. 

On  the  origin  of  the  State  Government,  certain  highways  were 
in  existence.  Later,  as  the  State  granted  lands,  it  reserved  "  five 
acres  of  every  hundred  acres  so  sold,  for  highways."  The  con- 
clusion has  been  reached  that  this  was  a  reservation  of  an  ease- 
ment for  the  benefit  of  the  People  and  that  the  fee  passed  to  the 
patentee.''  Whether  or  not  highways  were  thereafter  laid  out 
by  virtue  of  this  reservation  does  not  appear  from  the  records.. 

Highways  were,  however,  laid  out: 

Pursuant  to  this  reservation,  or 
by  dedication,  or 
by  user,  or 
as  provided  by  statute. 

The  provisions  for  laying  out  highways  and  as  to  highways  by 
dedication  and  use,  as  now  existent,  are  found  in  Article  VIII 
of  the  Highway  Law. 

1.     Fee  Ownership. 

In  general,  lands  within  a  highway  or  street  are  owned  in  fee 
by  the  owners  of  lands  adjoining  same  or  by  another.  This  owner- 
ship is  subject  to  the  easements  in  favor  of  adjoining  lands  for 
purposes  of  ingress  and  egress. 

4.    iSection  5,  Barge  Canal  Act. 

*  See  also  Weed's  Practical  Heal  Estate  Law,  p.  1004. 

6.    iSfee  "Appendix  I." 
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Highways,  not  being  so  numerous  as  streets,  and  passing  through 
property  not  as  valuable  as  that  through  which  streets  pass,  are 
less  frequently  involved  than  streets.  The  question  as  to  the  value 
of  lands  within  a  street  arises  very  often  by  reason  of  the  appro- 
priation by  the  State  of  lands  within  streets. 

As  a  result  of  the  growth  of  villages  and  cities,  lands  formerly 
used  for  agricultural  or  other  purposes'  have  been  laid  out  into 
lots  and  streets,  and  in  many  instances  maps  thereof  showing 
such  lots  and  streets  have  been  made  and  filed.  This  alone  did 
not  affect  the  fee  ownership.* 

In  general,  a  conveyance  of  such  a  lot  carried  title  to  the  street 
or  streets  adjoining  such  a  lot  —  if  an  interior  street,  to  the  center 
thereof,  and  if  an  exterior  or  marginal  street,  to  all  of  same. 

In  many  instances,  lots  only  were  conveyed,  the  fee  title  to  the 
lands  within  the  street  remaining  in  the  grantor.' 

If  the  fee  of  a  street  was  conveyed  as  a  part  of  a  lot,  it  became 
burdened  with  a  private  easement  for  the  benefit  of  the  other  lots, 
in  so  far  as  it  becaiae  necessary  for  purposes  of  ingress  and 
-egress  to  and  from  the  other  lots. 

The  same  would  be  true  in  case  the  fee  of  the  street  was  re- 
tained by  the  grantor  of  the  lots. 

An  easement  of  access  applies  only  in  blocks  in  which  lots  are 
sold.' 

This  fee  ownership,  whether  vested  in  the  owner  of  the  adjoin- 
ing lots  or  in  the  common  grantor,  has  been  generally  held  to 
have  only  a  nominal  value,  as  it  would  always  be  subject  to  the 
rights  of  the  several  lot  owners  for  purposes  of  travel." 

The  general  public  might  travel  such  a  street  and  the  question 
'of  a  public  easement  arise  by  dedication  or  user. 

A  highway  or  street  does  not  become  public  by  dedication  ^^ 

6.  Matter  of  CSty  of  New  York,  186  A.  D.  457;   174  N.  Y.  Supp.  600. 

7.  Tietjen  v.  Palmer,  121  A.  D.  233.;  105  N.  Y.  Supp.  790. 

8.  Matter  of  CSty  of  N.  Y.,  186  A.  I>.  457;  174  N.  Y.  Supp.  600. 

9.  See  Stillman  v.  City  of  Olcan,  184  A.  D.  SeS;   171  N.  Y.  Supp.  445; 
rev.  228  N.  Y.  322. 

Matter  of  City  of  New  York,  1%  N.  Y.  28&. 

10.  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  21, 
;p.  254;  Bk.  29,  p.  837. 
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alone;  there  must  he  an  accep'tance  by  the  public  authorities 
competent  to  accept  the  highway  or  such  a  common  user  as  to 
make  the  highway  or  street  public.  But,  general  user  by  the 
puiblic  at  large  alone,  without  the  accompanying  acts  of  the 
municipal  authorities  in  repairing  or  maintaining  it,  may  not 
constitute  a  public  highway.^^ 

A  dedication  followed  by  acceptance  by  the  municipal  author- 
ities does  not  vest  the  fee  in  a  municipality/^ 

In  some  instances,  the  common  grantor  has  conveyed  the  fee 
of  a  street  to  a  village  or  city  in  which  the  land  is  located.  The 
village  or  city  might  take  the  fee,  subject  to  the  private  and  pub- 
lic easements  referred  to ;  this  fee  would  have  no  more  value  than 
before  the  conveyance ;  the  municipality  by  taking  the  convey- 
ance could  create  no  value.  The  question  has  arisen  as  to  whether 
a  municipality  can  acquire  a  fee  in  a  public  street  as  against  the 
State. 

"  Where  the  fee  of  a  street  or  highway  is  in  a  city,  the 
city  holds  the  street  in  trust  for  the  People  at  large."  "  Such 
fee  would  not  be  such  a  property  right  as  would  be  protected 
by  the     *     *     *     Constitution.' 


»  13 


The  distinction  between  governmental  and  private  ownership 
in  streets  by  a  municipality  wtas  considered  at  length  in  People  v. 
Kerr  (2Y  N".  Y.  188).  Held,  that  in  case  of  an  ordinary  highway, 
all  that  the  State  or  the  public  obtain  by  the  dedication  or  opening 
of  same  is  an  easement  of  a  limited  character;  that  even  though 
the  entire  title  in  fee  to  a  street  should  vest  in  a  city,  as  a  result 

11.  Matter  of  Starr  St.,  73  Misc.  380;  131  N.  Y.  Supp.  71. 

Citing  People  v.  Underbill,  144  N.  Y.  316,  and  Smith  v.  S'mythe,  197  N.  Y. 
457. 

See  also: 

Stoekwell  v.  Dunckel,  174  A.  D.  481;   159  N.  Y.  Supp.  32. 

Johnson  v.  Niagara  Falls,  230  N.  Y.  77. 

Matter  of  Wallace  Ave.,  179  A.  D.  172;  166  N.  Y.  Supp.  439;  rev.  332  N.  Y. 
139. 

12.  Matter  of  Mayor  of  N.  Y.,  131  A.  D.  696;  116  N.  Y.  Supp.  471; 
af.  197  N.  Y.  518. 

13.  McOutcheon  v.  T.  S.  Co.,  16i8  A.  D.  301,  10;   154  N.  Y.  Supp.  711. 
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of  the  exercise  of  the  right  of  eminent  domain,  it  would  so  vest 
"  for  pnWic  purposes  and  not  for  profit  or  emolument  of  the 
city  5"  that  the  title  so  acquired  is  under  the  control  of  the  Legis" 
lature  "  for  any  public  purposes,  as  any  property  held  directly 
by  the  State;  "  that  the  same  condition  of  title  would  result  in 
case  the  lands  were  acquired  by  voluntary  grants  or  conveyances^ 
such  as  were  before  the  court. 

These  governmental  trust  powers  of  municipalities  were  also 
discussed  in  later  decisions.^* 

A  recent  decision,  People  ex  rel.  Palmer  v.  Travis  (223  N.  Y, 
150),  is  to  the  effect  that  there  is  a  distinction  between  property 
held  for  governmental  purposes  and  that  owned  by  a  municipality 
in  its  so-called  private  capacity ;  "  that  as  to  the  former  the  Legis- 
lature has  'absolute  control  "  and  "  may  take  it  without  compensa- 
tion or  devote  it  to  such  public  purposes  as  it  thinks  best." 

It  thus  appears  that  the  fee  ownership  of  lands  within  a  high- 
way or  street,  when  vested  in  an  individual,  has  only  a  nominal 
value,  and  when  vested  in  a  municipality,  no  value.^' 

The  municipality,  as  such,  could  have  no  proprietary  interest 
in  lands  acquired  for  S'treet  purposes  if  it  assessed  the  cost  of 
opening  a  street,  including  the  land  taken,  against  the  land  bene- 
fited by  the  improvement ;  it  would  simply  act  in  its  governmental 
capacity  in  opening  the  street.  If,  however,  the  municipality 
should  acquire  the  fee  and  pay  a  full  value  therefor  out  of  the 
general  funds,  it  might  have  more  than  a  nominal  interest  should 
the  lands  within  the  street  be  taken  by  the  'State  for  other  purposes. 
But,  even  though  the  municipality  might  have  an  interest  repre- 
sented by  an  expenditure  made  by  it  for  the  land,  such  land  vrouJd 
generally  be  burdened  by  easements  for  the  benefit  of  adjoining 

14.  Darlington  v.  Mayor,  31  N.  Y.  164. 
County  of  Albany  v.  Hooker,  204  N.  Y.  1. 

See  alao  Ogden  v.  New  York,  141  A.  D.  578;  126  N.  Y.  iSupp.  IS?. 
Canavan  v.  Mechanicville,  229  N.  Y.  473,  6. 

15.  See  People  ex  rel.  Brown  v.  Purdy,  186  A.  D.  54;  173  N.  Y.  Supp.  782; 
af.  226  N.  Y.  635. 

Matter  of  City  of  N.  Y.,  186  A.  D.  457;  174  N.  Y.  Supp.  600. 
Matter  of  City  of  N.  Y.,  212  N.  Y.  538,  45. 

Matter  of  Board  of  Water  Supply,  73  Misc.  231,  42;  130  N.  Y.  Supp.  997; 
af.  151  A.  D.  885.  1 
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property.  The  interest  of  the  municipality  would,  therefore,  have 
only  a  nominal  value,  when  taken  hy  the  iState. 

In  Matter  of  Board  of  Water  Supply,"  an  award  of  $1,350  was 
made  to  the  owners  of  the  fee  of  lands  within  a  street,  suhject  to 
the  easements  therein  of  the  owners  of  adjoining  lands.  It  ap- 
peared that  the  public  authorities  were  very  likely  in  the  near 
future  to  abandon  the  highway,  and  it  was  held  that  the  award 
was  warranted  by  reason  of  the  contemplated  abandonment. 
Other  lands  within  the  streets  were  held  to  have  a  nominal  value 
only  and  nominal  awards  were  directed.  (Page  242.)  This 
decision  was  affirmed  without  opinion.  It  was  distinguished  in 
Walker  v.  Mueller." 

Although  it  has  been  urged  that  the  fee  of  lands  within  a  street 
has  value,  it  is  hardly  conceivable  that  such  value  can  be  more  than 
nominal  under  any  circumstances,  if  the  fee  owner  does  not  own 
adjoining  lands.  Even  though  the  fee  owner  of  the  street  owns  an 
adjoining  lot,  so  long  as  the  street  is  burdened  by  private  or  public 
easements,  or  both,  and  until  same  are  extinguished,  the  lands 
within  the  street  could  not  be  privately  utilized  and  would  have 
no  value. 

Although  there  is  no  rule  of  law  that  the  fee  of  lands  in  a  street 
has  only  nominal  value,  sudh  must  generally  be  the  result,  the 
theory  being  that  the  value  of  land  within  a  highway  or  street 
merges  in  the  adjoining  lands.  Such  value  becomes  extinguished 
as  to  the  land  in  the  highway  or  street  and  is  added  to  the  value 
of  the  adjoining  lands  in  the  form  of  an  easement  or  right  of 
ingress  and  egress.  To  quote  from  Matter  of  City  of  New  York 
(196  ISr.  Y.  286)  : 

"  Walker,  a  typical  owner  of  the  fee  in  the  street,  had  and 
could  have  no  benefit  accruing  from  such  ownership,  for  he 
owned  no  adjoining  property  that  could  be  helped  thereby, 
and  the  street  itself  in  the  very  nature  of  the  case  could  never 
produce  any  valuable  thing.  A  naked  unproductive  fee,  in- 
capable of  any  pecuniary  advantage,  existed.  Walker  owned 
some  barren  interest  —  that  was  all.    The  city  took  from  him 

16.  73  Misc.  231;  130  N.  Y.  Supp.  997;  af.  151  A.  D.  &S'5;  206  N.  Y.  680. 

17.  160  A.  D.  704,  »;  145  N.  Y.  Supp.  797. 
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this  land,  as  to  Walker  useless,  bereft  of  enjoyment  and  in- 
capable of  earning.  In  tbe  absence  of  reliable  evidence  that 
it  had  value,  every  consideration  shows  that  it  had  only 
nominal  value.  Hence,  the  owner  of  the  fee  should  share 
nominally  in  the  award." 

A  substantial  siun  was  awarded  to  unknown  owners^  but  the 
Court  of  Appeals  held  that  it  was  unwilling  to  take  part  in  the 
division  of  the  fund  to  which  the  claimants  were  not  justly  or 
equitably  entitled. 

A  country  highway  may  be  productive  outside  of  the  traveled 
part  and  have  value,  even  though  a  street  may  not.^^ 

If  the  private  or  public  easement  has  been  extinguished,  the  fee 
of  the  street  would  not  have  value,  but  if  both  are  extinguished 
it  would  have  substantial  value.  The  existence  and  duration  of 
a  street  was  considered  by  Judge  Vann  in  City  of  Buffalo  v.  D.  L. 
&  W.  E.  K.  Co.  (190  IST.  T.  84).  The  public  aidJionties  may 
formally  close  a  street  or  the  general  public  may  cease  to  use  it. 

A  public  easement  may  be  extinguished  by  preventing  the  gen- 
eral public  from  using  a  street  although  the  act  may  be  unlawful.^* 

2.     Private  Easements* 

The  right  of  access  or  of  ingress  and  egress  is  the  thing  of  value. 
Without  it  an  adjoining  lot  may  be  practically  valueless.  If  this 
right  is  taken  or  destroyed  as  a  result  of  an  appropriation  by  the 
State  of  the  land!  in  a  street,  the  owner  of  an  adjoining  lot  is 
entitled  to  compensation  for  the  injury  done  to  such  lot,  the  same 
as  if  the  street  should  be  closed  in  a  street  closing  proceeding.''* 

18.  See  Town  of  Clarendon  v.  M.  Q.  Co.,  lOa  A.  D.  217;  93  N.  Y.  Supp.  530. 
Weed's  Practical  Eeal  Estate  Law,  p.  1158. 

19.  D.  &  J.  Co.  V.  Tarrytown,  177  A.  D.  743;  164  N.  Y.  Supp.  1090. 

*  See  also  Note,  N.  Y.  Ot.  of  Ap.  Rep.,  Bender  Annotated  E3.,  Bk.  4,  p.  30. 
Weed's  Practical  Eeal  Estate  Law,  p.  SOT. 

20.  See  Matter  of  Wallace  Ave.,  179  A.  D.  172;   166  N.  Y.  Supp.  439; 
rev.  323  N.  Y.  139. 
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Wliether  the  State  through  the  Legislature  employs  the  agency  of 
municipal  officials  to  bring  about  such  closing  or  the  agency  of 
State  officials  can  mate  no  difference." 

No  liability  results  if  the  public  improvement  still  leaves  lots 
accessible  by  public  ways.  While  a  highway  or  street  may  not 
be  closed  to  prevent  access,  "  it  is  enough  if  access  "  *  *  * 
"  is  preserved  though  such  access  may  not  be  quite  so  convenient 
as  it  would  be  if  the  street  were  allowed  to  remain  open." 

An  outlet  must  be  preserved  to  the  next  cross  street  on  each 
side  of  the  lot  affected  but  not  over  all  the  streets  shown  on  a 
map  on  which  the  lot  was  delineated.  Such  a  preservation  may 
not  be  required  in  certain  cases;  a  single  outlet  may  be  sufficient.^^ 

If  private  as  well  as  public  easements  have  been  extinguished 
before  appropriation  by  the  State,  the  land  will  be  considered 
the  same  as  other  lands,  and  valued  accordingly.  Such  easements 
may  be  extin^ished  by  street  closing  proceedings.  The  act  re- 
lating to  proceedings  in  the  City  of  New  York  and  the  effect 
thereof  was  considered  and  the  authorities  reviewed  by  Judge 
Bartlett  in  Barber  v.  Woolf  (216  N".  Y.  7). 

3.     Public  Easements. 

The  general  public  has  the  right  to  travel  any  highways  or 
streets  opened  by  public  authority  or  dedicated  to  the  public  use. 
If  such  a  highway  or  street  is  closed  by  the  State,  no  liability 
results.  Even  the  municipality  through  which  the  highway  or 
street  passed  has  no  claim  against  the  State  for  loss  of  right  to 
travel. 

A  municipality  may  in  its  so-called  private  capacity  own  certain 
property  in  a  street,  such  as  an  improved  surface,  curbs,  water- 
mains,  sewers,  lighting  and  heating  conduits.  If  these  are  appro- 
priated, the  municipality  may  be  entitled  to  compensation.  But 
this  is  to  be  distinguished  from  the  naked  right  to  maintain  a 
street  or  the  fee  ownership  subject  to  the  right  of  private  and 
public  travel. 

21.  Eeis  V.  City  of  N.  Y.,  188  N.  Y.  58,  67. 

22.  Reis  v.  City  of  N.  Y.,  ISS  N.  Y.  58,  68. 
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4.     Generally. 

In  general,  the  State  takes  lands  rather  than  some  right,  title 
or  interest  in  and  to  lands.  A  marginal  street  may  be  taken  and 
an  entire  block  of  lots  left  without  an  entrance.  This  would  re- 
sult in  a  very  substantial  damage  ^^  to  all  but  the  corner  lots, 
which  would  still  have  access  from  the  side  streets.  As  a  result  of 
such  taking,  the  owners  of  lands  in  adjoining  blocks  may  be  re- 
quired to  travel  three  blocks  instead  of  one  to  reach  a  freight  or 
passenger  station  but  they  could  recover  no  damages.  Highways 
or  streets  may  be  cut  in  two  at  a  particular  point  or  lengthened 
by  the  removal  or  change  of  a  bridge  forming  a  connecting  link 
in  the  highway  or  street.  Approaches  to  a  bridge  and  forming  a 
part  of  a  highway  or  street  may  be  rendered  useless  and  no  liability 
result  to  the  owners  of  adjoining  property  if  another  means  of 
travel  is  provided.  Unless  an  individual  has  a  private  right  of 
value  which  is  protected  by  the  constitutional  guarantee,  he  can- 
not recover  for  inconvenience  suffered. 

N.     Change  of  Geade. 

The  authorities  are  uniform  that  the  change  of  a  grade  of  a 
street  or  highway  does  not  give  rise  to  a  claim  for  damages,  unless 
the  Legislature  has  provided  for  such  damages.  No  award  can 
be  made  for  sTich  a  claim  and  no  value  can  be  fixed  although 
damages  may  result.  It  matters  not  that  an  elevation  of  a  highway 
by  the  State  may  effect  the  overflow  of  a  stream  to  the  damage 
of  an  adjoining  lan'd  owner,  if  there  is  no  interference  with  the 
watercourse.^* 

A  distinction  was  made  by  a  divided  court  in  Brooks  v.  State 
(189  A.  D.  24).  The  watercourse  was  interfered  with  by  building 
a  dam  across  it  and  raising  the  water  therein.  A  highway  paral- 
leled the  watercourse.  This  was  raised  and  mad©  to  serve  as  an 
embankment  in  order  to  impound  the  water.  It  was  held  that 
this  was  not  primarily  a  change  of  grade  but  a  canal  improvement 

23.  See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  30, 
p.  &68,  as  to  liability  when  municipality  abandons  highway. 

24.  Burmaster  v.  State,  186  A.  D.  131 ;  173  N.  Y.  Supp.  787 ;  af .  227  N.  Y. 
653. 
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in  which  the  old  highway  was  inciden'tally  destroyed.  Claim  was 
made  for  daanages  to  lands  adjoining  the  highway  because  they 
were  left  helow  the  grade  of  the  highway.  Held  that  claimant 
was  entitled  to  compensation  for  damages  to  such  lands. 

The  principle,  that  the  owner  of  property  abutting  upon  a 
highway  which  is  graded  or  changed  by  the  public  authorities 
has  no  right  of  action  under  the  common  law,  was  expressed  in 
Smith  V.  B.  &  A.  R.  R.  Co.  (181  IST.  T.  132,  44).  However,  it 
was  held  that  a  liability  was  created  by  Section  63  of  the  Railroad 
Law,  which  provided  for  the  acquisition  of  "  lands,  rights  or  ease- 
ments." It  was  stated  in  the  opinion  of  Judge  Haight  that  where, 
by  the  elimination  of  a  grade  crossing  by  carrying  a  highway 
under  or  over  a  railroad,  the  highway  was  depressed  or  elevated, 
thereby  cutting  off  access  to  adjoining  lands  or  limiting  the  use 
of  siudh  access,  damages  resulted  for  which  compensation  should 
be  made. 

The  views  of  Judge  Haight  were  adopted  and  followed  in  Peo- 
ple ex  rel.  Dole  v.  Town  of  Hamburg  (58  Misc.  643;  109  IST.  Y. 
Supp.  913;  af.  127  A.  D.  948,  without  opinion;  af.  193  IST.  T. 
614)  on  the  opinion  of  Judge  Haight.^" 

It  is  to  be  noted  that  the  State  was  not  primarily  concerned 
under  Section  63  of  the  Railroad  Law  in  that  it  did  not  acquire 
lands,  rights  or  easements,  but  that  these  were  acquired  by  the 
municipal  corporation  in  which  the  highway  crossing  was  located. 
The  present  section  of  the  Railroad  Law  is  numbered  92  and 
provides  that : 

"  The  municipal  corporation  having  jurisdiction  over  the 
street,  avenue,  highway  or  road  and  in  which  the  crossing  is 
located,  or  the  state  commission  of  hig'hways  in  case  of  a 
street,  avenue,  highway  or  road  to  be  constructed  or  improved 
as  a  part  of  a  state  or  county  highway,  may  with  the  ap- 
proval of  the  railroad  company  acquire  by  purchase  any 
lands,  rights  or  easements  necessary  or  required." 

25.    iS'ee  also  People  ex  rel.  Dawson  v.  Edwin  Duffey,  177  A.  D.  949;   164 
N.  y.  Supp.  1107;  af.  231  N.  Y.  594. 
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0.     Genebally. 

General  rules  as  to  value  have  ibeen  set  forth  by  former  Judge 
Haight  of  the  Court  of  Appeals  acting  as  an  official  referee,  hear- 
ing claims  filed  for  the  appropriation  of  land.  In  Pratt  v.  State 
(2  St.  Dep.  Eep.  356),  Judge  Haight  stated  as  follows: 

"  The  rule  as  I  understand  it  is  that  the  owner  is  not 
limited  in  compensation  to  tiie  use  which  he  mates  or  has 
made  of  his  property,  but  that  he  is  entitled  to  receive  its 
greatest  value  for  any  purpose  for  which  it  is  adapted.  It 
still,  however,  must  be  limited  to  its  market  vakie  and  in 
determining  such  value,  resort  may  not  be  had  to  profits  made 
in  the  conduct  of  business  which,  may  be  speculative  and  un- 
certain. It  consequently  has  been  held  that  while  the  profits 
of  the  business  are  not  allowable,  still  the  fact  that  business 
is  conducted  upon  the  premises  becomes  a  factor  in  determin- 
ing the  value  of  the  premises.  The  farmer  working  a  farm 
upon  a  lease,  who  has  planted  the  same  with  crops  and  then 
had  the  farm  taken  from  him  at  about  the  time  the  crops  had 
matured  and  were  ready  for  harvest,  would  be  entitled  to 
show  the  fact  as  bearing  upon  the  vakie  of  his  lease  and  as 
an  aid  in  the  determination  of  such  value.  So  also  a  person 
who  had  acquired  interest  in  real  estate  by  a  contract  of 
purchase  for  standing  timber,  in  case  the  premises  were 
taken  from  him  before  he  had  an  opportimity  to  cut  and  re- 
move the  same  he  would  have  the  right  to  show  the  amount 
thereof  and  its  value,  not  for  the  purpose,  however,  of  being 
awarded  damages  as  profits  alone,  but  for  the  purpose  of 
showing  the  value  of  his  leasehold  interest.  And  also  the 
water  power  of  an  owner,  which  is  a  mere  appurtenance'  of 
the  upland,  must  be  included  in  the  award  made  for  the  up- 
land inasmuch  as  no  award  for  water  power  can  be  made 
separate  from  the  land." 

He  also  quoted  from  other  decisions  as  follows: 

"  It  is  doubtless  true,  and  settled  by  authority,  that  the 
landowner  is  not  limited  in  compensation  to  the  use  which 
he  makes  of  his  property,  but  is  entitled  to  receive  its  greatest 
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value  for  any  purpose.  But  still  it  is  the  market  value  of 
tlie  property  tliat  is  the  measure  of  the  compensation.  When^ 
therefore,  it  is  sought  to  show  that  a  tract  of  land  has  a  use 
for  a  particular  purpose,  it  must  also  he  showr  that  it  is 
marketable  for  that  purpose,  or  has.  an  intrinsic  value.  If 
on  a  farm  there  was  a  quarry  or  deposit  of  ore,  the  owner 
would  not  be  limited  to  the  value  of  the  land  as  a  farm,  but 
would  be  entitled  to  compensiation  for  the  quarry  or  mine, 
if  it  enhanced  the  value  of  the  land.  But  though  the  stone  of 
the  quarry  was  good,  or  the  ore  rich,  if  the  location  of  the; 
land  was  such,  either  from  lack  of  transportation  facilities 
or  for  other  reasons,  as  to  render  the  quarry  or  deposit  of  nO" 
practical  advantage  or  value,  then  he  would  be  confined  to  the- 
value  of  his  land  for  farming  purposes.  So  in  this  case  as  tO' 
villa  sites.  Nearly  any  tract  of  land  or  any  farm  can  be  cut 
up  into  lots  or  villa  sites.  The  question  is  not  whether  it 
can  be  so  subdivided,  but  whether  purchasers  for  the  lots  can* 
be  sold  at  intervals,  and  a  number  of  years  must  elapse  before 
the  whole  property  can  be  disposed  of,  it  is  apparent  that  it 
would  be  unfair  to  take  as  the  present  value  of  the  property 
a  sum  only  to  be  realized  after  a  long  lapse  of  time."  *  *  * 
"  In  determining  the  value  of  land  appropriated  for  pub^ 
lie  purposes  the  same  conditions  are  to  be  regarded  as  in  the 
sale  of  property  to  private  parties.  The  inquiry  in  such  cases 
must  be,  what  is  the  property  worth  in  the  market  viewed,  not 
merely  with  reference  to  thei  uses  to  which  it  is  plainly 
adapted,  that  is  to  say,  what  is  it  worth  from  its  availability 
for  valuable  uses.  The  property  is  not  to  be  deemed  worthless 
because  the  owner  allows  it  to  go  to  waste  or  to  be  regarded 
as  valueless  because  he  is  unable  to  put  it  to  any  use.  Others 
may  be  able  to  use  it  and  make  it  conserve  the  necessities  or 
conveniences  of  life." 

Judge  Haight  also  expressed  similar  views  in  Palmer  v.  State 
(11  St.  Dep.  Kep.  46,  66). 

•The  quotation  is  from  Matter  of  Daly  v.  Smith,  IS  A.  D.  194,  7.  The 
following  words  are  omitted:  "be  found,  and  also  how  speedily  found.  For 
if  only  small  parts  can." 
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Judge  Rooney  of  the  Board  of  Claims  said  in  an  opinion  in 
S.  V.  S.  V.  State  (3  St.  Dep.  Eep.  230,  5)  : 

"  That  market  value  of  property  taken  for  public  use  is 
the  correct  measure  of  damage.  All  the  favorable  facts  of  the 
property  together  with  its  improvements  and  capabilities  may 
be  ishovTu  in  estimating  value."     *     *     * 

"  On  the  other  hand,  all  unfavoraible  facts  may  be  shown. 
Speculative  values,  as  to  possible  use  or  possible  improvement 
of  the  property,  are  improper  unless  it  can  be  shown  that 
such  speculative  values  or  probabilities  or  potentialities'  are 
actually  reflected  in  the  market  value  at  the  date  of  the  ap- 
propriation."    *     *     * 

"■So  many  and  varied  are  the  circumstances  to  be  taken 
into  account  in  determining  the  value  of  property  condemned 
for  public  purposes  that  it  is  perhaps  impossible  tO'  formulate 
a  rule  to  govern  its  appraisement  in  all  cases.  Exceptional 
circumsitances  may  modify  the  most  carefully  guarded  rule ; 
but,  as  a  general  thing,  we  should  say  that  the  compensation 
to  the  owner  is  to  be  estimated  >by  reference  to  the  uses  for 
which  the  property  is  suitable,  having  regard  to  the  existing 
business  or  wantS'  of  the  community,  or  such  as  may  be 
reasonably  expected  in  the  immediate  future."  "As  to  hypo- 
thetical, speculative  and  conditional  damages  being  improper, 
a  long  line  of  cases  may  be  cited." 

He  quoted  Judge  Bartlett,  who,  in  speaking  of  the  value  of 
property  taken,  held  as  follows : 

"  If  it  be  useful  for  agriculture  or  for  residence  purposes ; 
if  it  has  adaptability  for  a  reservoir  site  or  for  the  operation 
of  machinery;  if  it  contains^  a  quarry  of  stone  or  a  mine  of 
precious  metals;  if  it  possesses  advantages  of  location  or 
availability  for  any  useful  purposes  whatever;  all  these  be- 
long to  the  owner,  and  are  to  be  considered  in  estimating 
itS'  value." 

In  People  ex  rel.  Brown  v.  Purdy,^°  the  market  value  of  real 
estate  was  held  to  be  "  what  a  purchaser,  who  is  not  compelled  to 

26.     186  A.  D.  54,  7;  173  N.  Y.  Supp.  782;  af.  226  N.  Y.  635. 
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buy,  will  pay  under  ordinary  'circumstances,  to  a  seller  who  is 
not  compelled  to  sell." 

An  award  cannot  be  based  upon  a  theory  of  damage  derive4 
from  conjectural  estimates  and  opinionsi  concerning  the  adaptabil- 
ity of  the  property  for  certain  specific  business  purposes.  The 
owner  should  have  the  "  fair  market  value  for  all  available  uses 
and  purposes."  " 

The  value  should  be  fixed  as  of  the  date  of  taking ;  not  the  value 
at  the  time  of  trial/^ 

Sixth.     Awards. 
A.     Geneeaily. 

1.     Who  Entitled  To. 

Although  awards  are  generally  made  by  the  Court  of  Claims 
for  property  taken  and  not  for  specific  interests  in  and  to  same, 
and  the  court  cannot  determine  conflicting  claims  thereto  without 
consent  (Section  268-a,  Code),  no  award  should  be  made  unless 
all  the  parties  in  interest  are  before  the  court.  They  may  be 
brought  in  under  Sections  281  and  281-a  of  the  Code.  The 
award  should  be  made  to  those  who  are  or  may  be  entitled  to 
compensation.  This  includes  all  who  have  or  who  might  have 
filed  a  claim  for  a  parcel  of  land  or  for  lands,  structures),  waters 
or  interests  therein  appropriated,  taken  or  damaged. 

2.     Searches  —  Abstracts,  Etc.* 

The  persons  in  interest  are  usually  disclosed  by  an  abstract  of 
title,  commonly  called  a  search,  and  an  examination  of  title. 
Searches  are  procured  by  the  Attorney  General,  who  causes  the 
title  to  be  examined  and  reports  to  the  Court  of  Claims  under 
Section  281-a  of  the  Code. 

But  not  all  persons  in  interest  are  so  disclosed.  An  examination 
of  the  premises  is  required  to  discover  persons  in  possession. 

27.  iMatter  of  Bronx  Parkway  Com.,  191  A.  D.  212;  181  N.  Y.  Supp.  2«5. 

28.  Matter  of  (Mayor,  40  A.  D.  2iSl ;  58  N.  Y.  Supp.  58. 
•  See  also  Weed's  Practical  Real  Estate  iLaw,  p.  113S. 

Code  references.     See   Author's   Note  and   Distribution   Table  —  page  zxiy. 
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In  oerfiain  cases  affidavits  are  sufficienit  'to  show  all  rights 
and  interests  not  disclosed  by  the  search.  Section  264  of  the  Code 
provides  that  the  Attorney  General  may  require  a  claimant  to  be 
sworn  and  to  file  "  an  affidavit  stating  any  material  facts  relating 
(to  such  title." 

Most  acts  providing  for  the  appropriation  of  lands  by  the  State 
jrequire  an  approval  of  title  by  the  Attorney  General.  In  the 
absence  of  such  an  act,  the  Comptroller  would  naturally  look  to  the 
Attorney  General  as  his  l^al  adviser  for  an  opinion  as  to  the 
effect  of  a  search  filed'  with  the  Comptroller  under  Section  269 
of  the  Code.  On  the  Attorney  General  resits  the  duty  of  seeing 
that  an  award  is  made  and  paid  to  the  proper  person  and  to  no 
one  else.  Of  course  the  Attorney  General  cannot  act  arbitrarily 
and  say  he  is  not  satisfied  with  an  abstract  without  giving  a  reason. 
As  was  stated'  by  Judge  Andrews  in  People  ex  rel.  Palmer  v. 
Travis  (223  K  T.  150,  5) : 

"  But  the  abstract  must  be  satisfactory  and  show  that  the 
person  who  demands  the  damages  is  legally  entitled  thereto. 
Satisfactory  to  whom  the  respondent  asks.  To  no  one  in  any 
personal  sense.  IN'either  the  Comptroller  nor  the  Attorney 
General  may  say  arbitrarily  we  are  not  satisfied  with  the 
abstract;  it  does  not  show  the  claimant  entitled  to  damages. 
In  the  last  analysis  the  question  is  one  of  law.  Is  the  abstract 
satisfactory  in  form  ?  Does  it  show  what  the  statute  requires 
it  to  show?  That  question  is  to  be  answered  by  the  courts. 
Undoubtedly,  the  Comptroller  does  and  should  consult  with 
the  Attorney  General.  But  on  neither  officer  rests  the  ulti- 
mate decision.  Only  if  there  is  some  reasonable  doubt  should 
.their  rejection  of  the  abstract  be  sustained." 

lit  is  true  that  the  Attorney  General  in  approving  or  disapprov- 
ing a  title  expresses  an  opinion  only,  yet  that  opinion  is  con- 
feoUing  until  reversed  by  the  courts.^" 

An  abstract  of  title  made  by  a  county  clerk  will  not  show 
instruments  recorded  or  filed  in  other  offices;  it  will  not  show 

29.    Grace  v.  Town  of  N.  Hempstead,  166  A.  D.  844,  51;  152  N.  Y.  Supp. 
1X2;  af.  220  N.  Y.  628. 
CoBE  references.     See  Author's   Note  and   Distribution   Table  —  page  xxiv. 
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mergers  and  consolidations  of  railroad  and  other  corporations  or 
a  claim  of  title  by  adverse  possession  or  dower  rights.  In  case  of 
the  death  of  an  owner  intestate,  there  will  be  nothing  to  indicate 
the  names  of  the  heirs  or  that  a  conveyance  executed  by  an  heir  is 
executed  by  the  only  heir,  unless  there  is  a  recital  to  that  effect. 

An  abstract  of  title  made  by  a  title  company  may  show  some 
of  these  facts.     (For  sources  of  title,  see  page  582.) 

In  either  case,  much  remains  for  the  Attorney  General  in  the 
examination  of  the  abstract  submitted  and  of  the  title  generally. 
Every  link  in  the  chain  of  title  must  be  examined  for  infirmities, 
such  as  probate  and  foreclosure  proceedings  and  proceedings  to  sell 
decedent's  or  infant's  real  property. 

As  stated  in  the  Palmer  case  ^"  "  the  abstract  must  be  satisfac- 
tory and  show  that  the  person  who  demands  the  damages  is  legally 
entitled  thereto."  If  it  does  not  so  show,  the  person  claiming 
should  dispose  of  outstanding  interests  as  disclosed  by  the  abstract. 
He  might  secure  a  release  and  assignment  from  the  owner  or 
owners  of  such  an  interest  or  interests  to  himself,  or  he  might 
petition  the  Court  of  Claims  for  an  order  under  Sections  281  and 
281-a  of  the  Code,  bringing  in  such  owner  or  owners.  To  quote 
again  from  the  Palmer  case :  '^  "  Ordinarily  it  would  be  assumed 
that  the  Iburden  of  satisfying  the  requirements  of  the  statute  rested 
on  him  who  wished  for  action  thereunder."  This  indicates  that 
it  is  for  the  claimant  to  move  under  the  sections  referred  to  and 
to  bring  in  other  parties,  unless  he  secures  a  release  and  assign- 
ment from  them  to  himself.     (§§  20,  21,  Court  of  Claims  Act.) 

3.     Releases. 

In  case  of  lands  appropriated  for  Barge  Canal  or  terminal 
purposes,  release  and  ass'ignment  should  be  in  form  like  that  shown 
in  "Appendix  XXII." 

In  case  of  lands  appropriated  for  State  or  public  park  pur- 
poses, release  and  assignment  should  be  in  form  like  that  shown 
in  "Appendix  XXIII." 


30.  323  N.  y.  150,  5. 

31.  a23  N.  y.  150,  5. 
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B.     When  Not  Damages. 

The  distinctiom  between  an  award  for  "  property  taken  "  and 
damages  for  "  property  injured  "  is  pointed  out  by  Judge  Peck- 
bam  In  re  Olark  v.  Water  Oommissioners  (148  N.  Y.  1,  8).  An 
award  for  lands  taken  is  frequently  called  "  damages  "  but  errone- 
ously so.  An  award  for  damages  to  lands  does  not  indicate  a 
passing  of  title  to  the  State  but  only  an  injury  to  the  physical 
property.  To  call  an  award  for  lands  taken  "  damages  "  immedi- 
ately raises  the  question  as  to  whether  same  is  a  substitute  for 
the  land  or  only  compensation  for  some  injury  to  the  land. 

C.     Award  is  Personal  Peopeett. 

"  The  award  takes  the  place  of  land  and  is  to  be  considered  as 
realty  for  the  purpose  of  determining  to  whom  the  same  should  be 
paid.^^  By  this  is  meant  that  the  award  should  be  made  to  the 
person  or  persons  who  own  the  land  at  the  time  of  the  appropria- 
tion.    The  award  is  not  in  fact  realty.^^ 

"  The  award  is  personal  property,  into  which  the  real  property 
taken  has  been  converted  by  operation  of  law.  It  represents  the 
aggregate  value  of  all  the  estates  and  interests  in  the  real  property 
acquired."  ^* 

The  Tiffany  Studios  case,^^  which  was  affirmed  by  the  Court 
of  Appeals  in  223  N.  Y.  712,  is  of  particular  interest  as  it  covers 
various  phases  of  the  subject  under  consideration.  Lands  ait  the 
time  of  the  condemnation  thereof  were  held  by  the  executors  and 
trustees  of  an  estate  until  a  sale  thereof.  The  executors  were 
directed  to  collect  the  income  and  distribute  same.  In  the  event 
of  a  sale,  the  executors  were  directed  to  distribute  the  proceeds 
of  such  sale.  It  was  contended  by  the  executors  that  the  con- 
demnation was  not  a  sale ;  that  the  award  was  real  property  and 
should  be  held  and  administered  by  them  as  such,  only  the  income 
therefrom  to  be  paid  over  to  those  entitled  thereto.     The  court 

82.     Tiflfany  Studios  v.  Seibert,  178  A.  D.  787,  94;   166  N.  Y.  Supp.  304; 
af.  323  N.  Y.  713. 

33.  See  Matter  of  Field,  183.  A.  D.  33&;  1&9  N.  Y.  iSupp.  677. 

34.  Murphy  v.  Hirschman,  168  A.  B.  153 ;  153  N.  Y.  Supp.  849. 

35.  178  A.  D.  7iS7,  94;  166  N.  Y.  Supp.  304;  af.  223  N.  Y.  713. 
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decided  that  the  taking  of  the  land  constituted  a  sale  of  the  prop- 
erty and  operated  as  a  purchase  by  the  condemning  party  for  the 
suni'  fixed  by  the  Commissioners;  that  the  award,  when  paid  to 
and  received  by  the  executors  and  trustees,  was  personal  property 
for  purposes  of  distribution. 

In  Ametrano  v.  Downs  (170  N.  Y.  388),  Judge  Cullen  held 
that  a  condemnation  is  an  involuntary  sale  of  land;  that  there  is 
no  difference  between  a  voluntary  and  an  involuntary  sale  with 
regard  to  the  distribution  of  the  proceeds.  His  decision  (1902) 
was  the  first  authority  on  the  point  in  this  State.  He  stated  that 
"  It  is  settled  by  a  number  of  authorities  that  if  the  sale  be 
made  "  *  *  *  "  i^  the  lifetime  of  the  intestate  the  proceeds 
are  personalty  and  go  to  the  next  of  kin,  while  if  made  after  his 
death  they  are  real  estate  and  go  to  the  heirs  at  law." 

The  distinction  as  stated  is  somewhat  misleading  and  does 
not  in  fact  exist.  On  the  death  of  the  intestate,  title  to  hisi  real 
estate  becomes  vested  in  his  heirs  at  law.  The  sale  is  really  made 
by  the  heirs  at  law.  "  The  proceeds  are  personalty  "  the  same  as 
if  miade  in  the  lifetime  of  the  intestate.  If  the  sale  is  made  by 
the  intestate,  the  proceeds  go  to  his  next  of  kin;  if  the  sale  is 
made  by  the  heirs  at  law,  the  proceeds  go  to  the  next  of  kin  of  the 
heirs  at  law. 

1.     Exception. 

Judge  Cullen  noted  an  exception  to  the  rule  where  the  property 
belongs  to  an  infant  or  to  an  incompetent  person.  In  such  a  case 
"  the  proceeds  retain  their  original  character  of  realty." 

To  treat  ^an  award  "  as  land  to  ascertain  and  fix  rights  could  not 
alter  the  real  and  existing  fact,  that  it  was  proceeds  of  land  al- 
ready sold,  and  merely  awaited  distribution  according  to  the  ante- 
cedent rights  and  liens  of  those  interested."  '^ 

D.     Pass  by  Assigstmbnt  Oklt. 

The  Rochester  ease,  last  cited,  involved  a  fund  paid  into  court 
as  compensation  for  a  water  right  taken  by  condemnation  proceed- 

36.    See  Matter  of  City  of  Kochester,  136  N.  Y.  83,  90. 
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ings.  At  the  time  of  the  condemnation,  the  lands  were  covered 
by  a  mortgage ;  foreclosure  proceedings  were  pending. 

It  was  held  that  the  land  not  affected  by  the  condemnation  could 
be  sold  and  conveyed  on  the  foreclosure ;  that  as  to  the  lands  being 
condemned  the  right  of  the  mortgagees  became  an  equitable  lien 
upon  the  award  in  the  proceedings  to  the  extent  of  any  deficiency 
which  the  land  sold  and  conveyed  did  not  pay.  The  fund  result- 
ing from  the  condemnation  did  not  pass  by  the  referee's  deed; 
the  fund  was  not  sold  (but  remained  in  the  hands  of  the  court 
for  distribution. 

A  claim  resulting  from  an  appropriation  or  condemnation  is 
"  a  mere  right  of  action  not  running  with  the  land."  Neither  the 
claim  nor  the  award  will  pass  under  a  deed  unless  "  specially 
assigned."  ^^ 

E.     Subject  to  Easements. 

Awards  may  be  made  to  the  owner  of  the  fee  subject  to  an  ease- 
ment right.  In  other  words,  the  value  of  the  fee  is  reduced  by 
reason  of  the  easement  right  and  an  award  may  be  made  accord- 
ingly. In  some  instances  a  fee  may  have  only  a  nominal  value 
or  a  very  small  value,  depending  upon  the  extent  to  which  the  ease- 
ment right  is  or  might  be  used  and  the  possibility  of  use  of  the 
land  by  the  fee  owner. 

If  an  award  is  made  for  lands  in  ignorance  of  an  easement  right, 
the  award  may  be  reduced  by  the  Court  of  Claims  on  proof  of 
the  facts.     This  is  frequently  done  by  stipulation  and  order. 

E.     Paet  Ikteeests. 

An  award  may  be  made  for  an  undivided  interest.  One  ten- 
ant in  common  may  secure  an  award  if  his  co-tenant  does  not 
join  with  him.  In  general,  however,  awards  should  be  made 
for  the  land  subject  only  to  easement  rights'  which  may  be  more 
valuable  than  the  land.  If  one  person  owns  the  land  and  another 
owns  the  trees  growing  thereon  or  the  buildings  erected  thereon, 

37.    Matter  of  Mayor,  116  A.  D.  252;  101  N.  Y.  Supp.  613. 
To  the  same  eflfect,  see  Harris  v.  K.  R.  Co.,  116  A.  D.  704 ;  101  N".  Y.  Supp. 
1104. 
Matter  of  Leist,  189  A.  D.  155;  178  N.  Y.  Supp.  S68. 
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it  is  proper  to  make  an  award  to  each  for  the  value  of  what  each 
owns  separate  and  distinct  from  the  other.  Such  ownership  is 
distinguishajble  from  an  ownersihip  in  common.  One  person  may 
own  the  land,  and  all  or  a  part  thereof  may  be  covered  by  a  pond 
of  water  which  also  covers  other  lands,  and  which  may  have 
been  created  by  a  dam  located  on  the  land  or  on  other  land^. 
It  then  becomes  necessary  to  determine  the  value  of  each  and  to 
make  separate  awards — one  for  the  land  taken,  and  the  other 
for  the  water  power  destroyed.  Other  situations  may  be  pre- 
sented, each  requiring  specific  considteration.  As  a  general  rule, 
one  award  should  be  made  where  interests  are  held  in  common  and 
separate  awards  should  be  made  where  the  rights  are  severable 
and  may  be  separately  appraised. 

It  has  been  held  that  no  power  exists  in  a  surrogate  to  com- 
pute the  value  of  a  life  estate  without  the  consent  of  the  life  ten- 
ant.^' In  case  the  consent  of  the  life  tenant  is  given,  the  ques- 
tion arises  as  to  whether  a  remainderman  would  be  bound.  This 
depends  somewhat  upon  the  application  of  Sections  1553  and  1569 
of  the  Code  of  Civil  Procedure,  which  provide  for  the  determi- 
nation of  a  gross  sum  and  the  payment  or  investment  thereof. 

G.     Inteeest  on  Awards. 

The  constitutional  provision  that  just  compensation  shall  be 
made  for  property  appropriated  requires  the  payment  of  interest 
from  the  time  of  the  taking.  In  theory,  payment  should  be  made 
the  moment  the  property  is  taken.  Interest  should  be  allowed  by 
reason  of  a  delay  in  payment  occasioned  by  the  necessity  of  filing 
a  claim,  proving  the  value,  examining  the  title  and  determining 
the  amount  to  be  awarded.  The  award,  when  made,  is  made  as  of 
the  day  of  the  appropriation.  It  is  immaterial  that  the  property 
may  be  worth  more  or  less  at  the  time  of  the  trial  or  when  the 
amount  awarded  is  finally  fixed.  The  award  should  be  the  value 
of  the  property  when  taken,  to  which  interest  should  be  added 
as  a  matter  of  course  unless  the  owner  retained  possession  after 

38.     Matter  of  Camp,  12&  N.  Y.  377,  88. 
Code  references.     See  Author's  Note  and   Distribution   Table  —  page   xxiv. 
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the  date  of  appropriation.     As  was  stated  in  Matter  of  Mayor  ^^ 
(approved  in  Matter  of  Mayor) :  *° 

"  The  true  rale  would  be  "  *  *  *  "  as  in  the  case  of 
other  purchases,  that  the  price  is  due  and  ought  to  be  paid  at 
the  moment  the  purchase  is-  made,  when  credit  is  not  specially 
agreed  on.  And  if  a  pie-powder  court  could  be  called  on 
the  instant  and  on  the  spot,  the  true  rule  of  justice  for  the 
public  would  be  to  pay  the  compensation  with  one  hand 
whilst  they  apply  the  axe  "with  the  other;  and  this  rale  is 
departed  from  only  because  some  time  is  necessary  by  the 
forms  of  law  to  conduct  the  inquiry. 

"  This  is  a  clear  statement  of  the  true  basis'  for  that  just 
compensation  which  the  Constitution  guarantees.  Upon  both 
principle  and  authority  the  property  owners  were  entitled 
to  the  cash  value  of  their  lands  upon  the  ninth  day  of  Janu- 
ary, 1895,  and  the  obligation  of  the  city  to  pay  that  cash 
value  (when  ascertained)  as  of  that  date  then  accrued. 
Upon  that  obligation  the  right  of  interest  rests.  If  the  prop- 
erty owners  were  then  entitled  to  their  money,  they  were 
equally  entitled  to  its  use  or  to  the  legal  substitute  for  its 
use." 

"  *  *  *  But  '  no  case  can  be  found  where  the  rale 
is  laid  down  that  the  owner,  pending  a  specific  performance 
of  a  contract  of  purchase,  is  to  have  both  the  possession  of 
the  property,  the  value  of  its  use  and  occupation,  and  inter- 
est upon  the  purchase  price.'  " 

To  be  entitled  to  interest  for  the  full  period,  the  claimant  should 
diligently  prosecute  his  claim.  He  should  not  be  permitted  to 
delay  an  award  because  his  claim  is  drawing  interest  at  the  rate 
of  six  per  cent.  To  obviate  the  possibility,  Section  284  was 
added  to  the  Code  in  1916.  It  provides  that  the  Attorney  General 
may  notice  a  claim  for  trial  and  that  when  the  claim  is  reached 
for  trial  by  the  Court  of  Claims,  if  the  claimant  is  not  ready  to 
proceed  to  trial,  interest  shall  not  accrue  or  be  allowed  upon  the 

89.     40  A.  D.  281;  &»  N.  Y.  Supp.  58. 

40.     15&  A.  D.  315,  18;  134  N.  Y.  gupp.  844. 
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claim  between  sucli  date  and  the  entry  of  judgment  unless  the 
court,  in  the  exercise  of  its  discretion,  for  good  cause  shown,  shall 
otherwise  determine.  (Now  §§  18,  19,  24,  Court  of  Claims 
Act). 

H.     Taxes  Not  to  Be  Added. 

When  title  passes  to  the  State  on  the  date  of  appropriation,  the 
owner  is  relieved  from  paying  taxes  levied  after  that  date.  And 
the  State  may  not  be  liable  for  such  taxes.  If,  however,  the  owner 
remains  in  possession  and  enjoyment  of  the  property  after  the 
date  of  appropriation,  and  pays  taxes,  he  would  not  be  entitled 
to  a  refund  from  the  State.  The  value  of  the  use  might  be  an 
equivalent  of  taxes  and  initerest.*^ 

I.       DiSBUESEMENTS  ALLOWED. 

In  making  an  award,  the  question  sometimes  arises  as  to 
whether  claimant  is  entitled  to  the  cost  of  a  search  of  the  lands 
for  the  appropriation  of  or  damage  to  which  the  claim  was  filed. 
The  general  rule  was  laid  down  by  Judge  Rodenbeck  of  the  Court 
of  Claims  in  Brainard  v.  State  (74  Misc.  100).  He  held  that 
reasonably  necessary  expenses  form  a  part  of  the  constitutional 
guarantee  of  just  compensation.  He  allowed  disbursements  for 
abstract  of  title,  printing  claim,  furnishing  blue  prints  and  trac- 
ing of  maps,  but  not  services  of  expert  witnesses.     (Page  126.) 

A  similar  conclusion  was  reached  by  the  Appellate  Division  in 
BuTchard  v.  State.** 

J.     Deposit  of  Awaeds. 

Section  88  of  the  Canal  Law,  which  had  its  origin  in  1841,  pro- 
vided for  the  deposit  of  an  award  by  the  Comptroller,  in  a  bank, 
whenever  it  appeared  that  there  was  a  lien  or  incumbrance  on  prop- 
erty appropriated.  Such  award  was  to  be  paid  and  distributed  to 
the  persons  entitled  thereto  as  ordered  by  the  Supreme  Court. 

Under  this  provision,  the  Comptroller  designated  a  bank  in 

41.  Matter  of  Mayor,  40  A.  D.  2.81;   58  N.  Y.  Supp.  58. 

42.  128  A.  D.  750;  113  N.  Y.  Supp.  238;  dis.  193  N.  Y.  577. 
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Albany  as  a  depository.  Award's  were  deposited  in  such  bank 
not  only  in  case  of  a  lien  or  incumbrance,  but  also  where  there 
were  conflicting  or  outstanding  claims.  Of  course,  it  was  nec- 
essary, following  the  making  of  the  award,  to  enter  judgment  in 
the  Court  of  Claims  before  making  the  deposit. 

The  application  of  Section  88  of  the  Canal  Law  was  considered 
by  Judge  Rodtenbeck  of  the  Court  of  Claims-  in  Moroney  v, 
State.*^  He  held  that  a  lease  was  an  incumbrance,  and  that  the 
value  thereof  must  come  out  of  the  amount  awarded  for  the  land 
taken;  that  unlessi  the  owner  of  the  lease  and  the  owner  of  the 
fee  were  both  parties  to  the  claim  before  the  Court  of  Claimsy 
and  unless  consent  was  given  to  the  fixing  of  the  value  of  the 
lease  by  the  court,  the  award  must  be  deposited. 

People  ex  rel.  Smith  v.  Sohmer**  involved  the  question  of  a 
marketable  title  to  lands  appropriated  by  the  State.  Claimant's 
title  was  defective  in  that  it  was  subject  to  a  contingent  reminder 
on  behalf  of  persons  unborn.  Held,  that  the  award  made  by  the 
Court  of  Claims  was  not  for  the  value  of  claimant's  interest  in 
the  land©  appropriated  but  "  the  value  of  a  marketable  title  to 
such  lands."  Claimant  was  not,  therefore,  legally  entitled  to 
receive  the  award,  but  he  was  entitled  to  have  it  deposited  under 
Section  88  of  the  Canal  Law. 

By  Chapter  730  of  the  Laws  of  1917,  Section  88  of  the  Canal 
Law  was  repealed.  Section  268-a  of  the  Code  of  Civil  Procedure 
was  substituted.  It  is  broader  than  Section  88  of  the  Canal  Law 
and  ooveres  not  only  liens  and  incumbrances  but,  also,  adverse  or 
conflicting  claims  or  rights;,  the  interest  or  ownership  of  which 
are  indeterminable  or  unknown.     It  reads  as  follows: 

§   268a.     Disposition  of  adverse  and  conflicting  claims. 

"  If  there  are  adverse  and  conflicting  claims  to  the  lands, 
structures',  waters,  franchises  or  any  other  property  what- 
soever lawfully  appropriated  by  the  state  or  an  apparent 
lien  or  incumbrance  on  the  property  so  appropriated  or  on  any 

43.  «7  MiBC.  5«;  134  K  Y.  Supp.  824. 

44.  163  A.  D.  S30';  149  N.  Y.  iSupp.  276;  af.  215  N.  Y.  70«. 

Code  references.     See  Author's   Note  and   Distribution    Table  —  page   xxiv. 
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interestt  therein,  or  to  the  award  therefor,  unless  the  holders, 
of  such  adverse  or  conflicting  claims  or  the  owner  of  such 
lien  or  incumhrance  shall  consent  that  their  respective  inter- 
ests may  he  determined  by  the  court  of  claims,  or  if  the 
owners  of  any  property  so  appropriated  or  of  any  interests- 
therein  are  indeterminable  or  unknown,  the  court  shall 
direct  the  comptroller  to  deposit  the  amount  awarded  in  any 
bank,  in  which  moneys  belonging  to  the  fund  from  which 
such  compensation  is  payable  may  be  deposited,  to  the  account 
of  siuch  award,  to  be  paid  and  distributed  to  the  persons  en- 
titled to  the  same  as  ordered  by  the  supreme  court  on  appli- 
cation of  any  person." 

In  consitruing  Section  88  of  the  Canal  Law,  the  court  in 
]Sr.  Y.  T.  Co.  V.  State,*'  observed  that  a  deposit  by  the  Comptroller 
"  is  permissive  and  not  mandatory."  The  same  observation  does 
not  apply  to  Section  268-a  of  the  Code;  "the  court  shall  direct 
the  comptroller  to  deposit." 

The  court  in  the  Sohmer  case  **  stated  that  the  award  should 
be  "  deposited  by  the  Comptroller  at  interest  in  a  bank."  There 
was  no  provision  in  Section  88  of  the  Canal  Law  for  interest  and 
there  is  none  in  Section  268-a.  Experience  has  taught  that  banks 
will  not  pay  interest  on  such  deposits,  and  refuse  to  accept 
same,  if  interest  is  required  to  be  paid,  for  the  reason  that  the- 
length  of  time  of  deposit  is  so  variable.  If  a  situation  is  com- 
plicated, the  bank  naturally  requires  legal  advice  relative  to  the 
payment  and  distribution  of  the  award,  the  cost  of  which  may 
equal  or  exceed  the  value  of  the  use  of  the  money  during  the 
time  of  its  deposit. 

1.     Bond  in  Lieu  of  Deposit. 

The  proposition  to  file  a  bond  and  thus  obviate  the  necessity 
of  a  deposit  is  sometimes  made  by  claimants.  It  is  usually  made- 
to  the  Attorney  General  as  an  indlucement  for  him  to  waive  an 

45.  169  A.  D.  310,  20;  154  N.  Y.  Supp.  1059;  af.  218  N.  Y.  738. 

46.  163  A.  D.  «30;  149  N.  Y.  Supp.  276;  af.  215  N.  Y.  709: 
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objection  to  title  and  permit  payment' of  an  award  even  though 
there  may  be  an  tmrefeased  outstanding  interest  or  the  possibility 
of  an  outstanding  claim,  which  if  TQia.de  might  not  be  success^ 
fully  defended  by  the  State.  The  possibility  of  anyone  making 
such  a  claim  sometimes  becomes  an  improbability,  but  the  bond 
would  not  satisfy  the  claim.  If  the  State  should  be  compelled  to 
pay  for  the  outstanding  interest  after  having  paid  for  the  property 
to  one  who  did  not  own  every  right,  title  and  interest  in  and  to 
same,  it  might  not  be  able  to  recover  on  the  bond.  Such  a  bond 
should  not  be  taken  and  may  afford  no  protection  to  the  official 
accepting  same,  as  there  is  no  legislative  authority  for  it.  An 
official  taking  such  a  bond,  or  rather  waiving  a  defect  in  considera- 
tion of  the  filing  of  such  bond,  may  be  personally  liable  in  case 
the  bond  does  not  save  the  State  from  a  double  payment. 

K.     Oedee  foe  Judgment. 

Following  a  trial  and  a  determination  by  the  Court  of  Claims 
of  the  amount  to  be  awarded,  the  Judges  of  the  Court  of  Claims, 
before  whom  trial  was  had,  make  findings  of  fact  and  conclusions 
of  law  by  which  the  value  of  the  premises  appropriated  and  the 
amount  which  the  State  should  pay  therefor  is  fixed  and  deter- 
mined. In  case  the  amount  of  the  claim  and  the  proof  offered  in 
support  thereof  is  not  contested,  the  order  for  judgment  is  in 
form  like  "  Appendix  XXIV." 

In  case  of  a  contest,  or  where  the  questions  of  fact  are  more 
complicated,  the  judges  make  specific  findings  of  fact  and  con- 
clusions of  law  suitable  to  the  issues  involved,  similar  to  those 
found  on  a  trial  in  the  Supreme  Court. 

The  order  for  judgment,  signed  by  the  Judges  of  the  Court  of 
Claims,  is  the  authority  for  the  clerk  of  the  court  to  enter  judg- 
ment. 

Seventh.     Title  Objections. 

The  examination  of  title  by  the  Attorney  General  usually  dis- 
closes numerous  title  objections.  Unpaid  mortgages  are  com- 
monly found;  also  mortgages  claimed  to  be  paid  but  not  satis- 
fied of  record.  Other  liens  appear  as  well  as  easement  rights. 
The  first  thing  to  be  determined,  however,  is  the  ownership,  i.  e.. 
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who  is  the  fee  owner;  is  the  owner  of  record  in  fact  the  owner 
or  is  his  deed  void  for  isome  reason  or  has  he  lost  title  by  adverse 
possession?  Some  of  the  questions  and  objections  which  arise 
merit  discuasion. 


A.     Ownership. 
1.     Purchase  by  Ouardicm  et  al.  Void* 

A  deed  cannot  always  be  accepted  and  given  full  credit;  for 
instance,  a  guardian  of  an  infant  shall  not  directly  or  indirectly 
purchase  or  be  interested  in  the  purchase  of  any  property  of  the 
infant,  sold  as  a  result  of  court  proceedings.  If  he  does,  the  deed 
is  void.*' 

The  validity  of  such  a  deed  was  considered  in  McKean  v.  Hill,*' 
and  title  was  held  not  to  be  marketable. 

Although  a  conveyance  may  be  made  by  a  referee  to  an  apparent 
stranger,  if  he  immediately  conveys  to  the  guardian,  it  is 
sufficient  to  put  one  purchasing  from  the  guardian  on  guard,  as 
the  guardian  may  have  been  indirectly  interested;  the  stranger 
may  have  purchased  for  the  benefit  of  the  guardian  and  under  an 
agreement  to  convey  to  the  guardian. 

The  Code  section  cited  (16Y9)  is  an  enlargement  of  a  section 
of  the  Eevised  Statutes  (2  E.  S.  326,  §  58),  which  provided: 

"  Nor  shall  any  guardian  of  any  infant  party  in  such 
suit,  purchase,  or  be  interested  in  the  purchase  of,  any  lands 
being  the  subject  of  such  suit,  except  for  the  benefit  or  in 
behalf  of  such  infant  and  all  sales  contrary  to  the  provisions 
of  this  section  shall  be  void." 

A  sale  by  one  occupying  a  fiduciary  relation,  to  himself  indi- 
vidually, is  suspicious  on  its  face.  It  may  be  regarded  as  equally 
suspicious  where  the  sale  is  made  to  a  third  party  who  immedi- 
ately conveys  to  the  fidticiary.*" 

*  See  also  Weed's  Practical  lEeal  Estate  Law,  p.  494. 

47..    Section  1679,  Code  of  Civil  Procedure;  section  9i87,  Civil  Practice  Act. 

48.  166  A.  D.  18';  151  N.  Y.  Snpp.  689. 

49.  Stevens  v.  Banta,  47  Hun,  32&. 
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The  general  rule  forbidding  guardians,  trustees  or  persons  in 
similar  relations  to  deal  for  their  own  benefit  with  the  property 
in  which  the  cestuis  qwe  trust  have  an  interest  was  expressed  in 
Toole  V.  McKieman  (48  Super.  Ct.,  163). 

The  trustee  is  forbidden  to  buy.     To  quote  from  the  opinion: 

"  Where  the  purchaser  at  smch  a  sale  re-conveys  the  prop- 
erty at  once  or  within  a  brief  period  to  the  executor  or  trustee, 
the  presumption  is  that  he  was  used  as  a  tool  or  cover,  and 
the  transaction  will  be  set  asiide  as  a  constructive,  if  not 
actual  fraud.  *  *  *  ^n(j  where  the  defect  is  apparent 
on  the  face  of  the  record  or  title  papers,  a  third  person  buying 
subsequently  will  be  affected  with  notice  and  cannot  hold  the 
land.  *  *  *  The  presumption  may,  however,  be  re- 
pelled and  does  not  apply  where  it  is  made  to  appear  with 
sufficient  clearness  that  the  purchaser  bought  for  himself,  and 
that  there  was  no  concert  between  him  and  the  trustee." 

Where  an  executor  conveyed  to  his  two  brothers,  who  immedi- 
ately conveyed  to  him  a  one-third  interest  in  the  realty,  the  con- 
veyance was  held  to  be  voidable.  The  doctrine  of  caveat  emptor 
was  held  to  apply  to  one  purchasing  from  the  brother  who  was  also 
acting  asi  executor.  Twenty  years  has  been  named  as  the  shortest 
period  within  which  a  court  of  equity  would  be  bound  to  consider 
an  absolute  bar  to  the  claim  that  the  conveyance  was  voidable.'" 

Even  the  confirmation  of  the  report  of  sale  will  not  render  the 
purchase  valid. ''^ 

The  case  of  Jefferson  v.  Bangs  °^  involved  a  purchase  by  a 
guardian  in  socage.  The  purchase  was  held  not  to  be  void  but 
voidable.  Real  property  was  devised  to  a  daughter,  subject  to 
a  mortgage  which  the  father  bought.  On  the  foreclosure  of  the 
mortgage,  the  father  purchased,  being  at  the  time  the  guardian 
in  socage  of  the  daughter.  The  title  taken  by  the  father  was  held 
to  have  'been  voidable.  Had  the  daughter  proceeded  against  her 
father,  while  he  held  title,  the  deed  would  have  been  declared 

50.  Prentice  v.  Townsend,  143  A.  D.  ISl ;  127  N.  Y.  Supp.  1006. 

51.  O'Donoghue  v.  Boies,  159  N.  Y.  87,  102. 

52.  197  K  Y.  35;  169  A.  D.  102;  154  N.  Y.  Supp.  439;  af.  226  N.  Y.  612. 
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■void.  But  when  lie  conveyed  to  a  bona  fide  purchaser  for  value, 
who  had  no  actual  or  constructive  notice  of  the  rights  of  the 
ward,  she  was  held  not  entitled  to  maintain  a  suit  to  recover  the 
lands.  Even  the  will  under  which  the  daughter  took,  and  which 
was  recorded  in  the  Surrogate's  office,  was  held  to  give  no  notice  to 
the  purchaser,  for  the  reason  that  the  purchaser  was  not  required 
to  search  in  the  Surrogate's  office  for  wills  affecting  real  estate. 

2.     Void  Foreclosure* 

A  purchaser  at  a  foreclosure  sale  acquires  no  title  if  the  owners 
of  the  equity  of  redemption  have  not  been  served  with  process  or 
do  not  voluntarily  appear.  If  jurisdiction  over  the  owners  is  not 
secured,  a  judgment  of  foreclosure  does  not  bind  them.°' 

This  case  illustrates  the  necessity  of  examining  every  fore- 
closure proceeding  in  the  chain  of  title.  If  all  of  the  jurisdictional 
steps  have  not  been  taken,  the  foreclosure  may  be  void  and  no  title 
may  pass  by  virtue  of  the  referee's  deed.  If  a  mortgagor  is  dead, 
his  heirs  should  be  made  parties.  In  case  the  mortgagor  has 
sold  and  his  grantee  has  died  prior  to  the  foreclosure,  the  heirs 
of  the  grantee  should  be  made  parties.  Even  the  fact  that  the 
mortgagee  is  in  possession  dtoes  not  give  him  any  greater  right 
unless  he  entered  with  the  mortgagee's  consent  or  the  entry  was 
otherwise  lawful."* 

3.     Sale  of  Decedent's  Property. 

A  proceeding  for  the  sale  or  mortgaging  of  the  real  property 
of  a  decedent  must  be  carefully  examined  for  the  reason  that  it 
is  a  statutory  proceeding  and  must  be  strictly  followed.  For 
instance,  an  omission  to  serve  a  citation  upon  all  the  creditors 
makes  the  proceeding  void."" 

4.     Person  Out  of  Possession. 

Although  adverse  possession  cannot  ripen  into  a  title  until 
twenty  years  have  elapsed  since  the  possession  became  adverse, 

*  See  also  Weed's  Practical  Real  Estate  Law,  p.  505. 
63.    Hermann  v.  C.  L.  Co.,  317  N.  Y.  52«. 
54.    Hermann  v.  C.  L.  Co.,  317  N.  Y.  526. 
65.    Matter  of  Reed,  314  N.  Y.  383. 
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it  was  held  in  Ford  v.  Clendenin  (215  JST.  Y.  10)  that  a  person 
claiming  title  to  real  property  but  not  in  possession  thereof  must 
act  affirmatively  within  ten  years.  One  claiming  to  own  real 
property  in  the  possession  of  another,  who  seeks  hy  an  action  in 
equity  to  obtain  a  judgment,  which  will  enable  him  to  obtain  pos- 
session of  the  property  must  bring  his  action  within  ten  years  after 
the  cause  of  action  accrues  or  he  will  not  succeed.  If  an  examina- 
tion of  the  records  does  not  disclose  any  action  of  the  kind  men- 
tioned within  ten  years  and  the  property  is  and  has  been  otherwise 
occupied  for  ten  years,  the  possibility  of  such  an  outstanding 
claim,  which  may  be  successfully  prosecuted,  is  greatly  reduced. 

5.     Person  in  Possession.* 

The  rights  of  a  person  in  possession  for  seven  years  without  a 
deed  were  considered  in  I.  S.  B.  v.  LeGrange.^"  A  purchaser 
by  contract  entered  upon  a  lot,  'built  a  fence,  graded,  planted  shrubs 
and'  trees  and  placed  building  stones  on  the  lot.  Held>  that  his 
rights  could  not  be  ignored  and  that  hisi  acts  amounted  to  notice 
to  a  purchaser  from  the  record  owner.  ^' 

6.     Mortgagee  in  Possession.-\^ 

The  rights  of  a  mortgagee  in  possession  may  arise  in  cases  where 
mortgages  have  not  been  foreclosed^  in  other  cases,  where  fore- 
closure proceedings  have  been  started,  and  in  still  other  cases, 
where  a  foreclosure  proceeding  is  defective. 

A  mortgagee,  as  such,  or  his  assignee,  has  no  right  to  take  pos- 
session of  lands  mortgaged  without  the  consent  of  the  mortgagor 
or  his  grantee. 

If  a  mortgagee  takes  possession  with  the  consent  of  the  mort- 
gagor, he  acquires  no  title  unless  his  possession  be  long  continued, 
in  which  event  he  may. 

56.     169  A.  D.  laO;   154  N.  Y.  iSupp.  814. 

*iS'ee  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  24,  p.  7'?4; 
Bk.  28,  p.  10%. 
Weed's  Practical  Real  Estate  Law,  p.  53. 
67.    See  also  Brown  v.  Volkening,  64  N.  Y.  76. 
■f  See  also  Weed's  Practical  Real  Estate  Law,  p.  775. 
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If  a  mortgagee  takes^  possession  without  the  consent  of  the  mort- 
gagor, he  becomes  a  trespasser/' 

By  taking  possession  as  a  mortgagee,  and  not  under  claim  of 
title,  without  the  consent  of  the  mortgagor,  the  mortgagee  becomes  a 
continuous  trespasser  and  cannot  thereby  predicate  a  claim  of 
title  by  adverse  possession. 

If  a  mortgagee  in  possession,  whether  with  or  without  the  con- 
sent of  the  mortgagor,  gives  a  deed  of  the  lands,  the  grantee  may 
base  a  claim  of  title  thereon  by  twenty  years  continuous  adverse 
possession.  The  entry  must  be  made  under  a  claim  of  title.  If 
made  under  a  mortgage  or  as  a  mortgagee,  with  such  consent  as  to 
make  it  lawful,  continued  possession  would  not  create  a  title  by 
adverse  possession.  °° 

A  mortgagee  in  possession  can  retain  the  premises  until  his 
mortgage  has  been  paid  and  no  longer.  He  is  liable  to  account; 
for  the  rents  and  profits  which,  during  a  period  of  years,  may  be 
sufficient  to  discharge  the  mortgage.  °'' 

If  a  mortgagee  secures'  lawful  possession,  he  cannot  be  ejected 
unless  the  mortgagor  redeems  the  property  by  paying  the  mort- 
gage or  any  balance  found  upon  an  accounting  of  the  rents  and 
profits.  Where  the  mortgagee  has  been  in  possession  for  a  long 
lapse  of  time,  the  consent  of  the  mortgagor  may  be  implied. 

Continuous  possession  by  a  mortgagee  for  twenty  years  may  bar 
an  action  to  redeem  from  the  mortgage  and  may  in  effect  vest  an 
absolute  title  in  the  possessor.*^ 

It  is  thus  evident  that  claims  of  title  based  on  a  mortgage  or 
a  sale  following  a  void  foreclosure  should  be  examined  with  ex- 
treme care, 

7.     AdiMl  or  Condmctvve  Possession. 

The  terms  "  actual  possession  "  and  "  constructive  possession  " 
have  been  defined  by  the  Court  of  Appeals.  "  Actual  possession, 
as  a  legal  phrase,  is  put  in  opposition  to  the  other  phrase,  posses- 

58.  Hermann  v.  C.  L.  Co.,  217  N.  Y.  536. 

59.  See  Townshend  v.  Thomson,  139  N.  Y.  153. 

60.  Sutherland  v.  City  of  Brooklyn,  87  Hun,  83;   33  N.  Y.  Supp.  959. 
ei.  Becker  v.  MoCrea,  48  Mac.  341 ;  94  N.  Y.  Supp.  30. 
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sion  in  law,  or  constructive  possession."  Actual  possession  means 
actual  entry,  a  possession  in  fact,  a  standing  upon  or  an  occupa- 
tion of  land  as  a  real  demonstrative  act.  It  is  the  contrary  of  a 
possession  in  law.  A  possession  in  law  "  follows  in  the  wake  of 
title,  and  is  called  constructive  possession."  °^ 

There  can  be  no  constructive  possession  without  title."' 
The  legal  title  must  precede  constructive  possession."* 


8.     Bights  of  Unborn.'^ 

While  title  is  acquired  through  a  death  and  descent,  the  possi- 
bility of  unborn  children,  i.  e.,  children  bom  after  the  death  of 
decedent,  should  be  investigated.  The  rights  of  such  unborn 
children  may  be  the  same  as  those  born  before  the  death  of  the 
ancestor.  The  subject  was  considered'  by  Judge  Earl  in  Kent  v. 
Church  (136  N.  Y.  10). 


9.     By  One  Without  Power  to  Take  and  Convey. 

Although  a  corporation  may  be  without  power  to  take,  hold  and 
convey  real  property,  if  it  does  take  a  deed,  the  grantor  to  it  is 
divested  of  title.  "  Neither  the  grantor  nor  his  heirs  nor  third 
persons  can  impung  it  upon  the  ground  that  the  grantee  has  ex- 
ceeded its  powers." 

"  Where  a  corporation  is  incompetent  by  its  charter  to  take  a 
title  to  real  estate,  a  conveyance  to  it  is  not  void,  but  only  void- 
able, and  the  sovereign  alone  can  object.  It  is  valid  until  assailed 
in  a  direct  proceeding,  instituted  for  that  purpose.  *  *  * 
This  rule  *  *  *  has  the  salutary  effect  of  assuring  the 
security  of  titles  and  of  avoiding  the  injurious  consequences  which 
would  otherwise  result."  "^ 


62.  Churchill  v.  Onderdonk,  59  N.  Y.  134. 

63.  M.  M.  Co.  V.  W.  R.  Co.,  142  N.  Y.  Supp.  1094. 

64.  Vanderveer  Crossings  v.  Eapalje,  133  A.  D.  203;  117  N.  Y.  Supp.  485. 
*  See  also  Weed's  Practical  Real  Estate  Law,  p.  1192. 

Schouler  on  Wills,  5th  Ed. 

65.  Kerfoot  v.  F.  &  M.  Bank,  218  U.  S.  281. 
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B.  Adveese  Possession.* 
1.  Generally. 
It  frequently  happens  that  a  person  in  possession  has  no  record 
title,  or  that  his  immediate  grantor  or  a  prior  grantor  had  no 
record  title.  An  exclusive  occupation  and  possession  of  lands 
under  a  claim  of  title  for  a  period  of  twenty  years  may  make  the 
rights  of  the  one  enjoying  such  possession  and  occupation  as 
effectual  as  a  continuous  record  chain  of  title  from  the  original 
patentee  to  the  person  presently  claiming.  Sections  368  to  372, 
inclusive,  of  the  Code  of  Civil  Procedure  define  virhat  constitutes 
adverse  possession.  It  was  said  in  Sherman  v.  Kane  (86  N.  Y. 
57,  at  page  65)  that  "  a  title  by  adverse  possession  is  equally 
strong  as  one  obtained  by  grant." 

The  true  owner  is  sometimes  considered  to  be  in  constructive 
possession  of  land,  although  another  may  be  in  actual  possession. 
The  true  owner  would  not  lose  his  right  to  actual  possession  unless 
there  had  been  a  twenty  years  adverse  user.  But  it  was  stated 
in  Archibald  v.  N".  Y.  C.  &  H.  R.  R.  R.  Co.  (157  N.  Y.  574,  83) 
that 

"  The  settled  principles  of  law  require  courts  to  consider 
the  true  owner  as  constructively  in  possession  of  the  land 
to  which  he  holds  the  title,  unless  they  are  in  the  actual  hostile 
occupation  of  another  under  a  claim  of  title;  and  this  rule 
is  still  more  imperative  in  the  case  of  wild  and  uncultivated 
tracts  or  lands  which  are  not  legally  susceptible  of  actual 
occupation  and  cultivation.  *  *  *  This  possession  is 
deemed  to  continue  until  there  is  an  actual  disseizin  and 
expulsion  of  the  true  owner  from  the  land,  and  when  such 
dispossession  terminates,  if  it  does  terminate  within  twenty 
years,  the  possession  is,  by  construction  of  law,  considered 
as  having  again  returned  to  him  who  holds  the  legal  title." 

The  distinction  rests  on  the  character  of  the  actual  possession 
by  one  other  than  the  owner.     If  it  be  lawful,  the  true  owner  re- 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  5,  p.  258, 
color  of  title. 

Weecfs  Practical  Real  Estate  Law,  p.  53. 

Wood  on  Limitations,  4th  Ed.,  pp.  7,  1218. 
CODB  references.     See   Author's   Note  and   Distribution   Table  —  page   xxiv. 
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mains  in  constructive  possession.  If  it  be  unlawful  and  "  hostile," 
i.  e.,  adverse,  the  true  owners  constructive  possession  is  in  abeyance. 

One  holding  a  title  by  adverse  possession  may  lose  it  by  a  later 
twenty  year  adverse  possession. 

Where  the  last  conveyance  in  the  chain  of  title  is  dated  more 
than  twenty  years  ago  and  the  lands  are  not  actually  possessed, 
the  question  arises  as  to  whether  in  the  meantime  they  might  not 
have  been  adversely  possessed  for  a  period  of  twenty  years  thereby 
in  effect  transferring  the  title  from  the  record  owner  to  such  pos^ 
sessor.  If  so  adversely  possessed,  such  possessor  may  be  the  true 
owner  and  in  constructive  possession. 

A  much  litigated  case  of  adverse  possession  is  that  of  Green  v. 
Horn.'"  The  record  shows  five  trials  and  five  appeals.  The  plain- 
tiff had  the  record  title  and  the  defendant  claimed  title  by  adverse 
possession.  Plaintiff  succeedted;  defendant's  claim  of  title  by 
adverse  possession  was  not  sustained,  even  though  his  evidence 
tended  to  show  an  enclosure  of  the  premises  by  a  fence,  the  digging 
of  a  cellar  and  the  moving  of  a  building  thereon.  It  was  held  that 
a  naked  possession  unaccompanied  by  evidence  as  to  its  origin,  will 
be  deemed  unlawful  and  in  subordination  of  the  title. 

Another  recent  case  of  interest  is  that  of  Smith  v.  Smith, "^ 
three  judges  sustaining  a  claim  of  title  by  adverse  possession  and 
two  judges  dissenting.  The  possession  on  the  one  han'd  and  the 
record  title  on  the  other  dated  back  to  1863.  The  hostility  of  the 
possession  in  its  inception  was  one  of  the  main  points  in  issue. 
The  claim  of  title  by  the  one  in  possession  must  never  be  denied. 
"A  single  lisp  of  acknowledgment "  of  title  in  another  will  defeat 
the  possessor's  claim. 

There  must  also  be  shown,  in  addition  to  actual  open  and  notori- 
ous possession  for  more  than  twenty  years,  a  claim  of  title  adverse 
to  the  true  owner."'  Where  such  claim  of  title  is  founded  upon  a 
written  instrument,  the  instrument  should  be  examined  and  the 
effect  thereof  given  consideration.     If  the  instrument  does  not 

66.  165  A.  D.  743.;  151  N.  Y.  Supp.  215;  af.  222  N.  Y.  56«. 

67.  177  A.  D.  21'S';  163  N.  Y.  Supp.  »63;  af.  without  opinion,  226  N.  Y.  647. 

68.  Meighan  v.  Ebhe,  166  A.  D.  175;  151  N.  Y.  Supp.  765. 
Matter  of  Dept.  of  Public  Parks,  53  Hun,  556,  61. 
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purport  to  grant  a  fee,  or  if  it  grants  some  specific  interest  less 
than  a  fee,  no  greater  right  can  be  secured  by  reason  of  the 
possession  than  that  specified  by  the  terms  of  the  instrument.  °° 

A  "  title  gained  by  adverse  possession  rests  upon  the  laches  of 
the  real  owner,  who  fails  to  assert  his  title  against  the  one  claim- 
ing adversely."  ■"• 

One  of  three  things  is  necessary  to  establish  title  by  adverse 
possession,  namely: 

A  subsitantial  enclosure,  or 
Cultivation,  or 
Improvement.''^ 

The  provision  of  law  requiring  an  improvement  or  cultivation 
is  not  satisfied  when  one  claiming  by  adverse  possession  builds 
no  fence  or  enclosure  for  the  protection  of  the  land  or  does  not 
cultivate  the  land.  The  cutting  and  removal  of  timber  alone  or 
the  use  of  the  lands  as  a  sugar  bush  and  the  tapping  of  trees 
and  taking  sap  therefrom  is  not  a  cultivation  or  improvement 
within  the  contemplation  of  the  provisions  requiring  same. 

"  Reaping  alone  can  scarcely  be  considered  as  cultivating ;  " 
neither  can  the  mowing  of  grass  or  doing  anything  not  designed 
to  improve  the  land,  be  considered  an  improvement  within  the 
meaning  of  the  statute.'^ 

Claims  of  title  by  adverse  possession  arise  so  frequently  and 
so  much  litigation  has  resulted  that  volumes  could  easily  be  written 
on  the  subject.  The  uncertainty  of  titles  by  adverse  possession 
and  the  disfavor  in  which  they  are  held  by  the  courts,  was  ex- 
pressed in  C.  P.  A.  V.   Gouraud  (224  ]Sr.  Y.  343,  50). 

A  more  recent  decision  of  the  Court  of  Appeals  is  to  the  effect 
that  adverse  possession  although  not  a  favored  method  of  procuring 

69.  Duryee  v.  Mayor,  9i&  N.  Y.  477,  98. 

Sanders  v.  Eiedinger,  30'  A.  D.  277;  51  N.  Y.  Supp.  937';  af.  164  N.  Y.  564. 

70.  Berger  v.  Horsfield,  189  A.  D.  '649',  53. 

71.  See  Sanders  v.  IRiedinger,  30  A.  D.  277;  51  N.  Y.  'Supp.  937;  af.  164 
N.  Y.  564. 

72.  Voight  V.  Meyer,  42  A.  D.  350;  59'  N.  Y.  Supp.  70. 
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title,  is  a  recognized  one  and  a  necessary  means  of  clearing  dis- 
puted titles.  Five  essential  elements  were  held  to  be  necessary  to 
constitute  an  effective  adverse  possession: 

(a)  The  possession  must  be  hostile  and  under  claim  of 
right ; 

(b)  It  must  be  actual; 

(c)  It  must  be  open  and  notorious; 

(d)  It  must  be  exclusive; 

(e)  It  must  be  continuous. 

If  anyone  of  these  constituents  is  wanting,  the  possession  will 
not  bar  the  claim  of  the  legal  owner.'' 

2.     As  Behveen  Tenants  in  Common* 

The  question  of  title  by  adverse  possession  as  between  tenants 
in  common  presents  greater  difficulties. 

One  tenant  in  common  is  entitled  to  the  possession  of  the 
premises.  Although  each  tenant  in  common  is  entitled  to  posses- 
sion, the  one  out  of  possession  cannot  maintain  an  action  against 
the  one  in  possession.  The  one  in  possession  is  presumed  to  hold 
lawfully.  The  basis  of  a  title  by  adverse  possession  is  an  unlawful 
and  not  a  lawful  entry.'* 

As  adverse  possession  is  a  question  of  fact,  the  Appellate  Courts 
are  not  likely  to  reverse.  This  was  the  conclusion  reached  in 
Berger  v.  Horsfield  (188  A.  D.  649).  The  owners  of  the  un- 
divided three-fourths  interest  were  in  actual  possession  since  1834. 
The  owners  of  the  other  undivided  one-fourth  interest  were  not 
in  possession.  Yet  the  court  held  that  the  owners  of  the  un- 
divided one-fourth  interest  had  not  lost  their  title. 

One  tenant  in  common  may  have  so  occupied  the  premises  imder 
a  claim  of  title  as  to  defeat  a  claim  of  his  co-tenant.     Likewise, 

73.  Belotti  v.  Bickhardt,  228  N.  Y.  296. 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  IS,  p.  303. 
Weed's  Practical  Real  Estate  Law,  p.  71. 

74.  See  C.  W.  Co.  v.  Brunner,  175  A.  D.  153 ;  161  N.  Y.  Supp.  794. 
Wilsey  v.  Loveland,  180  A.  D.  279';  167  N.  Y.  Supp.  546. 
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one  tenant  in  common  may  by  a  conveyance  of  the  premises  and 
not  of  an  undivided  interest  therein,  place  his  grantee  in  a  position 
where  the  grantee  may  by  an  exclusive  possession  under  claim  of 
title  for  twenty  years  cut  oif  the  rights  of  the  tenant  in  common 
who  did  not  join  in  the  grantor's  deed.'^ 

3.     By  Life  Tenant. 

As  a  life  tenant  is  lawfully  in  possession  and  as  he  can  convey 
his  interest  and  give  to  his  grantee  a  right  of  possession,  neither 
the  possession  of  the  life  tenant  nor  of  his  grantee  can  be  adverse 
to  that  of  the  remaindermen.'" 

4.     Occupation  by  Sufferance,  not  Adverse. 

A  possession  never  becomes  adverse  when  the  occupation  is  by 
the  sufferance  of  the  owners  and  without  any  claim  of  right  on 
the  part  of  the  users.  A  mere  toleration  on  the  part  of  an  owner 
permitting  another  to  use  or  occupy  his  lands  does  not  create  a 
prescriptive  right.  This  principle  was  discussed  at  length  in 
C.  W.  Co.  V.  Brunner." 

5.     Against  Municipality.* 

Where  the  City  of  New  York  owned  lands  which  were  adversely 
held  by  an  individual  for  more  than  twenty  years,  it  was  held 
that  the  individual  secured  title  by  prescription." 

Lands  claimed  by  a  village  under  a  deed  dated  in  1851  were 
held  and  claimed  adversely  by  another  under  a  chain  of  title  start- 
ing in  1853  from  the  same  grantor.  Held,  that  although  the  deed 
of  1853  conveyed  no  title,  the  occupation  under  it  was  such  as  to 
preclude  the  village  from  succeeding  in  an  action  in  ejectment. 
Although  not  cukivated  or  improved,  the  land  was  used  for  busi- 

75.  Hamershlag  v.  Duryea,  58  A.  D.  288';  68  N.  Y.  Supp.  1061;  af.  172 
N.  Y.  622,  no  opinion. 

76.  Jefferson  v.  Bangs,  197  N.  Y.  35. 

77.  175  A.  D.  153;  161  N.  Y.  Supp.  794. 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  21,  p.  550. 
Weed's  Practical  Real  Estate  Law,  p.  67. 

78.  Matter  of  City  of  New  York,  217  N.  Y.  1,  13. 
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ness  purposes  under  such  circumstances  as  to  constitute  notice 
and  knowledge  of  the  hostile  claim  of  the  one  in  possession.  Under 
such  circumstances,  those  claiming  under  the  deed  of  1851  were 
called  upon  to  assert  their  legal  title ;  they  could  "  not  sit  supinely 
by  for  nearly  forty  yeara,  raising  no  question  as  to  the  claim  " 
of  tiiose  in  occupation.'" 

6.     Payment  of  Taxes.''' 

Where  one  claims  title  to  lands  hy  reason  of  an  alleged  posses- 
sion adverse  to  the  true  owner,  proof  of  payment  of  taxes  is  not 
evidence  of  sxich  possession.  Payment  of  taxes  is  not  evidence  of 
possession,  actual  or  constructive,  although  it  has  been  regarded  as 
an  act  showing  a  claim  of  title.  Proof  of  payment  of  taxes  may 
be  competent  if  there  is  a  controversy  with  respect  to  the  nature 
of  the  claim  of  title.*" 

In  Consolidated  Ice  Co.  v.  Mayor  (166  IST.  Y.  92,  101),  it  was 
stated  that: 

"  It  is  the  settled  law  in  this  State  that  the  payment  of 
taxes  is  no  evidence  of  possession,  actual  or  constructive." 

7.     Boundary  Lines  and  Fences.j- 

As  many  descriptions  bound  the  lands  of  one  person  by  the 
lands  of  another,  it  becomes  essential  to  locate  the  actual  boundary 
line.  This  is  sometimes  fixed  by  agreement  between  the  respective 
property  owners  and  sometimes  may  be  found  of  record.  In 
other  instances,  the  line  is  established  by  a  practical  location  and 
the  assent  of  both  parties  to  such  location.  The  true  boundary 
line  may  be  established  by  a  fence  which  has  been  treated  as  the 
boundary  line  between  two  properties.  "  The  doctrine  as  to  the 
practical  location  of  a  boundary  line  is  well  settled  in  the  coiirts. 
It  was  adopted  as  a  rule  of  repose  with  a  view  of  quieting  titles 
and  rests  upon  the  same  ground  as  the  statute  in  reference  to 
adverse  possession."     *     *     * 

79.  Village  of  Manchegter  v.  Post,  97  Misc.  451,  161  N.  Y.  Supp.  371. 
*  See  also  Weed's  Practical  iReal  Estate  Law,  p.  60. 

80.  Archibald!  v.  N.  Y.  C.  R.  R.  Co.,  157  N.  Y.  574,  83. 

t  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  29,  p.  1063; 
Bk.  4,  p.  106;  Bk.  4,  p.  108. 
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"  It  applies  not  only  to  cases  of  disputed  boundary  but  to  those 
about  which  there  can  be  no  real  question."  *  *  *  "  Even 
although  the  party  maintaining  the  fence  holds  under  a  paper  title 
which  recognized  a  different  line,  the  existence  of  such  title  does 
not  necessarily  destroy  the  effect  of  the  line  which  had  been  recog- 
nized for  a  long  period  of  time."  '^ 

The  question  of  whether  the  fence  is  located  on  a  line  other 
than  that  called  for  by  the  conveyance  is  one  of  fact.  The  intention 
of  the  parties  may  be  shown  and  it  may  appear  that  the  fence 
was  not  erected  and  maintained  with  the  idea  of  changing  the 
property  line  as  indicated  by  the  conveyance. 

Where  the  location  of  the  true  boundary  line  is  uncertain,  the 
only  safe  practice  is  to  secure  a  boundary  line  agreement,  executed 
by  the  owners  of  both  parcels. 

A  boundary  fence  between  two  city  lots  two  feet  from  the  line 
of  the  lots  as  such  line  appears  upon  a  map  according  to  which 
the  lots  were  conveyed,  was  held  to  be  the  true  'boundary  line, 
where  the  fence  had  existed  for  forty  years  and  had  been  recog- 
nized as  the  'boundary  line  during  that  time.'^ 

8.     Driveway  in  Common. 

Common  driveways  exist  for  the  use  of  property  on  either  side 
thereof,  especially  in  cities  and  villages.  In  some  instances,  the 
fee  of  the  land  is  owned  by  the  owner  of  the  lot  on  one  side  or 
the  other  and  in  other  instances  each  lot  owner  may  own  a  portion 
of  the  fee  within  the  driveway. 

In  such  cases,  the  location  of  the  true  boundary  line  is  often 
lost  sight  of.  Such  a  situation  arose  between  two  lot  owners. 
For  half  a  century,  there  had  been  a  driveway  between  their 
properties  which  had  been  used  in  common  by  the  owners  of  the 
two  properties  without  any  question  being  raised  as  to  the  title 
or  as  to  the  right  to  the  common  us©  of  the  driveway.  It  was 
found  that  each  of  the  owners  of  the  adjoining  lots  owned  some 
portion  of  the  driveway  but  that  both  parties  had  an  easement 
in  the  entire  driveway  which  neither  could  deny.    The  right  to  use 

81.  Sherman  v.  Kane,  86  N.  Y.  57,  72. 

82.  Granada  v.  D'AUeaandro,  96  Misc.  468 ;   160'  N.  Y.  Supp.  608. 
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the  driveway  in  common  would  pass  as  an  appurtenance  with  a 
deed  conveying  either  lot.'* 

9.     Easements  iy  Prescription* 

The  taking  of  water  from  a  brook  by  means  of  a  pipe  and 
the  open  adverse  user  of  such  water  may  establish  a  prescriptive 
right  to  same,  and  the  perpetual  right  to  continue  such  taking. 

The  amount  of  water  to  which  one  acquires  such  a  right  by 
prescription  does  not  depend  upon  the  purpose  for  which  the  water 
is  used.  If  the  prescriptive  right  is  established  the  same  quantity 
of  water  may  be  taken  although  used  for  another  purpose.'* 

(a)     Abandonment. 

The  case  last  cited  on  the  authority  of  Welsh  v.  Taylor  (134 
N.  Y.  450),  holds  that  the  non-user  of  water  to  the  use  of  which 
a  prescriptive  right  has  been  acquired  does  not  constitute  an 
abandonment  of  the  easement  right. 

C.     Deeds. 

1.     Delivery  to  Third  Person,  j; 

The  rule  governing  the  delivery  of  a  deed  to  someone  other 
than  the  grantee  was  set  forth  in  detail  in  Saltzsieder  v.  Saltz- 
sieder  (219  N.  Y.  523) : 

"  It  is  an  established  rule  of  law  that  where  the  owner  of 
land  delivers  an  instrument,  competent  in  form  to  grant  the 
land,  to  a  third  person,  with  directions  to  the  third  person  to 
hold  it  during  the  lifetime  of  the  owner  and  to  deliver  it  to 
the  person  as  grantee  upon  the  owner's  death,  the  owner  then 
and  there  intending  to  part  forever  and  absolutely  with  all 
right  to  withdraw,  cancel  or  control  the  instrument,  the 
owner  delivers  the  instrument  as  his  deed  and  is  immediately 

83.  Benedict  v.  Myers,  173  A.  D.  550;  159  N.  Y.  iSupp.  lOlS 
*See  also  Weed's  Practical  Real  Estate  Law,  p.  68. 

84.  C.  V.  R.  &  G.  C.  V.  Burns,  105  Msc.  739,  173  N.  Y.  Supp.  577;  af.  186 
A.  D.  961. 

t  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  27,  p.  279. 
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and  irrevocably  bound  by  the  provisions  contained  in  it. 
Ignorance  on  the  part  of  the  person  named  as  grantee  of  the 
transaction  does  not  affect  the  rule.  His  acceptance,  to  the 
extent  of  making  inflexible  the  intention  and  delivery  of 
the  owner,  is  presumed."  *  *  *  "  Xhe  evidence  must 
show  that  the  owner  intended  in  the  delivery  to  divest  him- 
self of  his  right  to  withdraw,  revoke  or  control  the  instrument 
as  completely  as  though  he  were  delivering  it  to  the  person 
named  as  grantee,  and  by  words  or  act  expressly  or  impliedly 
acknowledged  his  intention.  Whether  or  not  the  intention 
existed  and  was  expressed  is  a  question  of  fact  solvable  by  a 
eonsideration  of  the  other  facts." 

The  general  rule  stated  in  the  Saltzsieder  case  was  not  followed 
by  the  court  on  account  of  the  peculiar  facts  in  controversy.  It 
was  held  that  under  the  facts  the  deed  was  void  and  no  title  passed. 

It  is  to  be  noted  that  the  deed  may  take  effect  as  of  the  date 
of  delivery  to  the  third  person,  the  third  person  acting  as  the 
agent  or  trustee  of  the  grantee,  or  the  deed  may  take  effect  as 
of  the  date  of  final  delivery  to  the  grantee,  the  third  person  acting 
as  the  agent  or  trustee  of  the  grantor. 

Slowey  V.  Hunt  (108  Misc.  222),  is  an  instance  where  the 
court  followed  the  general  rule  laid  down  in  the  Saltzsieder  case 
and  held  that  a  deed  to  two  daughters  delivered  to  a  third  person 
took  effect  at  the  time  of  the  delivery  of  the  deed  to  the  third 
person.'^ 

2.     Conveyances  by  Infants* 

There  is  always  the  possibility  that  a  deed  or  mortgage  in  a 
chain  of  title  might  have  been  executed  by  an  infant  and  that 
the  infant  might  disaffirm  unless  he  has  arrived  at  his  majority 
and  is  estopped!  by  his  failure  to  disaffirm.  A  case  in  point  is  one 
where  a  deed  was  made  to  an  infant  who  during  infancy  conveyed 
to  another;  the  grantee  from  the  infant  mortgaged  the  property; 

85.    See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  21, 
p.  1068,  as  to  when  a  recording  will  be  deemed  a  delivery. 
*  See  also  Weedi's  Practical  Real  Estate  Law,  p.  596. 
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a  foreclosure  suit  was  brought  and  the  infant  elected  to  disaffirm 
the  deed  from  the  infant  and  asked  that  the  deed  and  mortgage 
be  annuUed  and  cancelled.*" 

(a)     By  Gnaj^dian  for  Infant.* 

If  one  dealing  with  the  property  of  an  infant  does  not  describe 
himself  "  as  guardian,"  etc.,  it  may  be  deemed  his  individual  act. 
Adding  to  his  name  the  words  "  guardian,"  etc.,  does  not  make 
it  his  representative  act.*' 

3.     Covenant  to  Build  Fences. 

In  the  early  days'  of  railroad  construction,  many  of  the  owners 
of  lands  granted  to  railroad  companies  for  right  of  way  purposes, 
covenanted  and  agreed  to  build  and  maintain  fences  along  such 
right  of  way.  It  has  been  held  that  these  covenants  ran  with  the 
land  and  becamei  a  charge  upon  the  land  adjoining  the  right  of 
way.  The  State  in  appropriating  such  lands  adjoining  a  rail- 
road right  of  way  takes  same  charged  with  the  covenant.  A  claim 
results  in  favor  of  the  railroad  company,  if  the  State  by  so  appro- 
priating desires  to  be  relieved  of  the  duty  of  maintaining  the  fence. 
In  any  event,  the  owner  of  such  lands  is  entitled  to  the  value 
thereof,  subject  to  such  covenant.  In  instances  where  the  State 
appropriates  only  a  narrow  strip  along  the  railroad  right  of  way, 
the  value  of  such  strip  might  be  less  than  an  obligation  resulting 
from  such  covenant.  Even  the  entire  value  of  the  land  taken  by 
the  State  might  not  satisfy  the  owner's  obligation  to  maintain  the 
fence,  i.  e.,  the  cost  of  maintaining  the  fence  might  exceed  the  value 
of  the  land  taken  by  the  State.  In  such  a  case,  the  owner  would 
not  be  entitled  to  any  compensation  for  the  land  taken.  The 
railroad  company  may'  be  entitled  to  the  entire  value  of  the  land 
appropriated.  The  covenant  may  still  attach  to  the  adjoining 
lands  not  appropriated  to  cover  any  deficiency  remaining  after 

86.  Oneida  County  Savings  Bank  v.  Saunders,  179  A.  'D.  382;   166  N.  Y. 
Supp.  280. 

*See  also  Weed's  Practical  Real  Estate  Law,  p.  '&60. 

87.  See  Kmetz  v.  DelEone,  183  A.  D.  736;  171  N.  Y.  Supp.  73,  and  later 
citations. 
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applying  the  value  of  the  land  appropriated  to  the  cost  of  main- 
taining the  fence.*' 

4.     Reservation,  Exception,  Condition* 

It  is  not  an  uncommon  thing  to  find  an  exception  and  reserva- 
tion of  trees,  bark,  minerals  or  other  property,  in  deeds  convey- 
ing lands  upon  which  same  are  located;  also,  of  a  right  of  way 
for  the  purpose  of  taking  same  away.  The  thing  itself  may  be 
excepted  and  title  thereto  not  pass  under  the  deed  or  some  right 
may  be  reserved. 

The  question  is  frequently  presented  as  to  whether  property 
excepted  and  the  right  to  remove  same  has  been  lost  through  lapse 
of  time.  If  a  time  within  which  to  remove  is  specifically  stated 
in  the  conveyance,  all  rights  expire  with  the  expiration  of  the 
term.  In  case  no  time  limit  is  expressed,  the  one  having  the  right 
of  entry  and  removal  must  exercise  same  within  a  reasonable  time. 
This  would  depend  upon  the  facts  of  each  case,  such  as  the 
quantity  to  be  removed,  the  extent  of  the  land,  the  natural  impedi- 
ments to  be  overcome  in  making  removal  and  any  other  attending 
circumstances.  'Conflicts  have  arisen  and  litigation  has  resulted 
fifty  years  after  an  exception  and  reservation  has  been  made.  A 
case  of  unusual  interest  is  Decker  v.  Hunt.*° 

(a)     For  Third  Barty  Void.f 

A  reservation  or  exception  to  a  third  person,  not  a  party  to  the 
deed,  is  void.  The  same  is  true  as  to  a  condition  in  favor  of  a 
stranger  to  a  deed.  These  principles  and  others  relative  to  pro- 
hibitions and  reservations  contained  in  deeds  were  set  forth  in 
Craig  V.  Wells  (11  N.  Y.  315). 

Judge  Cnllen  delivering  the  opinion  of  the  court  in  Beardslee 
V.  N.  B.  L.  &  P.  Co.  (207  IST.  Y.  34),  stated  that  it  is  elementary 

88.  See  Bell  v.  Erie  E.  K.  Co.,  183  A.  D.  608;  171  N.  Y.  Supp.  341. 
*See  also  Weed's  Practical  Real  Estate  Law,  p.  451;  p.  203. 

89.  Ill  A.  D.  82,1;  9-8  N.  Y.  Supp.  174. 

See  also  Boisaubin  v.  Beed,  1  Abb.  Ct.  Ap.  Dec.  161. 

Kellam  v.  McKinstry,  69"  N.  Y.  264. 

f  See  also  Weed's  Practical  Real  Estate  Law,  p.  452: 
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law  that  a  reservation  or  exception  in  favor  of  a  stranger  to  a 
conveyance  is  void  or  inoperative.  He  also  pointed  ont  the  dis- 
tinction between  a  reservation  and'  an  exception."" 

The  rule  was  held  not  to  apply  in  a  case  where  the  grantee 
was  not  the  real  party  in  interest  or  where  the  consideration  was 
paid  by  a  third  party.'^ 


5.     Restriction  and  Prohibition.^' 

A  valid  restriction  of  the  use  of  property  conveyed  may  be 
imposed  by  covenant  on  the  part  of  the  grantee  in  the  nature  of  a 
condition.  A  naked  prohibition  as  to  the  use  of  property  granted 
inconsistent  with  the  title  conveyed  is  void.  Thus,  it  was  held 
that  a  provision  in  a  deed  which  prohibited  the  grantee  from 
carrying  on  a  certain  business  on  the  lands  granted  was  in- 
operative.'^ 

If  the  prohibition  is  expressed  as  a  condition,  it  is  valid.  The 
condition  may  be  complied  with  by  the  construction  of  a  building 
as  required  by  the  terms  of  the  grant.  If  there  is  no  requirement 
that  the  building  be  maintained  indefinitely,  to  be  used  for  the 
purposes  defined  and  as  required  by  the  condition,  it  may  be  later 
used  for  other  purposes.  In  Baumert  v.  Malkin,"'  a  restrictive  cov- 
enant required  the  building  of  a  private  dwelling.  It  was  held  that 
the  building  need  not  be  used  as  such  for  all  time  but  that  the  use 
thereof  as  a  school  of  music  was  not  a  violation  of  the  covenant. 

A  covenant  may  have  a  two-fold  aspect.  There  may  be  a  duty 
to  build  and  a  duty  to  maintain.  There  may  be  a  negative  dtity  to 
refrain  from  a  prohibited  use.  That  duty  runs  with  the  land  and 
charges  all  who  take  the  land  with  knowledge  of  its  terms."* 

Such  restrictions  and  prohibitions  would  affect  the  value  of 
lands  as  to  which  they  applied. 

90.  See  also  Tuscarora  Club  v.  Brown,  215  N.  Y.  543. 

91.  Nield  v.  Jupiter,  175  A.  D.  732;  162  N.  Y.  Supp.  465;  af.  226  N.  Y.  594. 
*  See  also  Weed's  Practical  Real  Estate  Law,  p.  947. 

92.  Craig  v.  Wells,  11  N".  Y.  315. 

93.  189  A.  D.  85«;  179  N.  Y.  Supp.  402. 

94.  Booth  V.  Knipe,  225  N.  Y.  390. 
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6.     Power  of  Attorney.'* 

When  deeds  are  executed  by  an  attorney  in  fact,  the  existence  of 
the  power  of  attorney  may  become  very  material.  The  power  is 
necessarily  contained  in  a  separate  instrument  separately  acknowl- 
edged.. It  was  held  in  Goodhue  v.  Cameron,"^  that  if  a  power  of 
attorney  is  not  produced  and  no  proof  given  that  it  ever  existed, 
the  execution  of  a  valid  power  of  attorney  will  be  presumed  in 
favor  of  an  ancient  deed  purporting  to  be  executed  by  an  attorney 
in  fact.  In  that  case,  a  conveyance  more  than  thirty  years  old 
was  treated  as  an  ancient  deed. 

7.     Lost  Deeds. 

There  is  sometimes  a  missing  link  in  the  chain  of  title  when 
a  deed  has  not  been  recorded.  If  the  original  deed  cannot  be  pro- 
duced and  if  same  has  been  lost,  it  may  be  possible  to  compel  a 
new  deed  from  the  grantors  or  the  representatives  of  the  grantors. 
An  action  in  equity  is  maintainable  to  compel  the  execution  of 
another  deed,  so  that  the  grantee  may  be  clothed  with  the  record 
title.'" 

As  to  whether  a  deed  has  been  lost  or  not,  was  involved  in 
Sanders  v.  Riedinger.°'    It  is  a  question  of  fact. 

D.     Wills. 

1.     Construction  of.\ 

The  courts  have  promulgated  various  rules  relative  to  the  inter- 
pretation and  construction  of  wills.  The  language  of  a  particular 
will  may  be  the  same  or  practically  the  same  as  that  already  con- 
strued by  the  courts  or  it  may  vary  sufficiently  to  create  a  doubt. 
In  certain  instances,  either  one  of  two  rules  may  apply,  each  con- 

*  See  also  Weed's  Practical  Real  Estate  Law,  p.  107. 

95.  142  A.  D.  470';  127  N.  Y.  Supp.  120. 

96.  Kent  v.  Chm-ch,  13&  N.  Y.  10. 

97.  30  A.  D.  277,  84;  51  N.  Y.  Supp.  937;  af.  164  N.  Y.  564. 
t  See  also  Weed's  Practical  Real  Estate  Law,  p.  1251,  9. 
Sehouler's  (Law  of  Wills  and  Administration. 


442  COMPEISrSATIOJSr  —  HOW  ACQUIEED 

flicting  witt  the  other,  which  makes  it  impossible  to  adopt  either 
with  any  degree  of  certainty  and  safety.  These  difficulties  were 
recognized  by  the  Court  of  Appeals  when  it  stated  that  "  an  au- 
thority upon  the  language  of  one  will  furnishes  little  aid  toward 
the  construction  of  another."  "' 

"  Each  will  must  be  read  and  considered  with  reference  to  its 
peculiar  provisions  and  to  the  circumstances  attendant  upon  its 
making,  and  precedents  are,  rarely,  of  avail."  "" 

The  most  general  rule  in  the  construction  of  wills  is  to  find  out 
what  the  testator  meant  to  do  with  his  property  after  his  death; 
to  seek  the  plan  in  the  mind  of  the  testator  and  to  construe  the  will 
so  as  to  give  sutfh  plan  effect ;  if  the  intentions  of  the  testator  can 
be  discovered  from  the  language  of  the  will  and  if  they  can  be 
legally  carried  out,  they  should  be.^"" 

The  intention  of  the  testator  is  to  be  sought  in  all  of  his  words 
and  when  ascertained  is  to  prevail.^ 

The  Attorney  General  Iftit  expresses  his  opinion  in  construing 
a  will ;  the  courts  might  not  agree  with  his  construction. 

2.     How  Executed* 

The  manner  of  execution  of  a  will  and  the  probate  thereof  is 
of  importance,  as  well  as  all  proceedings  in  connection  with  the 
probate  of  a  will.  This  is  especially  true  with  reference  to  wills 
executed  without  the  State. 

Section  22-a  of  the  Decedent  Estate  Law  provides  that  a  will 
executed  without  the  State  in  the  mode  prescribed  by  the  law  of 
the  place  where  executed  or  of  the  testator's  domicile  shall  be 
deemed  to  be  legally  executed  and  shall  be  of  the  same  force  and 
effect  as  if  executed  in  the  mode  prescribed  by  the  laws  of  this 
State.^ 


»8.    Quackenbos  v.  Kingsland,  102  N.  Y.  128,  32. 

99.  lOentral  Trust  Co.  v.  Egleaton,  185  N.  Y.  23,  39. 

100.  Central  Trust  Co.  v.  Egleston,  185  N.  Y.  23. 

1.  Matter  of  Bueehner,  236  N.  Y.  440. 
Matter  of  Durant,  231  KT.  Y.  41. 

*  iSee  also  Weetf a  Practical  Heal  Estate  Law,  p.  1265. 
Schouler's  Law  of  Wills  and  Administration. 

2.  Chapter  294,  Laws  of  1919. 
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3.     Power  of  Sale  —  Trusts* 

Notwithstanding  a  devise  of  a  specific  parcel  of  land  to  two 
or  more  devisees,  if  a  will  contains  a  power  of  sale  to  be  exercised 
by  an  executor,  a  deed  from  one  of  sucb  devisees  would  be  in- 
effectual. Without  the  concurrent  action  by  all  of  the  devisees, 
one  devisee  could  not  elect  to  take  the  land  and  discharge  the 
power  of  sala^ 

A  power  of  sale  may  be  terminated  by  the  united  action  of  the 
beneficiaries'.^ 

The  intention  of  the  testator  may  be  so  expressed  as  to  make  it 
necessary  for  two  executors  who  are  invested  with  a  power  of  sale 
to  exercise  that  power;  a  conveyance  by  one  may  be  insufficient.'' 

Where  a  power  of  sale  is  given  to  two  or  mol-e  executors  or 
trustees  and  one  resigns  or  is  removed  before  the  power  has  been 
fully  executed,  the  remaining  executors  or  trustees  may  execute 
the  power  and  convey  a  good  title.  This  question  appears  to  have 
been  decided  for  the  first  time  in  this  State  by  the  Appellate 
Division  of  the  First  Department." 

If  land  is  devised  to  executors  in  trust,  with  a  power  of  sale, 
it  may  work  an  equitable  conversion  so  that  the  land  will  be  treated 
as  personal  property.  The  executor  would  take  the  title  together 
with  the  power  of  sale;  or,  in  other  words,  he  would  hold  the  title 
with  full  power  to  convey  same.' 

E'either  the  trustee,  the  cestui  qiLe  trust,  remaindermen  in  fee, 
nor  the  courts  of  this  State,  acting  separately  or  in  conjunction, 
have  power  to  destroy  a  trust.  ^ 

A  power  of  sale  vested  in  a  trustee  cannot  be  exercised  by  him 

*  See  also  'Weed's  Practical  IReal  Estate  Law,  p.  841;  p.  1160. 

3.  Matter   of  Fagan,  166  A.   D.   344. 

4.  Va,nCott  v.  VanOott,  167  A.  D.  694,  9;  153  N.  Y.  Supp.  840;  af.  219 
N.  Y.  673. 

5.  Marsh  v.  C.  P.  B.  Co.,  330  N.  Y.  30'5. 

e.    Striker  v.  Daly,  175'  A.  D.  620;  163  N.  Y.  Supp.  527;  af.  223  N.  Y.  468. 

7.  Kelsey  v.  McTigue,  171  A.  D.  877;  157  N.  Y.  'gupp.  730. 

8.  Matter  of  Wentworth,  190  A.  D.  839 ;  181  N.  Y.  Supp.  442. 
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after  the  death  of  the  sole  beneficiary  of  the  trust  estate.     This 
is  true  even  though  there  may  be  debts  existing  against  the  estate.* 

In  determining  the  question  of  who  is  entitled  to  the  award 
for  lands  appropriated',  it  appears  that  one  who  has  a  naked 
power  to  sell  has  no  right  to  the  award.  He  must  in  addition  to 
the  power  have  some  right  to  the  possession  of  the  money  either 
for  the  purposes  of  administration  of  the  estate  of  the  decedent 
or  as  trustee  under  his  will.^" 


4.     Life  Tenant  —  Remainderman* 

A  will  may  leave  real  property  to  one  for  life  and  on  his  death 
to  others.  If  so,  the  question  arises  as  to  the  proper  distribution 
of  an  award  between  the  life  tenant  and  the  remaindermen,  unless 
a  division  is  agreed  upon  between  them  or  unless  one  releases 
to  the  other.  The  life  tenant  would  ibe  entitled  to  the  income  for 
his  life.  The  remaindermen  would  not  be  entitled  to  the  principal 
fund  until  the  death  of  the  life  tenant.  In  the  meantime,  the  fund 
should  be  so  held  or  invested  as  to  provide  an  income  for  the  benefit 
of  the  life  tenant  and  at  the  same  time  secure  the  remaindermen 
so  that  the  principal  might  be  delivered  to  them  on  the  death  of 
the  life  tenant.  The  State  would  not  be  protected  in  paying  the 
principal  to  the  life  tenant  without  securing  the  remaindermen. 
An  award  in  which  both  a  life  tenant  and  a  remainderman  are 
interested  might  be  deposited  in  court  to  be  distributed  or  invested 
as  ordered  by  the  Supreme  Court.^^ 

A  legatee  to  whom  a  bequest  is  miade  for  life  with  remainder 
to  another  after  the  death  of  the  legatee,  has  been  held  to  be  en- 
titled to  the  possession,  control  and  management  of  the  property 
bequeathed  upon  giving  adequate  security  for  the  payment  and 
delivery  of  the  corpus  of  the  estate  to  the  remainderman.^'' 

9.  Matter  of  Toplitz,  109  Misc.  401;  ITff  N.  Y.  Supp.  876. 

10.  Caahman  v.  Wood,  6  Hun,  530. 

*  See  also  Weed's  Practical  Real  Estate  Law,  p.  687;  p.  939. 

11.  See  Code,  Section  2*8-b;  Court  of  Claims  Act,  Section  28-a. 

12.  Matter  of  Colwell,  181  A.  D.  408;  16S  N.  Y.  iSupp.  812. 
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(a)     Tenant  by  Curtesy.* 

An  instance  of  a  taking  by  a  municipality  of  land  formerly 
owned  by  a  married  woman  who  died  intestate  leaving  a  husband 
and  infant  children  is  reported  in  126  N.  Y.  377.  (Matter  of 
Petition  of  Camp. )  The  husiband  was  appointed  guardian  of  the 
children  and  the  entire  award  was  paid  to  him  and  receipted  for 
by  him  as  guardian.  He  was  entitled  to  the  interest  on  the  fund 
during  his  life  as  tenant  by  curtesy  and  held  the  fund  as  guardian 
for  the  infant  children.  The  husband  invested  the  fund  and  lost 
it,  but  the  children  were  protected  by  the  statutory  bond  which 
their  father  had  given  as  guardian. 

5.     Vesting  of  Estates. 

It  often  becomes  necessary  to  determine  whether  an  estate  has 
vested  and  whether  the  persons  who  will  ultimately  take  are  pres- 
ently ascertainable.  It  is  a  well  settled  rule  that  if  futurity  is 
annexed  to  the  STibstance  of  a  gift,  the  vesting  of  title  is  suspended ; 
if  the  gift  is  absolute  and  the  time  for  payment  only  is  postponed, 
title  vests  at  once.^* 

Where  a  testator  gave  his  estate  to  his  wife  until  such  time  as 
she  might  remarry,  with  remainder  over  to  another,  it  has  been 
held  that  although  she  did  not  remarry,  the  remainderman  would 
take  on  her  death.  The  death  of  the  wife  was  held  to  be  equivalent 
to  a  remarriage,  so  far  as  fixing  the  rights  of  the  remainderman 
was  concerned,  and  the  time  of  the  vesting  of  the  estate  in  the 
remainderman.^* 

A  case  of  unusual  interest  involved  a  will  of  one-half  to  deced- 
ent's mother  and  the  other  one-'half  to  decedent's  wife.  It  was 
provided,  however,  that  if  the  mother  should  not  use  up,  spend  or 
give  away  her  one-half,  the  amount  undisposed  of  by  her  should 
belong  to  the  wife.  It  was  held  in  Matter  of  Ithaca  Trust  Co.," 
that  the  mother  had  complete  power  of  disposition  of  her  one-half 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  37,  p.  706. 
Weed's  Practical  Real  Estate  Law,  p.  271. 

13.  Fulton  Trust  Co.  v.  Phillips,  318  N.  Y.  573. 

14.  Matter  of  Schriever,  231  N.  Y.  268. 

15.  176  A.  D.  40;   163  N.  Y.  Supp.  355. 
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and  that  she  could  dispose  of  it  by  will,  although  no  case  in  point 
had  been  found. 

The  Court  of  Appeals  "  reversed  and  held  that  the  mother  had 
power  of  disposition  in  her  lifetime,  excepting  that  she  had  no 
power  to  dispose  by  will;  that  on  the  death  of  the  mother,  title  to 
land  not  sold  by  her,  vested  in  the  wife. 

6.     Suspension  of  Alienation* 

A  will  should  always  be  examined  for  the  purpose  of  ascertain- 
ing whetheir  it  suspends  the  power  of  alienation  beyond  two  lives 
in  being.  A  devise  of  the  use  of  land  to  testaitor's  three  daughters 
for  their  lives  and  to  the  survivor  of  them,  and  after  their  deaths, 
in  fee  to  another,  was  held  to  be  void  as  in  violation  of  the  statute.^' 

A  division  of  the  land  into  three  parts  and  a  devise  of  the  use 
of  each  part  to  each  of  the  three  daughters,  respectively,  would  have 
been  valid. 

An  interesting  case  of  an  unlawful  suspension  of  the  aJbsolute 
power  of  alienation  and  one  recently  decided  is  that  of  Benedict  v. 
Salmon.^'  Testator  devised  lands  to  his  executors  in  trust  for 
the  use  and  enjoyment  of  his  eight  daughters.  Upon  the  death  of 
his  last  surviving  daughter,  he  devised  same  to  the  children  of 
his  daughters  who  shall  be  living  at  that  time.  The  trust  was 
held  to  be  void  as  there  were  no  persons  in  being  by  whom  an 
absolute  fee  in  possession  could  be  conveyed.  The  absolute  power 
of  alienation  was.  suspended  for  a  longer  period  than  during  two 
lives  in  being.  The  remaindermen  who  would  take  could  not 
be  determined  until  the  death  of  the  last  surviving  daughter. 
This  left  the  time  and  the  persons  who  would  take  the  remainder 
uncertain.  Had  the  remainder  vested  on  the  death  of  the  testator, 
the  remaindermen  might  have  taken  even  though  the  trust  failed. 
The  trust  clause  being  void,  the  property  passed  under  the  residu- 
ary clause. 


16.  220  N.  y.  437. 

•  See  also  Wteed's  Practical  Eteal  Estate  iLaw,  p.  1054. 
iSchouIer's  Law  of  Wills  and  Administration,  p.  Ml. 

17.  Sanford  v.  Goodell,  82  Hun,  369;  31  N.  Y.  Supp.  49K). 

18.  177  A.  D.  385;  163  N.  Y.  Stipp.  846;  af.  323  N.  Y.  707. 
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7.     Legacy.* 

(a)     Lien  of. 

In  many  instances,  lands  have  been  devised  prior  to  the  date  of 
the  appropriation  .thereof  'by  the  State.  An  examination  of  the 
will  devising  same  may  disclose  a  bequest  of  legacies  and  it  be- 
comes important  to  determine  whether  such  legacies  constituted 
a  lien  on  the  land  at  the  date  of  appropriation.  The  principles 
to  be  applied  in  determining  whether  a  legacy  is  charged  by  im- 
plication upon  the  real  estate  of  a  testator  were  stated  in  Carley 
V.  Harper  (219  K  Y.  295) : 

"  The  intention  of  the  testator  is  the  guide.  It  is  deter- 
mined from  the  language  of  the  will  read  in  the  light  of  ex- 
trinsic circumstances."  *  *  *  "  If  the  intent  is  not  ex- 
pressed it  must  be  fairly  and  satisfactorily  inferred."  *  *  * 
"  The  relation  of  the  beneficiaries  of  the  will  to  the  testator  is 
not  to  be  overlooked  and  the  presumption  favors  children 
rather  than  strangers."  *  *  *  "  The  condition  of  testa- 
tor's estate  as  he  knew  or  believed  it  to  be  at  the  time  he 
made  his  will  may  reveal  a  deficiency  of  personal  property 
so  great  and  so  obvious  as  to  preclude  any  possible  inference 
other  than  that  he  intended  to  charge  the  legacies  upon  the 
real  estate.  *  *  *^  but  an  intention  to  charge  the  land 
will  not  be  inferred  from  such  disparity,  even  though  serious, 
if  the  testator  might  have  been  unconscious,  of  its  existence, 
mistaken  in  judgment  as  to  the  value  of  his  personal  prop- 
erty, or  in  reasonable  expectation  of  increasing  his  personal 
estate  before  his  death." 

In  Matter  of  Goetzmann  (96  Misc.  377),  it  was  held  under  the 
facts  involved,  that  there  was  no  time  limit  within  which  real 
property  of  a  decedent  may  be  sold  for  the  payment  of  a  legacy 
charged  thereon ;  that  the  limitation  provided  by  Section  2702  of 
the  Code  did  not  apply.     (§  233,  Surrogate  Court  Act.) 

*  See  also  Weed's  Practical  Real  Estate  Law,  p.  671. 
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(b)     When  Effective. 

Where  the  owner  of  lands  appropriated  has  died  leaving  a  will 
in  and  by  which  he  bequeathed  his  personal  property,  an  award 
made  for  the  land  appropriated,  being  personal  property,  would 
pass  under  the  will  asi  such. 

"  The  presumption  is  that  in  a  will  of  personal  property  the 
intention  of  the  testator  is  that  the  will  shall  speak  as  of  the  time 
of  his  death,  but  this  presumption  in  the  case  of  specific  legacies 
may  'be  rebutted  when  the  nature  of  the  property  or  thing  be- 
queathed, or  the  language  used  by  the  testator  in  making  the 
bequest,  indicates  that  he  intended  it  to  speak  as  of  the  time  of 
making  the  will."  " 

(c)     Lapsed. 

It  is  a  well  known  rule  of  law  that  a  legacy  (or  devise)  will 
lapse  when  the  legatee  (or  devisee)  dies  before  the  testator.  The 
rule  also  operates  where  the  legatee  (or  devisee)  is  dead  when  the 
will  is  made.  It  is,  therefore,  necessary  in  case  of  a  lapsed  be- 
quest, under  which  an  award  might  have  passed,  to  determine 
who  is  entitled  to  same  under  some  other  provision  of  the  will, 
unless  testator  died  intestate  as  to  same.^" 


E.       MOETGAGES. 

1.     Generally. 

A  very  large  proportion  of  the  owners  of  real  property  have  given 
mortgages  to  secure  bond's,  notes  or  other  obligations.  These  mort- 
gages have  generally  been  recorded  and  many  recorded  mortgages 
given  during  the  past  one  hundred  years  may  be  found  unsatisfied 
of  record.  The  question  immediately  presents  itself  as  to  whether 
these  mortgages,  or  the  debts  for  the  security  of  which  they  were 
given,  have  in  fact  been  paid.  There  may  be  a  presumption  of 
payment  after  twenty  years  from  the  time  the  debt  is  dtie,  unless 
it  develops  that  there  has  been  a  payment  on  account  of  principal 

19.  Matter  of  Thompson,  217  N.  Y.  111. 

20.  Matter  of  Tamargo,  220  N.  Y.  225. 
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or  interest  within  twenty  years  or  unless  there  has  been  an  acknowl- 
edgment of  the  debt  within  the  same  period  of  time.  Experience 
shows  that  mortgages  given  as  long  as  fifty  years  ago  are  sitill 
alive,  although  there  are  few  of  such  mortgages  remaining  unpaid. 
The  instances  of  unpaid  mortgages  given  more  than  fifty  years 
ago  are  very  rare. 

2.     Presumption  of  Payment* 

Under  Section  48  of  the  Revised  Statutes  (1829),  Vol.  2,  page 
301,  it  was  provided  that  — 

"After  the  expiration  of  twenty  years  from  the  time  a 
right  of  action  shall  accrue  upon  any  sealed  instrument  for 
the  payment  of  money,  such  right  shall  be  presumed  to  have 
been  extinguished  by  payment ;  but  such  presumption  may  be 
repelled  by  proof  of  payment  of  some  part  or  by  proof  of 
a  written  acknowledgment  of  such  right  of  action  within  that 
period." 

This  provision  remained  in  effect  from  1829  until  1848,  when 
it  was  repealed  by  Section  73  of  the  Cod©  of  Procedure.  It  was 
further  repealed  by  Chapter  245  of  the  Laws  of  1880. 

The  limitations'  provided  by  Sections  74,  89  and  90  of  the 
Code  of  Procedure  were  embraced  in  Sections  380  and  381  of  the 
Code  of  Civil  Procedure  adopted  in  1876.  It  was  provided  that 
an  action  upon  a  sealed  instrument  must  be  commenced  within 
twenty  years  after  the  cause  of  action  has  accrued.  This  is  a  bar 
to  the  action  rather  than  a  presumption  of  payment  as  contained 
in  the  Revised  Statutes. 

Katz  V.  Kaiser  ^^  involved  a  mortgage,  dated  and  recorded  in 
1839,  as  to  which  there  was  no  proof  of  subsequent  payment  or 
written  acknowledgment  of  the  debt.  The  mortgage  was  presumed 
to  be  paid.^^ 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Kep.,  B«nder  Annotated  Ed.,  Bk.  3,  p.  265. 
Weed's  Practical  Real  Estate  Law,  p.  777. 

21.  10  A.  D.  137;  41  N.  Y.  Supp.  77&;  af.  154  N.  Y.  294. 

22.  To  the  same  effect,  see  Greenfield  v.  Mills,  123  A.  D.  43;  107  N.  Y. 
Supp.  705. 

Forsyth  v.  'Leslie,  74  A.  D.  517;  77  N.  Y.  Supp.  826. 
Code  references.     See   Author's   Note  and   Distribution   Table  —  page   xxiv. 
29 


450  COMPENSATIO^nT  —  HOW  ACQUIEED 

Forbes  v.  Eeynard  ^^  involved  a  mortgage  given  in  1878,  which 
became  due  in  1883.  It  was  presumed  to  be  paid  in  1904  in 
the  absence  of  proof  to  the  contrary. 

As  this  presumption  can  be  overcome  by  proof  of  a  partial 
payment  or  an  acknowledgment  of  the  dfebt  and  as  the  bar  to  the 
action  can  be  avoided  in  the  same  way,  it  becomes  necessary  to 
inquire  whether  a  payment  of  principal  or  interest  has  in  fact 
been  made  within  the  last  twenty  years  or  whether  there  has 
been  an  acknowledgment  of  the  debt  within  the  same  time.  It 
is  a  common  practice  to  secure  from  the  mortgagor  or  his  grantee 
or,  in  other  words,  from  the  person  or  persons  charged  with  the 
payment  of  the  debt  during  the  past  twenty  years,  affidavits  show- 
ing no  payment  or  demand  of  principal  or  interest  or  acknowledg- 
ment of  the  debt  so  as  to  keep  it  alive. 

Although  the  cause  of  action  may  have  accrued  more  than 
twenty  years  ago  as  evidenced  by  a  reading  of  the  instrument  alone, 
the  life  of  the  debt  may  have  been  extended  by  a  payment  and 
the  accrual  date  extended  accordingly.  This  may  be  done  by  the 
payment  of  interest  from  year  to  year  extending  over  a  long 
period  of  time.  As  interest  or  some  part  of  the  principal  is  paid 
each  year,  a  new  agreement  might  have  been  madte  or  might  re- 
sult, postponing  the  date  of  final  payment. 

3.     Discharge  of  Ancient  Mortgages* 

As  affidavits  showing  no  payment  within  twenty  years  simply 
raise  a  question  of  fact  which  may  be  rebutted  and  as  the  affiant 
may  die  and  the  benefit  of  his  testimony  become  lost,  the  better 
practice  is  to  have  the  mortgage  discharged  of  record.  The  pro- 
ceedings for  such  a  discharge  are  set  forth  in  Sections  340-4, 
inclusive,  of  the  Real  Property  Law. 

The  first  step  is  to  prepare  and  present  to  the  court  a  verified 
petition  describing  the  mortgage.  It  shall  allege  that  the  mortgage 
has  been  paid  and'  ask  that  it  may  be  adjudged  to  have  been  paid 

23.     113  A.  D.  306;  9«  N.  Y.  Supp.  710. 

*iSe6  also  Weed's  Practical  Eieal  Estate  Law,  p.  762. 
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and  to  be  no  longer  a  lien  upon  the  lands  described.     Section  340 
recites  the  various  facts  which  the  petition  must  allege. 

The  petition  must  be  presented  to  the  Supreme  Court  or  the 
County  Court  of  the  county  where  the  mortgaged  premises  are 
situated.     (Section  341.) 

Section  342  of  the  Real  Property  Law  provides  for  an  order  to 
show  cause,  which  shall  be  published  "  as  the  court  shall  direct." 
Provision  is  also  made  for  personal  service. 

All  other  proceedings  are  covered  by  Section  343,  which  finally 
provides  that 

"  upon  being  satisfied  that  the  matters  alleged  in  the  petition 
are  true,  the  court  may  make  an  order  that  the  mortgage  be 
discharged  of  record." 

The  order  furnishes  the  authority  for  the  discharge  by  the 
county  clerk,  of  the  mortgage  of  record.     (Section  344.) 

This  proceeding,  although  comparatively  simple  and  a  real 
protection  against  an  unsatisfied  mortgage  of  record,  is  not  taken 
very  frequently,  especially  in  rural  communities.  Experience 
sihows  that  it  is  more  generally  avoided  than  taken  advantage  of 
as  it  should  be. 

4.     Possession  of  * 

A  note  may  be  paid  and  the  mortgage  given  to  secure  same  re- 
turned to  the  mortgagor  or  the  person  obligated  to  pay  the  debt. 
Or,  a  bond  may  be  paid  and  the  bond  and  mortgage  returned. 
Possession  of  a  mortgage  by  the  one  charged  with  the  obligation 
of  paying  same  raises  a  presumption  of  payment  and  possession  of 
a  bond  and  mortgage  may  create  a  conclusive  presumption  of 
payment.  On  the  payment  of  the  debt,  the  one  making  pay- 
ment is  entitled  to  a  return  and  the  possession  of  the  papers  which 
evidence  the  dtebt.^* 

To  the  same  effect,  see  Bacon  v.  Van  Schoonhoven  (87  IST.  Y. 
446,  51)  which  holds,  however,  that  the  delivery  of  a  satisfac- 
tion-piece duly  executed,  to  a  purchaser  of  the  premises,  obvi- 
ates the  necessity  of  a  delivery  of  the  bond  and  mortgage. ^^ 

*Se«  also  Weed's  Practical  Real  Estate  Law,  p.  763. 

24.  Matter  of  Coster,  Z  Johns.  Chan.  503. 

25.  See  also  Chapter  Z89;  Laws  of  1907. 
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The  question  of  the  presentation  or  delivery  of  a  bond  and 
mortgage  also  arises  when  the  State  in  paying  for  lands  appro- 
priated, pays  the  award  in  whole  or  in  part  to  the  mortgagee. 
The  State  acts  as  agent  for  the  mortgagor,  in  making  the  payment. 
It  should  demand  the  mortgage  and  the  instrument  which  it  is 
given  to  secure,  to  guard  against  the  possibility  of  a  previous 
assignment.  The  State  in  effect  becomes  an  assignee;  it  pays  the 
mortgage  and  deducts  the  amount  paid  from  the  amount  awarded 
to  the  owner  of  the  property  appropriated. 

5.     Merger.* 

In  practice  it  is  quite  common  to  assume  that  where  a  mort- 
gagee of  lands  acquires  title  to  same,  the  mortgage  merges  in  the 
title.  There  is  always  the  possibility,  however,  that  the  mortgagee 
might  have  assigned  his  mortgage  before  he  acquired  title;  also,, 
that  the  mortgage  did  not  in  fact  merge. 

A  mortgage  is  not  merged  in  the  title  to  land  when  the  mort* 
gagee  obtains  the  title  after  he  has  assigned  the  mortgage  and  if 
one  purchases  from  a  mortgagee  when  the  mortgage  is  on  record 
without  requiring  the  production  of  the  mortgage  or  the  obliga- 
tion which  it  was  given  to  secure,  he  is  not  &  bona  fide  purchaser 
as  against  a  prior  assignee  of  the  mortgage,  although  the  assign- 
ment is  not  recorded.^" 

To  quote  from  Curtis  v.  Moore : 

"  There  can  'be  no  merger,  at  law,  without  a  union  of  titles 
in  the  same  person;  nor,  in  equity,  unless,  also,  there  is  an 
intention  on  the  part  of  those  concerned  in  the  transaction 
that  it  should  operate  as  a  merger.  In  this  case  both  the 
union  and  the  intention  were  wanting." 

A  written  assignment  of  a  mortgage  is  not  necessary;  the 
mortgage  may  be  assigned  by  mere  delivery.  If  one  takes  a 
written  assignment  of  a  recorded  mortgage  without  recording  same 
and  without  securing  the  mortgage,  the  mortgage  may  be  actually 
delivered  and  assigned  to  another.^' 

*See  also  Weed's  Practical  Eeal  Estate  Law,  p.  739. 

26.  Curtis  v.  Moore,  152  N.  Y.  159. 

27.  P.  T.  Co.  V.  Tonkonogy,  144  A.  D.  333;   128  N.  Y.  Supp.  1055. 
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6.     Lost  Bond. 

A  case  of  a  lost  bond  arose  and  was  considered  in  Peterson  v. 
Meyer.^*  It  was  held  to  be  "  not  a  negotiable  instrumen't."  The 
production  and  delivery  of  the  bond 'was  dispensed  with. 

7.  Satisfaction  or  Discharge  of. 

The  instrument  by  which  a  mortgage  is  satisfied  or  discharged 
is  for  the  purpose  of  the  record  thereof  a  couYsyance.  It  may 
be  executed  by  a  trustee,  executor,  administrator  or  other  repre- 
sentative of  the  mortgagee  or  the  assignee  of  the  mortgagee.  When 
executed  by  one  acting  in  a  representative  capacity,  it  should  be 
for  full  consideration.  One  acting  in  a  representative  capacity 
has  no  power  to  satisfy  a  mortgage  for  a  nominal  consideration. 

Where  there  is  more  than  one  executor,  admistrator,  trustee, 
partner  or  tenant  in  common,  any  one  may  satisfy  and  discharge 
a  mortgage.  In  case  of  the  death  of  one  or  more,  the  survivor 
may  d^o  the  same.  The  question  was  considered  by  the  Court 
of  Appeals  at  length  in  People  v.  Keyser.^' 

8.  Release  —  Part   of   Premises.* 

On  the  appropriation  of  lands  by  the  State,  if  title  immediately 
passes  to  the  State,  a  claim  results  in  favor  of  the  mortgagee. 
A  release  given  by  a  mortgagee  of  part  of  the  mortgaged  premises, 
i.  e.,  those  appropriated,  would  be  inefFectual  to  satisfy  the  claim. 
The  State  takes  the  land  freed  from  the  lien  and  nothing  is  ac- 
complished by  a  release  of  the  mortgage  as  to  the  premises  ap- 
propriated. The  mortgage  may  be  satisfied,  however,  and  thiis 
relieve  the  State  or  the  mortgagee  may  release  to  the  State  using 
a  form  similar  to  that  shown  in  "Appendix  XXII "  and  "Appen- 
dix XXIII." 

9.     Release  hy  Trustees.^ 

Many  mortgages  are  made  to  individuals  or  corporations  as 
trustees  for  the  'bondholders.     This  is  especially  true  with  refer- 

28.  105  Misc.  719. 

29.  as  N.  Y.  226. 

*  iSee  also  Weed's  Practical  Real  Estate  Law,  p.  782. 
t  See  also  Weed's  Practical  Real  Estate  Law,  p.  782,  4. 
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ence  to  mortgages  given  by  railroad,  telegraph,  telephone  and  elec- 
tric companies.  In  general,  the  owners  of  lands  or  property 
rights  appropriated  by  the  State  are  not  willing  to  have  an  award 
paid  to  the  trustee  for  the  bondholders,  i.  e.,  the  trustee-mortgagee. 
The  award  may  be  required  for  the  acquisition  of  other  land's  or 
property  rights  to  he  used  in  place  of  those  taken  or  destroyed 
by  the  State.  This  necessitates  a  different  form  of  release.  "Ap- 
pendix XXV  "  may  serve  as  a  guide. 

A  difficulty  arises,  however,  in  case  the  mortgage  does  not  pro- 
vide for  a  release.  This  difficulty  is  frequently  overcome  where 
the  mortgage  contains  an  after-acquired  property  clause,  if  new 
property  is  substituted  for  that  taken.  For  instance,  the  State 
appropriates  a  bridge  and  the  right  to  maintain  same  and  provides 
another  bridge.  If  no  damage  resoxlts  other  than  the  cost  of  con- 
structing a  new  bridge  and  if  the  State  pays  same,  the  new  bridge 
m'ay  compensate  for  the  loss  siuffered  by  reason  of  the  taking  of  the 
original  bridge. 

It  sometimes  appears  that  property  was  covered  by  a  trust  mort- 
gage and  conveyed  without  a  release;  that  thereafter  the  State 
appropriated  from  the  grantee.  The  only  theory  on  which  a  re- 
lease by  a  mortgagee  for  a  nominal  consideration  might  be  effect- 
ual is  that  the  grantee  paid  full  consideration  and  that  the  mort- 
gagor used  same  for  the  acquisition  of  other  property  which  passed 
under  the  trusit  mortgage. 

As  these  trust  mortgages  generally  cover  personal  property,  as 
well  as  real  estate,  if  the  State  should  pay  an  award  to  the  owner 
without  a  release  from  the  mortgagee,  the  mortgage  would  im- 
mediately attach  to  the  money  so  paid.  If  the  money  should  be 
expended  for  other  property,  the  mortgagee  would  not  suffer. 
But,  if  the  mortgagor  should  use  the  money  for  the  payment  of 
wages  or  salaries,  the  bondholders  might  suffer  and  the  trust  mort- 
gagee might  have  a  claim  against  the  State  on  their  behalf. 

■  i 
10.     Bights  of  Mortgagee. 

The  danger  of  taking  a  release  from  a  trust  mortgagee,  given 
for  a  nominal  consideration,  is  that  the  bondholders  represented  by 
the  trustee,  i.  e.,  the  trust  mortgagee,  may  be  primarily  injured 
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and  entitled  to  any  award  for  the  land  covered  by  the  mortgage 
to  the  full  amount  of  the  mortgage.'" 

To  the  contrary,  see  Merriman  v.  City  of  N.  Y./^  which  is 
peculiar  to  the  proceedings  under  the  Greater  New  York  Charter. 

11.     Tenants  by  Entirety.* 

A  mortgage,  as  well  as  real  property,  may  be  owned  by  tenants 
by  the  entirety.  Where  owners  of  lands  as  tenants  by  the  entirety 
conveyed  same  and  took  back  a  purchase  money  mortgage,  the 
mortgage  stood  in  the  place  of  the  real  property  and  on  the  death 
of  either  mortgagee  passed  to  the  survivor.  The  same  rule  was 
held  to  apply  where  a  mortgage  was  taken  in  the  name  of  a  husband 
and  wife.  They  would  hold  as  tenants  by  the  entirety  and  on 
the  death  of  either,  the  survivor  would  take.'^ 

12.     How  Affected  by  Deed. 

Under  the  common  law  and  prior  to  the  Act  of  1830,  a  mort- 
gagee was  treated  as  the  legal  owner  of  the  mortgaged  premises. 
Since  the  Act  of  1830,  a  mortgagee  has  been  regarded  as  a  mere 
lienor  having  no  legal  estate  in  the  land  covered  by  the  mortgage. 
A  conveyance  would  pass  no  interest  in  the  mortgage."" 

To  quote  from  Miller  v.  Lindsey  (19  Hun  207),  citing  Purdy 
V.  Huntington  (42  IST.  Y.  334) :  "  This  case  *  *  *  holds 
that  the  deed  cannot  operate  as  a  transfer  of  the  mortgage  or  be 
construed  to  be  a  subsequent  assignment  of  the  mortgage  under  the 
recording  acts."  '* 

Although  a  deed  may  not  operate  as  an  assignment  of  a  mortgage, 
a  deed  from  a  mortgagee  to  a  mortgagor  or  to  the  owner  of  the 
equity  of  redemption  has  been  held  to  discharge  the  mortgage  and 
to  pass  the  entire  title."° 

30.  See  Chapter  XXVI,  Third,  B.,  Mortgagees. 

31.  237  N.  Y.  379. 

*  Contra,  see  Weed's  Practical  Keal  Estate  Law,  p.  1122. 

32.  Matter  of  Kennedy,  1S6  A.  D.  1'88. 

33.  Hawley  v.  Levee,  ■6'&  Misc.  2iS0;  123  N.  Y.  Supp.  4. 
'Barson  v.  Mulligan,  191  N.  Y.  306,  15. 

34.  See  also  Curtis  v.  Moore,  152  N.  Y.  159',  64. 

35.  Nickel  v.  TTacy,  lOO  A.  D.  80,  6;  9'1  N.  Y.  Supp.  287;  rev.  184  N.  Y.  386. 
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In  Gottlieb  v.  New  York/'  Judge  Gaynor  stated : 

"  There  seems  to  be  an  absence  of  precise  authority  in  this- 
State  that  a  deed  of  quit  claim,  or  of  right,  title  and  interest,, 
by  a  mortgagee  of  the  land^  at  least  assigns  the  mortgage." 

He  held',  however,  that  where  a  town  conveyed,  when  it  did 
not  own  land  but  only  a  mortgage  thereon,  it  operated  to  assign 
the  mortgage. 

The  foregoing  decisions  show  a  conflict  in  the  authorities 
relative  to  the  effect  of  a  deed  given  by  a  mortgagee. 

r.     Lis  Pendens.* 

The  right  to  file  a  lis  pendens  in  any  action  affecting  the  title 
to  real  property  has  been  held  to  be  an  absolute  one.  When  once 
filed  in  a  proper  action,  the  court  cannot  order  it  cancelled  so 
long  as  the  action  is  pending  and  undetermined.'^  The  filing 
of  a  Us  pendens  is  constructive  notice  to  subsequent  purchasers 
or  encumbrancers  of  the  property  affected  thereby. 

The  lis  pendens  is  notice  of  an  action  and  unless  the  action  is 
in  fact  brought  and  pending,  the  lis  pendens  will  be  ineffectual. 
A  lis  pendens  does  not  in  and  of  itself  constitute  an  encumbrance 
upon  lands.'' 

G.     Husband  and  WirE.f 

It  has  already  been  pointed  out  that  a  husband  and  wife  legally 
married  may  hold  real  property  as  tenants  by  the  entirety  and 
that,  on  the  death  of  one,  the  survivor  will  take  all.  Although 
there  is  a  presumption  of  a  valid  marriage,  this  presumption  could 
be  overcome  and  extreme  caution  might  require  proof  as.  to  the 
marriage  in  the  event  that  property  is  claimed  to  be  owned  solely 
by  a  survivor. 

36.  138  A.  D.  14S;  112  N.  Y.  Supp.  545. 

*iSee  also  Weed's  Practical  Real  Estate  Law,  p.  696. 

37.  Mills  V.  Bliss,  55  N.  Y.  139. 

38.  Baecht  v.  Hevesy,  115  A.  D.  909;  101  N.  Y.  Supp.  413. 
f  See  also  Weed's  Practical  Real  Estate  Law,  p.  574. 
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W'here  a  wife  owns  real  property,  appropriated  by  the  State^ 
for  which  she  files  a  claim  which  is  personal  property  and  then 
diesi  intestate  and  without  descendants,  the  title  to  such  claim  at 
once  passes'  to  and  vests  in  her  surviving  husband,  subject  only 
to  the  claims  of  her  creditors,  but  in  order  to  recover  the  husband 
should  secure  letters  of  administration.^' 

It  is  always  important  to  ascertain  any  rights  of  dower,  in  par- 
ticular where  the  husband  has  died  and  the  right  of  dower  has 
become  consummated. 

Outstanding  rights  of  dower  have  been  found  to  exist  where  the 
husband  died  fifty  years  ago  and  the  wife  is  still  living.  In  this 
connection.  Section  1596  of  the  Code  of  Civil  Procedure  should 
be  given  consideration.  It  provides  that  an  action  for  dower 
must  be  commenced  by  a  widow  within  twenty  years  after  the  death 
of  her  husband,  unless  she  is  at  the  time  of  his  death  either : 

Within  the  age  of  twenty-one  years;  or  : 

Insane ;    or 

Imprisoned. 

The  section  specifies  other  conditions  on  which  the  twenty  year 
period  may  be  extended. 

Experience  has  disclosed  several  instances  of  a  death  of  a  hus^ 
band  years  ago,  leaving  a  wife  still  committed  to  an  insane  insti- 
tution and  still  having  a  vested  right  of  dower  for  which  an  action 
has  not  been  brought  in  her  behalf. 

It  thus  appears  that  twenty  years  is  the  shortest  period  of  time 
which  will  bar  a  vested  right  of  dower  or  a  remedy  to  secure 
same. 

It  is  very  freqently  found  that  deeds  have  been  executed  by 
men  in  years  past  without  reciting  whether  or  not  they  were 
married  and  without  any  wife  joining  in  the  deed.  In  such  cases; 
it  becomes  necessary  to  obtain  proof  as  to  whether  or  not  the 
grantor  was  married,  for  if  he  was  married,  and  his  wife  did  not 
join  in  the  deed  and  is  still  living,  she  may  still  have  a  dower 
right. . 

39.    See  Gerber  v.  State  Bank,  167  A.  D.  Z63;  15a  N.  Y.  <gupp.  69*. 
Conlon  V.  Union  Dime  Savings  Bank,  195  A.  D.  509. 
Code  references.     See  Author's  Note  and  Distribution  Table  —  page  xriv. 
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There  is  also  the  possibility  that  a  wife  might  have  secured  a 
divorce  from  her  hushand,  retaining  her  inchoate  right  of  dower; 
that  the  husband  might  later  have  conveyed  real  property  without 
the  wife  joining  in  the  deed;  also,  the  possibility  that  the  hus- 
band might  have  married  again  and  that  the  second  wife  might 
have  joined  in  the  deed.  The  dower  interest  of  the  first  wife 
might  be  outstanding. 

1.     Conveyances  Between  Husband  and  Wife. 

Under  the  common  law  a  husband  could  not  convey  lands  to 
his  wife;    neither  could  the  wife  convey  to  her  husband.*" 

These  common  law  disabilities  have  been  changed  by  statute. 

Chapter  200  of  the  Laws  of  1848  enabled  a  married  woman  to 
acquire  real  property  "  from  any  person  other  than  her  husband  " 
and  to  hold  same  to  her  sole  and  separate  use  as  if  she  were  un- 
married. This  act  was  amended  by  Chapter  375  of  the  Laws  of 
1849,  which  enabled  a  married  woman  to  convey  and  devise  real 
property.  The  power  to  take  was  still  limited  "  from  any  person 
other  than  her  husband." 

Chapter  472  of  the  Laws  of  1880  enabled  a  husband  and  wife 
to  partition  lands  heM  by  both  but  did  not  enable  one  to  convey 
all  to  the  other. 

The  disability  of  a  husiband  and  wife  to  convey  lands  to  each 
other  was  wholly  removed  by  the  passage  of  Chapter  530  of  the 
Laws  of  1887.  The  condition  of  the  law  upon  this  subject,  as 
it  existed  prior  to  the  passage  of  that  statute,  was  reviewed  in 
Dean  v.  M.  E.  K.  Co.*^  It  was  held  that  conveyances  of  real 
property  "  between  husband  and  wife,  though  void  'at  law,  are 
sustained  in  equity  when  founded  upon  a  valuable  or  meritorious 
consideration."  Such  a  conveyance  ^ill  not  be  sustained,  how- 
ever, unless  the  party  claiming  under  the  deed  shows  facts  estab- 
lishing a  consideration  which  a  court  of  equity  will  sustain.  An 
equitable  consideration  may  be  shown  by  extraneous  proof  or  it 
may  appear  upon  the  face  of  the  conveyance. 


40.  Dean  v.  M.  E.  E.  Co.,  119'  N.  Y.  540. 

41.  113  K  Y.  540. 
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H.       OOEPOEATIOWS.* 

1.     Mergers  cmd  Gcmsolidcdions.  f 

Mucli  of  the  land  which  has  been  appropriated  by  the  State 
was  owned  by  corporations.  Many  of  these  corporations  existed 
as  a  result  of  the  merger  or  consolidation  of  other  corporations. 
This  applies,  in  particular,  to  railroad  and  other  transportation 
corporations  smch  as  electric  light  and  power  companies. 

Although  there  isi  a  distinction  between  a  merger  and  a  con- 
solidation, the  two  words  are  frequently  confused  and  are  often 
used  intarchangeaJbly. 

A  "  merger  "  is  provided  for  by  Section  15  of  the  Stock  Corpora 
ation  Law  which  reads  as  follows: 

"  Any  domestic  stock  corporation  and  any  foreign  stock 
corporation  authorized  to  do  business  in  this  state  lawfully 
owning  all  the  stock  of  any  other  stock  corporation  organized 
for,  or  engaged  in  business  similar  or  incidental  to  that  of 
the  possessor  corporation  may  file  in  the  office  of  the  secretary 
of  state,  under  its  common  seal,  a  certificate  of  such  owner- 
ship, and  of  the  resolution  of  its  board  of  directors  to  merge 
such  other  corporation,  and  thereupon  it  shall  acquire  and 
become,  and  be  possessed  of  all  the  ©state,  property,  rights, 
privileges  and  franchises  of  such  other  corporation,  and 
they  shall  vest  in  and  be  held  and  enjoyed  by  it  as  fully 
and  entirely  and  without  change  or  diminution  as  the  same 
were  before  held  and  enjoyed  by  such  other  corporation,  and 
be  managed  and  controlled  by  the  board  of  directors  of  such 
possessor  corporation,  and  in  its  name,  but  without  preju- 
dice to  any  liabilities  of  such  other  corporation  or  the  rights 
of  any  creditors  thereof.  Any  bridge  corporation  may  be 
merged  under  this  section  with  any  railroad  corporation  which 
shall  have  acquired  the  right  by  contract  to  run  its  cars  over 
the  bridge  of  such  bridge  corporation." 

It  thus  appears  that  one  stock  corporation  may  become  extinct 

•See  also  Weed's  Practioal  Real  Estate  Law,  p.  250. 

t  See  also  Note,  N.  Y.  Ct.  of  Ap.  Elep.,  Bender  Annotated  Ed.,  Bk.  Sft,  p.  955. 

Weed's  Practical  E«al  Estate  Law,  p.  737. 
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or  merged  into  another,  subject  only  to  the  rights  of  the  creditors  of 
the  corporation  so  merged.*^ 


Section  7  of  the  Business  Corporations  Law  provides  generally 
for  the  consolidation  of  corporations.  Two  or  more  corporations 
carrying  on  any  kind  of  business  of  the  same  or  similar  nature 
may  consolidate  into  a  single  corporation.  Such  consolidation 
is  brought  aJbout  by  an  agreement  made  on  behalf  of  the  respec- 
tive consolidating  corporations,  which  among  other  things  may 
prescribe  the  name  of  the  new  corporation. 

The  name  of  the  new  corporation  may  be  the  same  as  that  of  one 
of  the  consolidating  companies,  or  a  different  name  may  be 
selected.*' 

The  effect  of  a  consolidation  is  a  dissolution  of  the  constituent 
companies.** 

The  distinction  between  a  merger  and  consolidation,  therefore,  is 
that  in  case  of  a  merger  the  company  into  which  the  other  company 
or  companies  is  or  are  merged  does  not  lose  its  identity,  is  not 
dissolved  and  does  not  become  a  new  corporation,  while  in  case 
of  a  consolidation,  all  of  the  consolidated  companies  are  dissolved 
and  a  new  corporation  is  created. 

The  powers  of  consolidated  corporations  are  set  forth  in  Sec- 
tion 9  of  the  Business  Corporations  Law  which  provides  that 
the  new  corporation  shall  enjoy  all  the  rights  possessed  by  each 
of  the  corporations  so  consolidated. 

Upon  the  consummation  of  the  consolidation,  the  rights  and 
interests  of  each  of  the  corporations  so  consolidated,  and  all 
property  of  every  nature  belonging  to  either  of  them  "  shall  be 
taken  and  deemed  to  be  transferred  to  and  vested  in  such  new  cor- 
poration without  further  act  or  deed ;  "  the  title  to  all  real  estate 

42.  Irvine  v.  N.  Y.  E.  Co.,  a07  N.  Y.  435,  3a. 

43.  See  Drake  v.  N.  Y.  S.  W.  Co.,  3&  A.  D.  275;  55  N.  Y.  Siipp.  225. 

44.  People  v.  N.  Y.  C.  iR.  E.  Co.,  129  N.  Y.  474. 
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vested  in  either  of  such  oorporations  stall  be  vested  in  the  new 
corporation  by  virtue  of  the  act  of  consolidation.*" 

The  rights  of  the  creditors  of  any  corporation  so  consolidated 
shall  not  in  any  manner  be  affected  by  such  consolidation.  But, 
the  new  corporation  shall  be  held  liable  to  pay  and  discharge  all 
-debts  and  liabilities  of  each  of  the  corporations  so  consolidated, 
in  the  same  manner  as  if  the  new  corporation  had  itself  incurred 
the  indebtedness.*' 


The  General  Corporation  Law  (§9)  contains  general  provisions 
for  the  filing  of  certificates  of  incorporation  in  the  office  of  the 
Secretary  of  State,  where  the  evidence  of  the  merger  or  consoli- 
dation may  be  found.  Paragraph  3  of  Section  9  although  appar- 
ently dealing  with  a  corporation  resulting  from  a  consolidation 
agreement  also  refers  to  two  or  more  corporations"  "  merged  into 
a  new  corporation."  The  distinction  above  pointed  out  between 
a  merger  and  a  consolidation  does  not  appear  to  be  recognized. 

In  a  further  consideration  of  the  subject,  it  is  necessary  to 
refer  to  the  respective  lawsi,  to  illustrate:  Article  IV  of  the 
Railroad  Law  makes  provision  for  the  consolidation  and  reorgani- 
zation of  any  railroad  or  other  corporation  owning  or  operating 
a  railroad,  bridge  or  tunnel.  Such  corporation  "  may  merge  and 
consiolidate "  with  another  as  provided  by  Section  140  of  the 
Railroad  Law  on  certain  specified  conditions.  The  rights  of  the 
new  or  consolidated  company  are  set  forth  in  Section  142. 

The  rights  of  all  creditors  and  the  liens  upon  the  property 
of  either  of  snch  corporations  so  consolidated  are  preserved  and 
all  debts  and  liabilities  incurred  by  either  of  such  corporations 
attach  to  the  new  corporation  and  may  be  enforced  against  it 
and  its  property  as  if  incurred  by  the  new  corporation.*^ 

Electric  light  corporations  may  consolidate  into  a  single  cor- 
poration or  one  corporation  may  be  merged  with  another  cor- 

45.  Section  10,  Business  Corporations  Law. 

46.  iSeetion  11,  Business  Corporations  Law. 
Matter  of  Utica  Nat.  B.  Co.,  154  N.  Y.  268. 

47.  Section  143,  Railroad  Law. 
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poration  as  provided  by  Section  61  (Par.  3)  o£  the  Transportation 
Corporations  Law. 

2.     Mortgages  by  —  After  Acquired  Property. 

Where  a  corporation  from  which  the  State  appropriates  lands 
exists  as  the  result  of  the  merger  or  consolidation  of  other  corpora- 
tions which  have  given  mortgages  affecting  the  lands  so  appro- 
priated, the  rights  of  such  mortgagees  must  be  considered  and  sat- 
isfied. It  is  commonly  found  that  such  mortgages  contain  after- 
acquired  property  clauses,  i.  e.,  the  mortgages  contain  provisions 
that  they  shall  attach  to  and  become  a  lien  upon  any  real  prop- 
erty thereafter  acquired  by  the  mortgagor  corporation.  Assume 
that  the  mortgagor  corporation  thereafter  becomes  merged  into 
another  corporation  or  consolidates  with  another  corporation,  thus 
forming  a  new  corporation.  Assume  further  that  the  corporation 
into  which  the  mortgagor  corporation  becomes  merged  or  the  new 
corporation  resulting  from  a  consolidation  acquires  additional  real 
property.  The  question  arises  as  to  whether  such  mortgages  con- 
taining after-acquired  property  clauses,  become  a  lien  upon  such 
after-acquired  real  property. 

There  is  involved  the  question  as  to  whether  a  corporation  into 
which  other  corporations  are  merged  or  a  corporation  resulting 
from  a  consolidation  may  be  liable  for  the  debts  of  the  original 
corporations  by  reason  of  statutory  provisions  or  specific  agree- 
ment, including  debts  secured  by  mortgages.^* 

In  Compton  v.  Jesup,  *°  it  was  held  that  the  extent  of  the  prop- 
erty included  in  the  grant  of  the  mortgage  by  a  railroad  company 
depended  on  two  things : 

First.     What  property  had  the  railroad  company  power 
to  mortgage  ? 

Second.     What  property  did  it  intend  to  mortgage? 

Answering  the  first  question,  the  court  stated  that: 

"  A  railroad  company  authorized  by  its  charter  to  build 
and  operate  a  railroad  between  two  named  points  would 

48.  See  Prouty  v.  I..  S.  &  M.  iS.  E.  E.  Oo.,  52  N.  Y.  a63. 

49.  68  iFed.  Sep.  »63,  m. 
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have  the  power  to  mortgage  its  road  then  built,  or  to  ^ 
built  by  itself  or  by  any  successor  in  title  to  the  same  rail- 
road, whether  exercising  the  mortgagor's  franchises,  or 
similar  franchises'  granted  by  the  same  sovereign.  What 
is  mortgaged  is  the  property,  and  all  accretions  to  the 
property  possible  within  the  limitations  of  the  then  charter ; 
and  it  doesi  not  seem  to  us  material  whether  the  successor 
in  title  to  the  railroad  acquired  such  accretions  under  the 
same  franchises  as'  those  under  which  the  road  was  first 
projected  and  constructed,  or  under  new  franchises  of  the 
same  effect  and  character.  *  *  *  the  acquisition  of 
terminal  property  at  Toledo  was  as  much  permitted!  under 
the  franchises  enjoyed  by  the  divisional  mortgagors  as 
under  those  under  which  it  was  actually  acquired,  and 
such  terminal  property  would  have  been  as'  properly  ap- 
purtenant to  the  Ohio  Division  as'  to  the  consolidated  line. 
*  *  *  We  are  of  opinion,  therefore,  that  an  Ohio  rail- 
way corporation  has  the  power  to  mortgage  its  railroad, 
and  any  subsequent  accessions  or  accretions  properly  ap- 
purtenant thereto,  acquired  either  by  itself  or  any  suc- 
cessor in  title,  whether  the  road  be  then  maintained  by 
virtue  of  the  original  franchises,  or  of  franchises  newly 
acquired  from  the  State." 

Answering  the  second  question,  the  court  held  that  it  was  the 
intention  to  mortgage  the  road  of  the  mortgagor  company  made 
and  to  be  made,  with  the  necessary  buildings'  erected  and  to  be 
erected.  Every  company  acquiring  the  railroad  thus  described, 
from  the  mortgagor  company,  took  title  subject  to  the  mortgages 
thus  construed,  and  in  making  additions  or  accessions  vsrithin  the 
terms  of  the  mortgage,  was  estopped  from  denying  that  such  ac- 
cretions were  subject  to  the  mortgage  lien. 

From  the  foregoing,  it  would  appear  that  if  the  new  company 
is  simply  carrying  out  the  plan  of  one  or  more  of  the  old  companies, 
and  in  so  doing  acquires  property,  the  after-acquired  property 
clause  contained  in  the  mortgage  of  the  old  company  would  cover 
property  acquired  by  the  new  company. 
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A  distinction  would  result  if  the  new  company  should  acquire 
property  in  pursuance  of  a  plan  to  extend'  or  build  a  different 
road  than  that  contemplated  by  the  original  company.  In  such 
a  case  there  would  be  nothing  to  show  an  intention  to  mortgage  the 
property  necessary  for  a  railroad  not  contemplated  by  the  mort- 
gagor. 

Ohapter  917  of  the  Laws  of  1869,  being  an  act  in  relation  to 
the  consolidation  of  railroads,  provided  that  all  liens  upon  tbe 
property  of  corporations  consolidated  "  shall  be  preserved  un- 
impaired, and  the  respective  corporations  shall  be  deemed  to  con- 
tinue in  existence  to  preserve  the  same,  and  all  debts  and  liabili- 
ties incurred  by  either  of  siaid  corporations  except  mortgages  shall 
thenceforth  attach  to  such  new  corporation,  and  be  enforced 
against  it  and  its  property  to  the  same  extent  as  if  said  debts  or 
liabilities  had  been  incurred  or  contracted  by  it." 

Particular  attention  is  called  to  the  words  "  except  mortgages." 

These  words  were  under  consideration  by  the  Court  of  Appeals 
in  Polhemus  v.  F.  R.  R.  Co.^"  The  word  "  mortgage  "  was  held 
to  mean  "  the  liability  impressed  by  the  company  upon  the  prop- 
erty then  owned,  or  thereafter  to  be  acquired,  and  to  except 
mortgages  means  to  confine  the  property  lien  created  by  a  mort- 
gage to  the  property  theretofore  held  by  the  consolidating  company. 
Railroad  mortgages  are  known  to  contain  clauses  for  extending 
their  lien  to  future  acquisitions  of  property,  or  extension®  of  road, 
and  by  their  exception,  in  the  clause  under  consideration,  such 
a  consequence  would  be  prevented." 

The  court  further  held: 

"  The  true  theory  of  this  act  is  that  each  consolidating 
company  survives  in  the  consolidated  company,  and  thajt  it 
represents  each  company  in  its  claims  and  its  obligations, 
but  as  to  the  mortgage  liabilities  the  properties  acquired 
remain  affected  only  as  they  were  affected  before  the  con- 
solidation. Whatever  the  liability  created  by  the  mortgage 
instrument,  it  shall  not  be  deemed  to  be  extended,  or  to  affect 

50.     123  N.  Y.  503. 
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the  new  company,  otherwise  than  might  result  from  a  fore- 
closure." 

The  statutory  provision  relative  to  the  rights  of  creditors  of 
consolidated  railroad  corporations  is  now  found  in  Section  143 
of  the  Eailroad  Law.  It  isi  to  be  noted  that  the  words  "  except 
mortgages"  have  been  eliminated. 

Judge  Hatch,  writing  the  opinion  in  Drake  v.  N.  Y.  S.  Water 
Oo.,°^  stated  that  a  strong  ground  exists  for  saying  that  a  mortgage 
given  by  a  corporation  which  afterwards  becomes  part  of  a  con- 
solidated corporaition,  became  a  lien  upon  all  of  the  property 
held  by  the  consolidated  company  but  that  he  did  not  find  it  nec- 
essary to  determine  or  discuss  the  question  in  that  action. 

On  a  subsequent  appeal  to  the  Appellate  Division,^^  Judge 
Cullen  quoted  the  remarks  of  Judge  Hatch  and  stated: 

"  There  is  still  some  difference  of  opinion  among  the  mem- 
bers of  this  court  on  the  question,  and  we  do  not  find  it 
necessary  even  yet  to  decide  it." 

These  two  decisions  were  referred  to  in  A.  T.  Co.  v.  N.  Y.  C. 
S.  W.  Co.'"     The  court  stated : 

"  A  judgment  in  the  plaintiff's  favor  was  reversed  on  each 
appeal,  but  without  determining  the  question  whether  either 
the  provision  in  the  mortgage  in  terms'  suhjecting  any  after- 
acquired  property  of  the  corporation  to  the  lien  of  such 
mortgage  or  a  similar  provision  in  the  consolidation  agree- 
ment was  sufficient  to  accomplish  the  purpose.  In  each 
opinion  delivered,  however,  a  strong  intimation  was  given  by 
the  respective  writers  that  the  lien  did  exist,  although  after 
the  argument  of  the  second  appeal  there  was  still  some  differ- 
ence of  opinion  among  the  members  of  the  court.  It  is  un- 
necessary to  determine  the  question  in  disposing  of  the  present 
appeal." 

51.  26  A.  'D.  499;   50  N.  Y.  Supp.  836. 

52.  36  A.  D.  275;  55  N.  Y.  Supp.  325. 

53.  75  A.  D.  354;  78  N.  Y.  Supp.  120. 
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All  three  decisions  are  cited  in  Inman  v.  N.  Y.  I.  W.  Co.,  131 
Fed.  Eep.  997. 

The  efFect  of  an  after-acquired  property  clause  in  a  railroad 
mortgage  as  applied  to  equipment  purchased  'by  a  consolidated 
company  was  considered  in  N.  Y.  S.  &  T.  Co.  v.  L.  E.  &  St.  L. 
C.  E.  Co.  (102  Fed.  Rep.  382),  and  at  page  398,  the  court  stated: 

"  The  after  acquired  property  clause  in  each  of  the  mort- 
gages can  rightly  be  construed,  I  think,  to  extend  only  to 
property  subsequently  acquired  by  the  mortgagor.  The  con- 
solidated company  is  a  new  and  different  organization.  The 
case  of  Hinchman  v.  Railway  Co.  (Wash.)  (44  Pae.  867), 
is  quite  in  point,  and  in  principle  the  question  seems  to  be 
covered  by  the  dtecision  in  Pullman's  Palace  Car  Co.  v.  Mis^ 
souri  Pac.  Ry.  Co.  (115  U.  S.  587)." 

The  case  cited  of  Hinchman  v.  Railway  Co.,°*  also  involved  a 
morigage  containing  an  after-acquired  property  clause  but  it  was 
a  chattel  mortgage  covering  equipment.  The  point  was  made  that 
the  equipment  purchased  by  the  consolidated  company  was  not  in 
existence  nor  "  contemplated' "  at  the  time  the  mortgage  was  given; 
that  no  part  of  the  money  secured  by  the  mortgage  was  loaned 
upon  the  faith  or  credit  of  the  property  afterwards  acquired ;  that 
it  was  not  an  accession  to  the  property  mortgaged  by  the  old  rail- 
way company. 

It  thus  appearsi  that  the  effect  of  an  after-acquired  property 
clause  is  not  clearly  settled  in  this  State.  The  reasoning  adopted 
in  Compton  v.  Jesup,'*"  already  quoted  from,  presents  a  logical 
solution  and  should  be  controlling. 

There  remains,  however,  another  question,  viz. :  Whether  a 
mortgage  given  by  a  company  before  a  merger  or  consolidation, 
even  though  a  lien  on  the  property  acquired  by  a  merged  or  con- 
solidated corporation,  would  be  a  superior  lien  to  a  mortgage 

54.  44  Pac.  Rep.  867. 

55.  68  Fed.  Rep.  3«3. 
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given  by  a  merged  or  consolidated  corporation  on  such  after- 
acquired  property. 

If  the  lien  of  the  original  mortgage  attached  at  all,  it  would 
attach  the  moment  the  property  was  acquired  and  be  superior  to 
any  subsequent  mortgage  given  by  a  merged  or  consolidated  cor- 
poration. 

If  the  property  should  be  acquired  after  the  merged  or  con- 
solidated corporation  had  given  a  mortgage  which  also  contained 
an  after-acquired  property  clause,  a  more  serious  question  as  to 
priority  might  arise.  As  the  mortgagee  of  the  merged  or  con- 
solidated corporation  would'  be  charged  wilJh  notice  of  the  mort- 
gages given  "by  the  original  companies,  the  equities  would  be  in 
favor  of  the  original  mortgagees  and  the  lien  of  the  original  mort- 
gages should  be  superior, 

3.     Dissolved  Corporations* 

In  some  insitances,  lands  have  been  owned  by  a  stock  corporation 
which  has  been  dissolved  previous  to  the  time  when  the  State 
appropriated  such  lands,  the  title  still  being  in  sucth  corporation 
or  its  directors. 

Upon  the  dissolution  of  a  stock  corporation,  the  directors  of 
such  corporation  take  and  hold  the  assets  of  the  corporation  as 
trusitees  for  the  creditors  of  the  corporation  on  the  one  hand  and 
for  the  stockholders  of  the  corporation  on  the  oliher.  It  is  the 
duty  of  the  trustees  to  first  satisfy  the  claims  of  the  creditors  and 
then  distribute  the  balance  of  the  assets  of  the  corporation  among 
the  stockholders.  The  directors  as  such  trustees  become  vested 
with  the  title  to  the  lands  of  the  corporation."' 

Section  221,  General  Corporation  Law,  paragraph  2,  provides 
that  upon  the  dissolution  of  a  corporation,  its  board  of  directors 
shall  proceed  to  wind  up  its  afFairs  and  "  to  sell  its  assets  at  public 
or  private  sale." 

Paragraph  3  of  Section  221  of  the  General  Corporation  Law 
provides,  however,  that  said  corporation  shall  nevertheless  continue 

*  See  also  Weed's  Practical  Eleal  Estate  Law,  p.  a63. 

56.     See  Tapley  Co.  v.  Keller,  133  A.  D.  54 ;  117  N.  Y.  Supp.  817. 

City  of  N.  Y.  V.  N.  Y.  &  S.  B.  F.  &  S.  T.  Co.,  231  N.  Y.  l®. 
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in  existence  for  the  purpose  of  doing  all  acts'  required  in  order  to 
wind  up  its  affairs. 

Under  the  provisions  of  the  last  paragraph,  the  officers  of  a 
corporation  when  ordered  so  to  do  by  the  board  of  directors,  may 
sell  and  convey  lands  of  the  corporation." 

The  corporation  is  continued  by  paragraph  3  referred  to  and 
may  prosecute  a  claim  against  the  State  for  the  appropriation  of 
its  lands  and  may  recover  judgment  therefor. 

If  after  a  corporation  is  dissolved,  the  officers  thereof  by  order 
of  the  board  of  directors,  sell  and  convey  lands  before  the  appro- 
priation thereof  by  the  State,  a  good  title  passes  to  the  grantee 
from  whom  the  State  might  appropriate. 


Eighth.    Judgments. 

The  determination  of  the  Court  of  Claims  upon  a  claim  shall 
be  by  a  judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk 
of  the  court  for  that  purpose.'^ 

Eor  form  of  judgment,  see  "Appendix  XIX." 

As  judgment  should  be  entered  only  in  favor  of  the  person  or 
persons  entitled  to  payment  for  lands  appropriated  as  disclosed 
by  the  search  and  examination  of  title  by  the  Attorney  General, 
it  becomes  necessary  before  the  entry  of  judgment,  for  the  Attorney 
General  to  advise  the  clerk  of  the  Court  of  Claims,  the  names  of 
the  proper  parties  in  whose  favor  judgment  should'  be  entered. 

On  the  entry  of  judgment,  a  certified  copy  thereof  shall  be 
filed  with  the  Comptroller.  This  is  required  before  the  judgment 
can  be  paid.°® 

A.     Amendment  of  Judgments. 

The  same  rules  apply  to  the  amendment  of  the  judgment,  as  in 
the  Supreme  Court.  These  rules  were  well  defined  in  Herpe  v. 
Herpe  (225  N.  Y,  323),  as  follows: 

57.  See  A.  P.  &  C.  Co.  v.  City  of  New  York,  149  A.  D.  622,  30;  134  N.  Y. 
Supp.  433. 

58.  Section  269,  Code  of  Civil  Procedure;  Section  25,  Court  of  Claims  Act. 

59.  Section  269,  Code  of  Civil  Procedure;  Section  25,  Court  of  Claims  Act. 
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1.  The  rule  has  long  been  settled  and  inflexibly  applied 
that  the  trial  court  has  no  revisory  or  appellate  jurisdiction 
to  correct  by  amendment  error  in  substance  affecting  the 
judgment.  It  cannot,  by  amendment,  change  the  judgment 
in  matter  of  substance  for  error  committed  on  the  trial  or  in 
the  decision,  or  limit  the  legal  effect  of  it  to  meet  some  sup- 
posed equity  subsequently  called  to  its  attention  or  subse- 
quently arising.  It  cannot  correct  judicial  errors  either  of 
commission  or  omission.  Those  errors  are,  under  our  system 
of  procedure,  to  be  corrected  either  by  the  vacating  of  the 
judgment  ox  by  an  appeal. 

2.  Clerical  errors  or  a  mistake  in  the  entry  of  the  judg- 
ment or  the  omission  of  a  right  or  relief  to  which  a  party  is 
entitled  as  a  matter  of  course  may  alone  be  corrected  by  the 
trial  court  through,  an  amendment. 

B.     Interest  on  Judgments. 

"  Interest  shall  be  allowed  on  each  judgment  of  the  Court  of 
Claims  from  the  date  thereof  until  the  twentieth  day  after  the 
Comptroller  is  authorized  to  issue  his  warrant  for  the  payment 
thereof  or  until  payment,  if  payment  be  made  sooner.  But  no 
such  judgment  shall  be  paid  until  there  shall  be  filed  with  the 
Comptroller  a  copy  thereof  duly  certified  by  the  clerk  of  the  Court 
of  Claims  together  with  a  certificate  of  the  Attorney  General  that 
no  appeal  from  such  judgment  has  been  or  will  be  taken  by  the 
State,  and  a  release  and  waiver  by  the  attorney  for  the  claimant 
of  any  lien  for  services  upon  said  claimant's  cause  of  action,"  etc.'" 

The  requirements  of  the  claimant  under  Section  269  of  the  Code 
are  fully  set  forth  in  People  v.  Glynn.'^  It  was  held  that  if  the 
claimant  did  not  present  the  proper  vouchers  and  papers  to  the 
Comptroller  but  instead  appealed  from  the  judgment,  interest 
could  be  allowed  for  only  twenty  days. 

If  a  delay  results  through  no  fault  of  the  claimant  and  if 
claimant  is  delayed  in  receiving  payment  of  his  judgment,  a  sit- 
uation may  be  presented  where  the  claimant  would  be  entitled  to 

60.  Code,  Section  369;  Court  of  Claims  Act,  Section  25. 

61.  126  A.  D.  519;  110  N.  Y.  Supp.  405. 
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interest  for  more  than  twenty  days  and  until  the  judgment  is 
paid.«= 

C.  •   Payment  of  Judgments. 

After  the  entry  of  a  judgment,  the  following  should  be  filed  in 
the  office  of  the  Comptroller  pursuant  to  Section  269  of  the  Code : 

1.  Certified  copy  of  judgment. 

2.  Certificate  of  Attorney  General  that  no  appeal  will  be 
taken. 

3.  Eelease  and  waiver  by  attorney  of  record  for  claimant, 
of  any  lien. 

(The  foregoing  should  be  filed  by  claimant's  attorney.) 

4.  Abstract  of  title  and  certificate  of  search  as  to  incum- 
brances. 

(The  AtJtorney  General  filesi  same  in  connection  with  his, 
report  and  approval  of  title.) 

The  Comptroller  furnishes  form  of  attorney's  release  and  form 
of  satisfaction  of  judgment  which  must  be  executed  by  claimant. 

D.     Deposit. 

In  the  event  that  the  Attorney  General  does  not  approve  the 
title  of  claimant  and  certifies  that  there  may  be  other  parties  in 
interest,  or  if  other  parties  are  brought  in  and  made  parties  to 
the  claim  under  Sections  281  or  281-a  of  the  Code,  a  release  or 
satisfaction  executed  by  such  other  parties  must  be  filed.  I'f 
such  release  or  satisfaction  is  not  filed  or  if  the  Court  of  Claims 
directs  a  deposit  under  Section  268-a  of  the  Code,  the  Comptroller 
must  deposit  the  amount  awarded  in  any  bank  in  which  moneys 
belonging  to  the  fund  from  which  such  compensation  is  payable, 
may  be  deposited,  to  the  account  of  such  award.  The  deposit 
should  be  made  to  the  credit  of  claimant  and  such  other  parties. 

E.       DiSTEIBUTION  OF  AmOUNT   OF   JUDGMENT. 

Section  268-b,  added  to  the  Code  of  Civil  Procedure  in  1920, 
for  the  first  time  created  a  uniform  method  for  the  disposition 

62.     See  People  v.  Sohmer,  15S  A.  0.  64^;  143  N.  Y.  Supp.  1086. 
Code  references.     See  Author's   Note  and   Distribution   Table  —  page   rriv. 
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and  distribution  of  the  amount  of  awards  deposited  by  the  Comp- 
troller. A  petition  to  the  Supreme  Court  and  an  order  thereon 
is  provided  for.  The  order  is  to  be  served  in  the  same  manner 
as  an  order  bringing  in  parties  under  Section  281-a  of  the  Code 
and  what  has  been  stated  in  reference  thereto  may  be  helpful  to 
one  seeking  distribution.*' 

Conflicting  claims  may  be  finally  disposed  of  under  this  section 
of  the  Code,  unless  one  of  the  parties  should  desire  a  trial  of  the 
issues  and  should  bring  an  action  in  the  Supreme  Court  for  the 
determination  of  such  issues. 

Without  the  statutory  provisions  of  Section  268-b  of  the  Code, 
it  might  be  urged  that  the  Supreme  Court  had  no  power  to  order 
a  distribution  on  a  petition  and  that  questions  of  title  could  not 
be  disposed  of  in  such  a  summary  way.  Even  with  Section  268-b, 
anyone  claiming  to  own  the  whole  or  part  of  the  property  appropri- 
ated and  the  amount  of  the  award!  deposited  in  lieu  thereof  or 
part  of  same,  might  be  entitled  to  a  trial  by  jury  should  he  elect 
to  bring  an  action."* 

68.    See  Chapter  XXVI,  Fourth,  E.,  hereof. 

64.    See  Matter  of  Bronx  Parkway  Com.,  »9  Misc.   397,  403;    164  N.  Y. 
Supp.  9t;  dis.  180  A.  D.  909;   16T  N.  Y.  Supp.  1089;  af.  191  A.  D.  922;  181 
N.  Y.  Supp.  928. 
Code  references.     See   Author's  Note  and   Distribution   Table  —  page  xxir. 
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CHAPTER  XXVII. 
Agreements  With  Special  Examiner  and  Appraiser. 

When  Chapter  147  of  the  Laws  of  1903  was  enacted,  provid-^ 
ing  for  the  appropriation  of  lands  for  the  use  of  the  improved 
canals,  the  Court  of  Claims  was  given  jurisdiction  to  determine 
the  amount  of  compensiation  for  lands,  structures  and  waters 
appropriated.  Due  to  the  large  num!ber  of  appropriations  and 
the  number  of  claims  to  be  filed  on  account  thereof,  the  work  of  the 
court  was  very  likely  to  become  congested.  To  relieve  the  Court 
of  Claims  of  the  extreme  burdens  which  would  be  cast  upon  it, 
three  Special  Examiners  and  Appraisers  were  provided  for  by 
Chapter  335  of  the  Laws  of  1904.  They  were  given  the  right  to 
fix  and  determine  with  the  respective  owners  of  property  appropri- 
ated, upon  a  fair  valuation  therefor.  Under  the  act  the  agree- 
ments were  to  be  submitted  to  the  Canal  Board  for  approval. 

By  Chapter  195  of  the  Laws  of  1908,  the  number  of  Examiners 
and  Appraisers  was  reduced  and  it  was  provided  that  the  Gov- 
ernor should  appoint  one  Special  Examiner  and  Appraiser. 
Agreements  fixing  and  determining  the  amount  to  be  paid  by  the 
State  for  property  appropriated  were  to  be  submitted  to  the 
Superintendent  of  Public  Works,  who,  if  he  should  approve  same, 
was  required  to  submit  the  agreements  to  the  Canal  Board. 

In  all  cases  of  approval  by  the  Canal  Board,  payment  could 
not  be  made  to  the  persons  making  agreements  with  the  Special 
Examiner  and  Appraiser  without  the  approval  of  title  by  the 
Attorney  General,  and  without  the  certificate  of  the  Attorney 
General  that  the  persons  making  the  agreements  were  the  only 
ones  entitled  to  compensation. 

As  in  many  cases,  lands  at  the  time  of  the  appropriation  were 
owned  by  infants  or  by  persons'  incompetent  to  manage  their 
affairs,  or  the  right  to  payment  was  vested  in  one  or  more  persons 
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for  life  with  contingent  remainders  in  persons  the  indentity  of 
whom  could  not  be  ascertained  until  the  death  of  the  life  tenant, 
the  Special  Examiner  and  Appraiser  could  not  make  an  agree- 
ment as  there  was  no  one  competent  to  enter  into  an  agreement, 
or  who  could  represent  the  owners  of  the  contingent  interests. 
Chapter  286  of  the  Laws  of  1910  was  enacted  and  the  Supreme 
Court  given  jurisdiction  to  appoint  a  special  guardian  of  an  in- 
fant or  incompetent  person  who  might  enter  into  an  agreement 
with  the  Special  Examiner  and  Appraiser.  In  case  of  a  con- 
tingent remainder  the  Supreme  Court  was  authorized  to  appoint 
a  trustee  to  enter  into  an  agreement  with  the  Special  Examiner 
and  Appraiser  and  to  receive  payment  from  the  State  of  the 
amount  agreed  upon.  Provision  was  made  for  the  investment  by 
the  trustee  for  the  benefit  of  the  parties  in  interest. 

Further  provision  was  made  to  cover  a  case  where  the  right 
of  compensation  was  vested  in  a  trustee  at  the  time  of  the  appro- 
priation. 

Sections  2-A,  2-B  and  2-C  of  Chapter  286  of  the  Laws  of 
1910  set  forth  in  detail  the  steps  to  be  taken,  all  of  which  must 
be  strictly  followed)  according  to  the  section  applicable. 

Agreements  made  by  a  Special  Examiner  and  Appraiser  are 
in  the  nature  of  a  settlement  or  adjustment  as  to  the  amount 
which  the  State  should  pay  in  satisfaction  of  the  claim  which  is 
made.  Claims!  are  generally  regarded  as  being  personal  property 
but  an  exception  has  been  made  in  case  the  land  appropriated  was 
owned  by  an  infant  or  incompetent.  The  claim  then  retains  its 
original  character  of  realty.^ 

Chapter  448  of  the  Laws  of  1915  abolished  the  office  of  Special 
Examiner  and  Appraiser  as  theretofore  existing  and  created  a 
bureau  of  appraisal  in  the  office  of  the  Superintendent  of  Public 
Works.  The  power  of  appointment  was  transferred  to  the  Super- 
intendent of  P'ublic  Works.  Agreements  to  be  made  by  the  Spe- 
cial Examiner  and  Appraiser  were  subject  to  approval  by  the 
Superintendent  of  Public  Works  and  the  Canal  Board. 

1.    Ametrano  v.  Downs,  170  N.  Y.  388,  93. 
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The  powers  of  the  Special  Examiner  and  Appraiser  and  the 
effect  of  an  agreement  entered  into  by  him  were  under  consider- 
ation in  People  v.  'N.  T.  0.  &  W.  R.  Co.^  It  was  held  that  the 
State  officers  had  ample  power  to  make  a  settlement  or  adjust- 
ment, and  in  the  absence  of  mistake  or  fraud,  the  State  was 
not  at  liberty  to  disavow  the  settlement;  that  when  the  State 
authorizes  certain  officers'  to  settle  for  lands  and  properties  which 
it  has  appropriated  or  damaged,  the  effect  of  such  a  settlement  is 
the  same  as  between  private  persons. 

The  effect  of  an  agreement  with  the  Special  Examiner  and 
Appraiser  was  again  considered  by  the  courts  and  held  to  be  con- 
clusive in  People  ex  rel.  !N".  T.  C.  R.  R.  Co.  v.  Wabh.' 

For  form  of  agreement  with  Special  Examiner  and  Appraiser, 
see  "  Appendix  XXVI." 

2.     133  A.  D.  475;  117  N.  Y.  iSupp.  104«. 
S.    211  N.  Y.  90. 
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CHAPTER  XXVIII. 
Agreements  With  Superintendent  of  Public  Works. 

Section  80  of  the  Canal  Law  authorizes  the  Superintendent 
of  Public  Works'  to  appropriate  lands,  structures  and  waters  for 
the  use  of  the  canals.  On  such  appropriation,  the  owner  may  file 
a  claim  with  the  'Court  of  Claims  but  the  Superintendent  of  Public 
Works  is  not  authorized  to  make  any  agreement  with  the  owner 
as  to  the  compensation  which  he  should  receiye.  Neither  is  the 
Special  Examiner  and  Appraiser  authorized  to  make  an  agree- 
ment for  lands  appropriated  "by  the  Superintendent  of  Public 
Works. 

Lands  may  be  appropriated  by  the  Superintendent  of  Public 
Works  for  the  purpose  of  providing  earth  and  gravel  necessary 
to  raise,  widen,  strengthen  or  otherwise  improve  the  earth  struc- 
tures of  the  canals.  It  is  to  be  noted  that  the  purposes  of  the 
appropriation  are  limited  to  cases  where  the  lands  are  necessary 
to  provide  earth  and  gravel  and  not  for  general  purposes  as  under 
Section  80  of  the  Canal  Law.  The  Superintendent  of  Public 
Works  is  authorized  to  adjust  a  claim  for  damages  by  reason  of 
an  appropriation  under  Section  81  of  the  Canal  Law,  subject 
to  the  approval  of  the  Canal  Board. 

Navigation  is  frequently  interrupted  or  endangered  by  reason 
of  a  break  in  the  canals  or  a  weakening  of  embankments  and  it 
becomes  necessary  for  the  Superintendent  of  Public  Wk>rks  to 
enter  upon  and  use  contiguous  lands  and  to  procure  materials 
therefrom  necessary  to  make  repairs.  Such  entry  is  character- 
ized as  a  temporary  appropriation  under  Section  82  of  the  Canal 
Law.  The  Superintendent  of  Pu'blic  Works  is  authorized  to 
agree  upon  the  amount  of  damage  to  be  paid  subject  to  the  ap- 
proval of  the  Canal  Board. 

The  Superintendent  of  Public  Works  may  also,  subject  to  the 
approval  of  the  Canal  Board,  agree  with  the  owner  of  lands  over- 
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flowed  by  the  erection  of  a  dam  by  the  Superintendent  of  Public 
Works,  on  the  amount  of  damages  resulting  from  the  overflow/ 

The  Superintendent  of  Public  Works  may  also  agree  with  the 
owner  of  any  hydraulic  privilege  affected  by  the  taking  of  an  ad- 
ditional supply  of  water  for  the  canals.^ 

Temporary  supplies  of  water  for  the  use  of  the  canal  may  be 
secured  by  the  Superintendent  of  Public  Works  and  he  may 
agree  with  the  owner  of  any  property  used  for  temporary  pur- 
poses on  the  amount  of  damages  sustained  by  him,  subject  to  the 
approval  of  the  Canal  Board.^ 

Whenever  a  claim  brought  against  the  State  on  account  of  the 
canal  shall  be  settled  or  compromised,  the  written  consent  and 
agreement  thereto  by  the  Superintendent  of  Public  Works  is 
required  under  Section  270  of  the  Code  of  Civil  Procedure. 

1.  Section  84,  Oanal  Law. 

2.  Section  86,  Canal  Law. 

3.  Section  iS7,  Canal  ILaw. 

Code   references.     See  Author's   Note  and   Distribution   Table  —  page   xxir. 
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CHAPTER  XXIX. 
Agreements  With  Conservation  Commission. 

First.       In  Case  of  Approporiation. 
Second.    In  Case  of  Purchase. 
Third.      Forms. 

First.     In  Case  of  Appropriation. 

Paragraph  6  of  Section  59  of  the  Conservation  Law  provides 
for  an  agreement  between  the  Conservation  Commission  and  the 
owner  of  lands  appropriated.  "  Claims  for  the  value  of  the 
property  appropriated  and  for  legal  damages  caused  by  any  such 
appropriation,  may  be  adjus'ted  by  the  Commission,  if  the  amount 
thereof  can  be  agreed  upon  with  the  owner  or  owners  thereof." 

Section  59  of  the  Conservation  Law  is  a  part  of  Chapter  451 
of  the  Laws  of  1916.  In  the  same  year,  Chapter  569  of  the 
Laws  of  1916  became  a  law,  outlining  a  particular  procedure 
for  the  acquistion  of  lands  for  State  park  purposes. 

On  June  9,  1919,  Attorney  General  Charles  D.  l^ewton  rend- 
ered an  opinion  to  the  effect  that,  when  lands  were  appropriated 
under  Chapter  569  of  the  Laws  of  1916,  no  agreement  could  be 
made  by  the  Conservation  Commission  without  the  consent  and 
approval  of  the  CommisBioners  of  the  Land  Office.  The  effect  of 
this  opinion  makes  necessary  the  approval  of  the  Commissioners 
of  the  Land  Office  as  to  the  amount  to  be  paid  as  well  as  any 
special  provisions  authorized  by  law. 

By  the  enactment  of  Chapter  206  of  the  Laws  of  1921,  all  doubt 
was  removed.  Subdivision  6  of  Section  59  of  the  Conservation 
Law  was  amended  by  adding  the  following : 

"  If  the  property  was  appropriated  pursuant  to  the  pro- 
visions of  chapter  five  hundred  and  sixty-nine  of  the  laws  of 
nineteen  hundred  and  sixteen  and  acts  supplemental  thereto 
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or  amendatory  thereof,  such  adjustment  shall  be  subject  to 
the  approval  of  the  commis'sioners  of  the  land'  office." 

Section  59  of  the  Conservation  Law  specifies  certain  reserva- 
tions which  the  owner  of  lands  appropriated  may  make : 

Paragraph  9  provides  that  the  owner  may  reserve  trees 
not  less  than  eight  inches  in  diameter,  breast  high ; 

Paragraph  11  restricts  the  manner  of  exercising  the  right 
to  remove  timber; 

Paragraph  12  fixes  the  time  of  making  compensation  for 
lands  appropriated. 

Other  provisions  of  Section  59  of  the  Conservation  Law  refer 
to  the  adjustment  by  the  Commission  of  claims  for  trespass  or 
other  injuries,  the  payment  of  amounts  agreed  upon  and  interest. 

Second.     In  Case  of  Purchase. 

Although  Section  59  of  the  Conservation  Law  is  entitled: 
"  Appropriation  of  Real  Property."  the  provisions  thereof  cover 
purchases  as  well  as  appropriations,  and  some  of  the  provisions 
apply  exclusively  to  purchases. 

Paragraph  10  applies  to  a  purchase  only. 

Paragraphs  11,  12,  14,  17  and  19  apply  to  both  a  purchase  and 
an  appropriation. 

Third.     Forms. 

In  case  of  an  appropriation  and  agreement,  an  appropriation  is 
first  made  by  service  of  notice  thereof  and  the  agreement  follows. 

The  first  step  is  a  consent  by  the  owner  to  an  adjustment  by 
the  Conservation  Commission.  The  Commission  by  resolution 
may  thereupon  determine  the  amount  to  be  paid  in  accordance 
with  the  consent  and  authority  of  the  owner. 

The  Conservation  Commission  may  thereupon  report  to  the 
Commissioners  of  the  Land  Office  with  a  request  that  the  Com- 
missioners of  the  Land  Office  approve  the  adjustment.  If  the 
Commissioners!  of  the  Land  Office  approve,  a  resolution  to  that 
effect  should  be  adopted  and  a  certificate  executed  by  the  Secretary 
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of  the  Commissioners  of  the  Land  Office,  showing  the  adoption 
of  such  a  resolution.  The  Conservation  Commission  should  then 
certify  to  the  Comptroller,  so  that  payment  may  be  made. 

For  forms,  see  "Appendix  XXVII." 

In  case  of  a  purchase,  the  agreement  is  the  first  step  in  the 
proceedings.     For  form  of  agreement,  see  "Appendix  XXVIII." 
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CHAPTER  XXX. 

Miscellaneous  Agreements. 

Special  acts  covering  the  appropriation  of  lands  for  various 
State  purposes  contain  provisions  for  the  making  of  agreements 
with  the  owners  of  appropriated  property.  As  an  illustration, 
Chapter  178  of  the  Laws  of  1919  provided  for  the  acquisition 
of  lands  and  the  construction  of  a  tunnel  under  the  Hudson 
Eiver  between  the  States  of  Wew  York  and  New  Jersey.  Previ- 
ous thereto,  the  Legislature  had  created  The  New  York  State 
Bridge  and  Tunnel  Commission.  By  the  Act  of  1919,  the  Com- 
mission was  authorized  to  acquire  title  to  lands  for  the  construction 
of  the  tunnel  and  to  cause  an  appraisal  of  such  lands  to  be  made. 
The  Commission  was  authorized  to  enter  into  an  agreement  with 
the  owners  of  property  appropriated  as  to  the  compensation  to 
be  paid  therefor. 

Special  acts  of  the  Legislature  have  authorized  the  Superin- 
tendent of  State  Prisons  and  other  State  officials  to  acquire  lands 
and  to  enter  into  agreements  with  the  owners  thereof  as  to  the 
compensation  to  be  made  by  the  State. 

In  some  cases,  lands  are  appropriated  and  titles  acquired  by 
the  State  by  virtue  of  the  act  of  appropriation.  An  agreement 
fixing  the  compensation  is  all  that  is  required. 

In  other  instances,  title  is  acquired  by  purchase  and  conveyance. 
The  agreement  preceding  same  should  not  only  provide  for  the 
conveyance  but  should  fix  the  compensation  to  be  made. 
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Remedies. 

Generally. 

The  subject  of  tax  sales  and  tax  titles  has  been  elaborately 
treated  by  text  book  writers.  The  purpose  of  this  work  is  to 
set  forth  how  the  State  is  concerned  when  it  secures  a  tax  deed 
running  directly  to  the  State  or  how  it  and  an  individual  are  con- 
cerned when  the  individual  offers  to  sell  and  convey  lands  to 
the  State,  the  title  of  the  individual  resting  on  a  tax  deed. 

Tax  deeds  are  generally  issued  by  the  State  Comptroller  or  by 
a  county  treasurer  or  county  judge. 

If  a  tax  be  not  paid,  "  the  State,  by  virtue  of  its  taxing  power, 
and  through  the  medium  provided  by  statute,  either  acquires  the 
land  or  grants  it  to  a  citizen."  The  purchaser  obtains  title  from 
a  source  other  than  the  former  owner  and  is  not  affected  by  any 
infirmities  in  the  title  of  the  former  owner.  ^ 


*  (See  also  Weed's  Practical  Real  Estate  [Law,  p.  IMS. 
1.    O'Donnell  v.  Mclntyre,  11«  N.  Y.  156. 

31 
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The  purchaser  at  a  tax  sale  may  be  given  "an  absolute  title."  * 

A  particular  tax  sale  may  be  good  and  the  tax  deed  issued 
pursuant  thereto  may  convey  a  valid  title/  or  the  sale  may  be 
bad  and  the  deed  issued  pursuant  thereto  may  be  void  or  void- 
able and  convey  no  title —  it  is  generally  a  matter  of  legal  opinion 
by  no  means  conclusive  until  passed  upon  by  the  courts.  In 
order  to  arrive  at  an  opinion  as  to  the  validity  of  a  tax  deed,  re- 
quires an  extensive  examination  of  records,  statutes  and  authori- 
ties which  are  by  no  means  harmonious.  The  Court  of  Appeals 
in  1911  stated: 

"  The  repeated  changes  in  the  Tax  Laws  of  the  State  and 
the  apparent  inconsistency  between  some  of  the  provisions, 
render  it  at  times  difEcult  to  determine  how  those  laws  oper- 
ate in  a  particular  case."  * 

In  given  cases  there  have  been  such  elements  of  possession  by 
the  holder  of  a  tax  deed  as  to  lessen  the  uncertainty,  but  in 
general  there  has  not  been  sufficient  possession  to  be  of  assistance. 
This  is  especially  true  with  respect  to  forest  lands. 

The  holder  of  a  tax  deed,  whether  valid  or  void,  cannot  take 
possession  of  the  lands  described  in  the  deed,  by  force,  if  the  lands 
sold  are  occupied  when  he  attempts  to  take  possession.  At  the 
most,  he  can  bring  an  action  against  the  owner  and  possessor  for 
possession,  in  which  action,  the  validity  of  his  tax  deed  may  be 
determined." 

The  owner  is  entitled  to  a  trial  by  jury  as  of  right." 

When  the  same  lands  have  been  repeatedly  sold  for  taxes  to 
the  same  or  different  persons,  the  burden  and  difficulty  of  deter- 

2.  Terrel  v.  Wheeler,  133  N.  Y.  76,  84. 

3.  Becker  v.  Howard,  e6  N.  Y.  5. 

4.  Bryan  v.  McGurk,  200  N.  Y.  332. 

5.  See  Becker  v.  Howard,  66  N.  Y.  5. 
O'Doimell  v.  Mclntyre,  118  N.  Y.  156,  63. 
G.     Bryan  v.  McGurk,  20O  N.  Y.  332,  7,  8. 
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mining  the  validity  of  the  'sales  involved  and  the  title  secured 
thereby  increases  with  the  number  of  sales. 

In  case  of  an  offer  to  sell  forest  lands  where  it  is  proposed  to 
convey  title  to  the  State  by  deed,  if  the  person  offering  has  only 
a  tax  deed,  it  is  frequently  not  possible  to  determine  with  a  reason- 
able degree  of  certainty,  whether  the  State  will  be  protected  in 
paying  the  person  ^so  offering  the  lands  for  sale  and  whether  the 
State  will  secure  a  valid  title  from  such  person.  The  State 
should  secure  a  title  which  it  can  defend  if  attacked.  In  case 
of  trespass,  the  State's  title  should  be  such  that  it  can  succeed 
in  an  action  for  trespass  or  in  ejectment  brought  by  the  State. 

The  same  rule  applies  to  any  individual  buying  from  one  who 
has  only  a  tax  title. 
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CHAPTER  XXXI. 
Possession  Under  Tax  Deeds. 

First.       Actual  Possession. 
Second.    Constructive  Possession. 
Third.      Possession  by  the  State. 

In  the  main,  there  are  two  kinds  of  possession  to  be  considered^ 
actual  and  constructive.  Likewise,  two  partiesi  are  to  be  con- 
sidered —  the  former  owner  and  the  holder  of  the  tax  deed. 

If  a  tax  sale  and'  tax  deed  are  valid,  the  holder  thereof  may  be 
the  true  owner  and  in  constructive  possession.  It  is  only  in  a 
case  where  the  tax  deed  is  not  valid  that  the  question  of  right  to 
possession  as  between  the  former  owner  and  the  holder  of  the 
tax  deed  becomes  material. 

First.    Actual  Possession. 

If  the  true  owner  is  in  actual  possession,  he  may  retain  same 
as  against  the  holder  of  a  void  tax  deed.' 

If  the  holder  of  a  void  tax  deed  is  in  actual  possession  follow- 
ing a  peaceable  entry,  he  may  retain  same  as  against  the  true 
owner  provided  he  is  protected  by  a  statute  of  limitations  and 
provided  the  full  period  stated  therein  has  expired. 

Although  a  tax  deed  may  be  void,  if  the  holder  thereof  obtains 
actual  possession  of  the  lands  described  therein  peaceably,  he 
may  be  able  to  retain  such  possession  as  against  one  who  was  the 
true  owner  at  the  time  the  tax  deed  was  issued.* 

7.  Joslyn  v.  Rockwell,  128  N.  Y.  334. 

People  V.  Faxon  et  al.,  Ill  Misc.  699;  182  N.  Y.  gupp.  242,    no  appeal. 

8.  Halsted  v.  Silberstein,  196  N.  Y.  1,  7. 
Peterson  v.  Martino,  210  N.  Y.  412,  20. 

Doud  V.  H.  H.  Congregation,  178  A.  D.  748 ;  165  N.  Y.  Supp.  908. 
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The  possession  referred  to  is  not  sucli  as  to  amount  to  adverse 
possession  for  a  period  of  twenty  years,  although  adverse  pos- 
session may  be  involved  in  some  of  the  cases  cited. 

A  holder  of  a  void  deed  must  have  adverse  possession  for  twenty 
years  in  order  to  secure  the  equivalent  of  title. 

Under  the  authority  of  the  Doud  case "  the  holder  of  a  void  tax 
deed  need  have  actual  possession  for  only  five  years  in  order  to 
secure  the  equivalent  of  title. 

The  statute  operates  as  a  "  statute  of  repose "  which  will  be 
referred  to  later. 

If  the  lands  described  in  a  tax  deed  are  occupied  and  if  the 
tax  purchaser  cannot  secure  possession  peaceably,  he  can  only 
secure  such  possession  by  action  in  ejectment.  In  such  action,  the 
validity  of  the  tax  deed  could  be  questioned  and  determined.^"' 

An  actual  or  constructive  possession  may  give  way  to  an  actual 
or  constructive  eviction.  A  constructive  eviction  exists  only  in- 
case of  an  abandonment  of  possession.  ^^ 

Second.     Constructive  Possession. 

The  true  owner  is  in  the  constructive  possession  of  lands  and 
has  the  right  to  possess  same  unless  the  lands  are  in  the  actual 
hostile  occupancy  of  another  under  a  claim  of  title  such  as  a 
tax  deed.  Constructive  possession  follows  the  legal  title ;  it  can- 
not be  based  on  a  void  tax  deed. 

The  true  owner  is  in  constructive  possession  as  against  the 
holder  of  a  void  tax  deed  who  has  not  made  an  entry.^^ 

9.  17S  A.  D.  748';  165  N.  Y.  Supp.  908. 

10.  O'Donnell  v.  Mclntyre,  118  N.  Y.  156. 

11.  Mead  v.  Stackpole,  40'  Hun,  473. 

Archibald  v.  N.  Y.  C.  E.  R.  Co.,  157  N.  Y.  574,  83. 

See  also  Nicholas  v.  Kellas,  '90'  'Misc.  432;  154  N.  Y.  Supp.  23;  af.  173- 
A.   D.  923. 

12.  Johnson  v.  Elwood,  53  N.  Y.  431. 
Bliss  V.  Johnson,  94  N.  Y.  235,  42. 

Wiechers  v.  MoCormick,  122  A.  J>.  860;  107  N.  Y.  Supp.  835. 
dark  V.  Kirkland,  133  A.  D.  83'6,  35;  118  N.  Y.  Supp.  315;  af.  202  N.  Y.  573,. 
no  opinion. 
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A  person  in  actual  possession  of  part  under  a  defective  tax 
deed  is  in  constructive  possession  of  the  balance  of  the  lands  de- 
scribed in  the  conveyance.  But,  the  area  of  the  balance  of  the 
land  must  not  be  too  large  in  proportion  to  that  occupied  and  must 
be  used  in  connection  with  that  occupied.^' 


If  the  true  owner  is  in  constructive  possession  only,  i.  e.,  if 
the  land  is  vacant,  the  reasoning  adopted  in  People  v.  Faxon  ^^^ 
would  indicate  that  he  will  retain  same  as  against  the  holder  of 
a  recorded  void  tax  deed ;  that  he  need  not  "  give  any  heed  to  the 
running  of  the  Statute  of  Limitations."  ^* 

"  An  owner  in  possession,  actual  or  constructive,  may  not  be 
required'  to  take  notice  of  the  running  of  the  Statute  of  Limita- 
tions." " 

There  are,  however,  decisions  which  seem  to  hold  to  the  con- 
trary.^' This  conflict  in  the  authorities  has  been  referred  to  by 
the  courts.^^ 

It  has  been  held  in  the  State  of  Wisconsin  that  constructive 
possession  follows  the  recording  of  a  tax  deed  valid  on  its  face; 
that  such  constructive  possession  ripens  into  an  absolute  title 
when  the  lands  remain  vacant  for  the  whole  period  specified  in  the 
State  Statute  of  Limitationsi.  An  entry  by  the  former  owner  de- 
stroys such  constructive  possession.^* 

This   reasoning   does  not  harmonize  with   that  expressed   in 

13.  Mvmro  v.  Merchant,  28  N.  Y.  9. 

Thompson  v.  Burhans,  «!  N.  Y.  52;  79  N.  Y.    93,  99. 
Wiechers  v.  MeCormick,  122  A.  D.  &eO;  107  N.  Y.  Supp.  835. 
18a.    Ill  Misc.  69'9 ;  182  N.  Y.  iSupp.  242. 

14.  Clark  v.  Kirkland,  133  A.  D.  '826,  35;   US  N.  Y.  Supp.  315;  af.  202 
N.  Y.  573. 

15.  People  m  rel.  McGuinnesa  v.  Lewis,  127  A.  D.  107,  10 ;  111  N.  Y.  Supp. 
398. 

16.  -Bryan  v.  MdGurk,  20O  N.  Y.  332^ 
Peterson  v.  Martino,  210  N.  Y.  412',  20. 

Doud  V.  H.  H.  Co.,  178  A.  D.  748;  165  N.  Y.  Supp.  908. 

17.  Meigs  V.  Ktiherts,  162  N.  Y.  371,  9. 

18.  Cornell  University  v.  Mead  et  al,  49  N".  W.  E'ep.  815. 
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People  V.  Eaxon."  One  in  constructive  possession  must  have  a 
right  of  possession.  To  have  a  right  of  possession  one  must  have 
title.  As  was  pointed  out  by  Judge  Miller  in  S.  L.  &  T.  Co.  v. 
Roberts,^"  a  Statute  of  Limitations  does  not  have  the  effect  of  trans- 
ferring title  but  only  bars  a  remedy. 

So  long  as  one  holding  a  void  tax  deed  stays  out  of  actual  pos- 
session, he  has  no  title,  no  right  to  possession,  no  constructive 
possession.  If  he  takes  actual  peaceable  possession  and  is  in 
such  possession  v^hen  the  Statute  of  Limitations  provided  by  the 
tax  law  has  expired,  he  may  successfully  defend  such  possession 
when  attacked  by  the  former  owner.  It  may  be  that  he  must 
remain  in  actual  possession  for  twenty  years  under  the  twenty  year 
Statute  of  Limitations  in  order  to  enable  him  to  vacate  with  safety. 
Suppose  the  holder  of  a  void  tax  deed  vacates  as  soon  as  the 
tax  law  statute  has  expired  and  the  former  owner  enters  and  that 
the  tax  deed  holder  brings  an  action  against  the  former  owner. 
It  might  be  urged  that  the  former  owner  having  lost  his  construc- 
tive possession  by  an  actual  eviction  and  having  remained  silent 
until  the  statute  had  run,  should  not  succeed.  But  it  must  be 
borne  in  mind  that  the  holder  of  a  void  tax  deed  has  no  title; 
that  the  Statute  of  Limitations  provided  by  the  Tax  Law  is  only  a 
defense;  that  he  may  use  it  to  bar  a  remedy  —  to  defend  an 
action,  but  that  he  may  not  use  it  to  evict  forcibly.  The  statute 
is  a  one-sided  helper,  i.  e.,  it  will  keep  a  man  in  possession  when 
he  is  in,  but  it  will  not  help  him  get  in  when  he  is  out.^^ 

Three  questions  confront  the  holder  of  a  tax  deed  which  may 
be  void : 

1.  Must  he  make  an  actual  peaceable  entry  ? 

2.  If  actual  entry  is  necessary  and  he  enters,  will  he  lose 
the  benefits  thereof  by  vacating? 

3.  If  actual  entry  is  necessary  and  he  may  lose  the  bene- 
fits thereof  by  vacating,  how  long  must  he  stay  to  insure  his 
claim  of  title  ? 

19.  Ill  Mise.  699';  182  N.  Y.  Snpp.  242. 

20.  208  N.  Y.  aS8,  311. 

21.  People  V.  Faxon,  111  Misc.  699;  182  N.  Y.  Supp.  242. 
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The  answer  to  the  first  question  is  that  he  must  make  an  entry 
unless  the  recording  of  the  tax  deed  alone  is  sufficient.  He  should 
make  the  entry. 

He  may  lose  the  benefits  of  his  entry  by  vacating.  He  certainly 
would  if  he  vacated  before  the  Statute  of  Limitations  provided  by 
the  Tax  Law  expired. 

He  should  stay  until  the  statute  has  expired  and  he  may  not 
be  safe  in  leaving  even  then,  or  until  twenty  years  have  elapsed. 

All  of  these  questions  have  not  been  finally  settled  by  the  de- 
cision's of  the  courts  of  this  State. 

Third.     Possession  by  the  State. 

The  foregoing  are  the  rights  as  between  individuals.  The 
State  is  not  in  the  same  position  as  an  individual  for  the  reason 
that  the  State  does  not  have  actual  possession. 

It  has  been  contended  that  because  certain  lands  of  the  State 
have  been  placed  under  the  jurisdiction,  control  and  management 
of  certain  commissions  or  other  creatures  of  the  Legislature,  the 
State  thereby  became  vested  with  actual  possession,  although  there 
was  no  actual  occupation. 

The  Legislature  has  provided  that  the  State  Comptroller  shall 
be  deemed  to  be  in  the  actual  possession  of  certain  lands  which 
have  been  advertised.  At  the  present  time,  such  a  provision  exists 
as  a  part  of  the  Tax  Law.     Section  133  thereof  reads  as  follows: 

"  Possession  of  lands  by  the  state.  The  comptroller  may 
advertise  once  a  week,  for  at  least  three  weeks  successively, 
a  list  of  the  wild,  vacant  and  forest  lands  to  which  the  state 
holds  title,  from  a  tax  sale  or  otherwise,  in  one  or  more 
newspapers  to  be  selected  by  him,  published  in  the  county  in 
which  the  lands  are  situated,  and  from  and  after  the  expira- 
tion of  such  time,  all  such  wild,  vacant  and  forest  lands  are 
hereby  declared  to  be  and  shall  be  deemed  to  be  in  the  actual 
possession  of  the  comptroller,  and  such  possession  shall  be 
deemed  to  continue  until  he  has  been  dispossessed  by  the 
judgment  of  a  court  of  competent  jurisdiction." 

Chapter  453  of  the  Laws  of  1885  added  Section  93  to  Chapter 
42Y  of  the  Laws  of  1855  and  made  the  first  provision  for  advertis- 
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ing  by  the  Comptroller.  The  provision  was  amended  by  Section 
13  of  Chapter  711  of  the  Laws  of  1893,  which  was  in  form  iden- 
tical with  the  present  law.^^ 

The  courts  have  considered  the  question  of  possession  by  the 
State  both  constructive  and  actual,  under  the  foregoing  and  other 
acts,  but  the  decisions  are  not  harmonious. 

Judge  Gray  in  People  v.  Turner,^^  stated  that: 

"  The  State  was  constructively  in  possession  through  the 
Comptroller's  purchase  and  deed.  The  effect  was  that  the 
State  had  resumed  its  ownership  of  the  land  and  its  title 
thereto  was  assured,  as  the  result  of  the  proceedings,  until 
invalidated  by  proof  respecting  the  illegality  of  the  proceed- 
ings leading  to  the  tax  sale." 

Referring  to  the  Forest  Commission,  he  stated  that  it  had  the 
care,  control  and  supervision  of  the  Eorest  Preserve  within  which 
were  the  lands  in  question.  "  The  constructive  possession  which 
the  State  had  acquired,  I  think,  was  made  an  actual  possession 
by  the  powers  and  duties  devolved  upon  the  Eorest  Commission  as 
its  representative." 

People  V.  Turner  ^*  was  decided  in  1895.  In  1909,  Judge 
Gray  also  wrote  the  opinion  in  Saranac  L.  &  T.  Co.  v.  Roberts.*" 
He  qualified  what  he  had  said  in  the  Turner  case.  To  quote  from 
the  opinion: 

"  Undoubtedly,  the  Stat©  did  take  actual  possession  of 
the  lands,  which  it  claimed  to  own,  through  its  commission 
for  the  specified  and  necessary  purposes  of  control  and  super- 
vision but  it  was  not  intended,  in  the  opinion,  to  say  that 
there  was  an  actual  possession  by  the  commission,  in  the 
sense  of  an  occupancy  of  the  lands." 

22.  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  8,  p.  SiSff. 

23.  145  N.  Y.  451. 

24.  145'  N.  Y.  451. 

25.  195  N.  Y.  303,  20. 
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The  distinction  between  actual  and  constructive  possession  is 
found  in  Brown  v.  Yolkening.^° 

Apparently,  there  could  not  be  an  actual  possession  by  the 
Forest  Commission  and  at  the  same  time  an  actual  possession  by 
the  Comptroller  under  the  section  above  quoted,  as  a  result  of  an 
advertisement  by  the  Comptroller. 

Referring  to  possession  as  the  result  of  an  advertisement  by  the 
Comptroller,  Judge  Gray  held  ^''  that  the  act  was  intended  to  furn- 
ish a  remedy  to  the  land  owner  as  against  the  State.  Until  the 
Comptroller  had  published,  the  individual  could  not  sue  to  test 
the  State's  title  under  a  tax  deed.  The  publication  of  the  adver- 
tisement opened  the  door  and  gave  the  land  owner  a  day  in  court 
and  enabled  him  to  assert  his  claim  against  the  State  the  same  as 
he  might  against  an  individual. 

The  second  opinion  of  Judge  (jrray  was  referred  to  by  Judge 
Cullen  in  People  v.  Inman,^'  wherein  he  states  that  "  when  the 
comptroller  advertises  the  lands  *  *  *  he  becomes  vested 
with  the  actual  possession  of  the  same  so  as  to  authorize  an  action 
to  be  brought  against  him." 

If  an  action  is  authorized  by  reason  of  the  advertisement,  the 
Statute  of  Limitations  might  commence  to  run.  But  only  the  ad- 
vertisement would  set  the  statute  running ;  not  the  record  of  the  tax 
deed  alone."" 

Judge  Vann,  formerly  of  the  Court  of  Appeals,  acting  as  a 
referee,  in  People  v.  Raquette  Falls  Land  Co.,  (not  reported) 
pointed  out  that  Section  133  of  the  Tax  Law  provided  for  the 
publication  of  a  list  of  lands  "  to  which  the  State  holds  title." 
He  made  a  distinction  between  a  title  which  is  held  and  a  title 
which  is  claimed. 

26.  64  N.  Y.  76,  80. 

a?.  195  N.  Y.  303. 

28.  197  N.  Y.  200. 

29.  Halsted  v.  Silberstein,  196  N.  Y.  1,  17. 
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CHAPTER  XXXII. 
Tax  Law. —  Procedure  Under.* 

Generally. 

The  "  Tax  Law  "  of  the  State  of  New  York  constitutes  Chapter 
60  of  the  Consolidated  Laws,  enacted  as  Chapter  62  of  the  Laws 
of  1909.  There  have  been  numerous  amendments  from  1909 
to  the  present  time.  It  is  the  outgrowth  of  many  special  and 
general  acts  with  a  view  of  providing  a  uniform  method  of  as- 
sessment, taxation,  collection  and  sale  for  unpaid  taxes.  In 
passing  upon  the  validity  of  an  assessment  and  the  steps  following 
same,  it  becomes  necessary  to  examine  the  law  in  force  at  the  time 
such  assessment  was  made  as  well  as  the  law  governing  the  suc- 
cessive steps  to  and  including  the  sale. 

An  owner  of  lands  is  primarily  eoncemd  with  the  following: 

I 

1.     The  Amount  of  the  Assessment. 

The  assessors  should  give  notice  as  to  when  and  where  the  owner 
may  be  heard  relative  to  the  amount  of  the  assessment.  At  the 
present  time  Section  36  of  the  Tax  Law  provides  for  notice  and 
Section  37  for  the  hearing  of  complaints  by  assessors.  Failure  to 
give  this  notice  would  deprive  an  owner  of  an  opportunity  to  be 
heard  as  to  the  value  of  his  land. 

Assessments  may  also  be  made  by  the  board  of  supervisors,  in 
certain  instances,  on  notice  to  the  property  owner.  (Section  57, 
Tax  Law.) 

2.     The  Amount  of  Taxes  Levied  by  the  Board  of  Supervisors. 

This  is  fixed  by  the  board  under  Section  58  of  the  Tax  Law. 
The  amount  which  each  owner  must  pay  is  arrived  at  by  multiply- 

*  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  ad  Ed.,  "Vol.  8',  p.  8267. 
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ing  the  assessed  value  of  his  property  by  the  rate  adopted,  having 
regard  to  any  equalization.  The  rate  is  determined  by  dividing 
the  total  amount  of  taxes  to  be  raised  by  the  total  as.sessed  value. 
If  $10,000  is  required  and  the  assessed  value  of  all  property  is 
$1,000,000,  the  rate  vpould  be  .01  per  cent.  If  a  parcel  is  assessed 
at  $5,000,  the  tax  at  .01  per  cent  would  be  $50.  Assume  that  in 
arriving  at  the  sum  of  $10,000,  an  illegal  item  of  $1,000  is  in- 
cluded by  the  supervisors  —  that  the  amount  to  be  raised  should 
be  only  $9,000.  Then  the  rate  would  have  been  .009  per  cent 
and  the  tax  on  the  parcel  named  $45  instead  of  $50. 

An  example  of  such  an  illegal  item  is  reported  in  M.  M.  Co.  v. 
W.  K.  Co.^ 

3.     Time  and  Place  of  Payment  of  Taxes. 

Section  69  of  the  Tax  Law  provides  for  the  giving  of  notice 
by  the  collector.  The  notice  must  state  when  and  where  he  will 
attend  for  the  collection  of  taxes. 

4.     Time  and  Place  of  Tax  Sale. 

If  'an  owner  fails  to  pay  a  tax  and  if  as  a  result  of  such  failure 
the  lands  are  to  be  sold,  the  owner  should  be  notified  as  to  when 
and  where  the  sale  will  take  place  so  that  he  may  appear  and 
pay  his  tax  and  save  a  sale  of  his  lands  to  another.^ 

5.     Notice  of  Redemption. 

If  lands  have  been  sold  for  the  non-payment  of  taxes,  an  oppor- 
tunity to  redeem  might  be  and  generally  is  afforded  the  owner. 
The  present  Tax  Law  (Section  130)  '  provides  for  the  publication 
of  a  "  notice  of  unredeemed  lands."  The  notice  is  intended  to 
advise  the  owner  that  his  lands  have  been  sold  but  that  he  might, 
nevertheless,  pay  and  redeem  from  such  sale. 

The  Tax  Law  outlines  in  great  detail  the  method  of  assessment, 
taxation,  collection,  sale,  redemption,  etc.     The  five  steps  men- 

1.  142  N.  Y.  Supp.  1094. 

2.  'See  Section  120,  Tax  Law. 

8.    See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2(1  Ed.,  Vol.  8,  p.  8419'. 
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tioned  are  the  ones  which  are  of  most  vital  importance  to  the 
owner.  Of  these  he  is  most  concerned  with  the  amount  of  his 
assessment  and  an  opportunity  to  pay  his  tax,  i.  e.,  notice  of 
the  time  when  and  the  place  where  he  may  pay. 

The  Constitution  guarantees  that  his  property  shall  not  be 
taken  without  due  process  of  law.  A  tax  law  must  provide  a 
process  which  will  meet  the  constitutional  guarantee.  It  may  not 
be  passible  to  specify  what  will  satisfy  the  strict  constitutional 
guarantee  and  not  fall  short  of  or  exceed  it. 


There  are  certain  steps  that  the  Legislature  must  provide. 
There  are  other  steps  that  the  Legislature  may  or  may  not 
provide. 

As  to  the  first,  they  must  be  strictly  followed.  Failure  so  to 
do  places  them  beyond  cure. 

As  to  the  second,  some  must  be  strictly  followed.  Failure  so 
to  do  places  them  beyond  cure.  The  failure  to  follow  others  re- 
siilts  in  irregularities  only. 


A  tax  law  must  contain  certain  vital  requirements. 

A  tax  law  may  contain  other  requirements  which  because  of 
their  existence  makes  them  vital. 

A  tax  law  may  contain  still  other  requirements  which  do  not 
become  vital  simply  by  reason  of  their  existence. 

The  vital  requirements  are  considered  jurisdictional ;  the  others 
not. 

The  difficulty  is  to  properly  classify  each  step  in  the  law. 

When  a  required  step  has  been  omitted  in  attempting  to  carry 
out  the  provisions  of  the  law,  the  question  arises  whether  the  step 
was  a  vital  one,  i.  e. — 
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Eirst. —  Whether  it  must  have  been  provided. 
Second. —  Whether  having  been  provided,  it  must  be  fol- 
lowed. 

Third. —  Whether  it  might  have  been  omitted  or  varied. 


If  all  of  the  steps  provided  by  the  Tax  Law,  whether  vital  or 
not,  are  taken,  a  tax  deed  following  same  will  be  valid  and  no 
question  will  arise. 

But  if  one  or  more  steps  are  not  taken,  a  defect  results.  It 
then  becomes  important  to  determine  as  to  the  character  of 
the  defect.     Is  it 

(a)  An  irregularity,  or 

(b)  A  jurisdictional  defect? 

If  it  is  an  irregularity  only,  it  might  have  been  cured  or  it 
might  be  cured. 

If  a  jurisdictional  defect,  it  cannot  be  cured. 


A  tax  sale  may  be  illegal  by  reason  of  a  jurisdictional  defect 
or  an  irregularity  not  cured. 

A  void  or  voidable  tax  deed  may  result. 

The  use  of  the  terms  illegal,  void,  voidable,  bad  and  irregular, 
among  others,  has  led  to  confusion. 

Before  the  time  when  the  Legislature  provided  for  the  curing 
of  irregularities  the  distinction  between  such  terms  and  jurisdic- 
tional defects  was  not  important.  A  deed  was  equally  invalid  in 
either  event. 

Early  decisions  holding  a  tax  deed  void  because  some  non- 
essential step  was  not  taken  are  not  controlling  where  an  irregular- 
ity only  exists,  same  having  more  recently  occurred  and  having 
been  cured. 

Even  the  later  decisions  have  not  always  drawn  the  distinction. 
An  irregularity  has  been  called  a  jurisdictional  defect.     An  in- 
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stance  is  given  by  Judge  Gray  in  People  v.  Turner  (145  N.  Y. 
451,  at  page  457).  He  cites  "  the  unguarded  language  of  Chief 
Judge  Euger  *  *  *  who  speaks  of  the  irregular  proceedings 
by  the  assessors  as  jurisdictional  defects."  He  states  that  the 
proceedings  of  the  assessors  which  were  attacked  were  not  juris- 
dictional defects,  in  any  proper  sense,  but  irregularities  in  the 
proceedings  for  the  assessment  of  the  tax. 

This  decision  as  well  as  Ensign  v.  Barse,*  Wallace  v.  McEch- 
ron,°  People  v.  Inman,"  Bryan  v.  McGurk,'  S.  L.  &  T.  Co.  v. 
Eoberts,'  S.  liT.  Bank  v.  City  of  N.  Y.»  and  People  v.  Golding  " 
clearly  shows  that  the  distinction  between  jurisdictional  defects 
and  irregularities  exist,  although  in  S.  L.  &  T.  Co.  v.  Eoberts,^^ 
the  court  stated  that  "  much  confusion  of  thought  has  been  caused 
by  attempts  to  draw  distinctions  between  irregularities  and  so- 
called  jurisdictional  defects." 

Whether  the  term  "  irregularity  "  or  the  term  "  jurisdictional 
defect "  be  applied  to  a  failure  to  perform  or  to  a  misperformance 
of  a  step  guaranteed  by  the  Constitution  or  prescribed  by  the 
Legislature,  may  not  be  material.  The  final  test  is  whether  or  not 
the  Legislature  could  cure  the  failure  to  perform  or  the  mis- 
performance  and  whether  the  defect  was  such  as  to  require  a  cure. 
The  real  difficulty  is  found  in  decisions  holding  contrary  con- 
clusions as  to  the  same  defect.  The  court  held  that  as  to  the  seven 
defects  involved  in  S.  L.  &  T.  Co.  v.  Eoberts,^^  "  none  of  them  are 
sufficient  to  vitiate  the  State's  title  even  without  the  aid  of  a  cura- 
tive statute." 

When  called  upon  to  determine  the  effect  of  a  tax  deed,  it 
becomes  necessary  to  examine  at  least  a  part  of  the  procedure 

4.  107  N.  Y.   329,  36. 

5.  176  N.  Y.  424,  9'. 

6.  197  N.  Y.  2'OOi  9. 

7.  200  N.  Y.  332i,  6. 

8.  308  N.  Y.  288,  304. 

9.  213  N.  Y.  457',  63,  64. 

10.  55  Misc.  425,  106  N.  Y.  Supp.  821. 

11.  20'8  N.  Y.  28»,  at  page  311. 

12.  aOiS'  N.  Y.  288. 
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leading  up  to  and  including  the  sale  following  which  the  deed  was 
issued,  for  the  purpose  of  ascertaining  whether  such  procedure 
conformed  to  the  Tax  Law.  As  the  Tax  Law  (Section  131)  makes 
a  tax  deed  conclusive  after  two  years,  as  to  the  regularity  of  those 
proceedings  which  could  be  cured  by  the  Legislature,  it  may  not 
be  necessary  to  give  such  particular  attention  to  such  proceedings 
which  if  defective  could  be  cured.  In  other  words,  it  may  not  be 
necessary  to  look  for  "  irregularities  "  as  above  classified,  if  the 
deed  has  been  issued  for  two  years. 

In  some  cases,  however,  the  tax  deed  is  not  produced  and  has 
not  been  recorded  so  that  a  certified  copy  can  be  secured  and  pro- 
duced in  evidence.  Without  the  deed  or  a  certified  copy  thereof, 
there  is  no  basis  for  a  presumption  or  conclusion  as  to  a  proper 
procednre  and  there  is  no  way  of  ascertaining  what  the  tax  deed 
contained  or  whether  it  was  properly  executed.  The  records  in  the 
Comptroller's  office  might  afford  some  information. 

No  Peesumption  op  Peeformance  of  Official  Duty. 

Where  there  is  no  proof  as  to  the  performance  of  an  official 
duty  in  connection  with  the  assessment  and  sale  of  lands  for  un- 
paid taxes  and  where  the  defect  is  one  which  might  be  but  has  not 
been  cured  by  statute,  there  is  no  presumption  that  the  official  duty 
was  performed.  To  quote  from  People  ex  rel.  National  Park 
Bank  v.  Metz :  " 

"  The  presumption  of  the  due  performance  of  official  duty 
which  prevails  in  other  cases  is  not  applicable  to  matters  of 
taxation  involving  a  forfeiture  of  the  ownership  or  right  to 
possession  of  property,  nor  is  there,  in  such  cases,  any  pre- 
sumption of  the  due  performance  of  official  acts  based  on  mere 
lapse  of  time,  when  the  act  if  performed  would  be  a  matter 
of  record  and  there  is  no  record  of  it  and  no  evidence  that  one 
existed  and  has  been  lost  or  destroyed.  (Hilton  v.  Bender 
(69  ISr.  Y.  75) ;  People  ex  rel.  Townshend  v.  Cady  (51  N.  Y. 
Super.  Ct.  316;  affd.,  99  N.  Y.  620..)"  " 

13.  141  A.  D.  600,  10;  126  N.  Y.  iSupp.  986. 

14.  50  N.  Y.  Super.  Ct.  399. 

A  presumption  of  performance  of  certain  ofBcial  duties  is  created  by 
Sections  102,  131  and  132  of  the  Tax  Law. 
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CHAPTER  XXXIII. 

Irregularities.* 

rirst.  Curative  Acts. 

Second.  Statute  of  Limitations. 

Third.  Estoppel  and  Waiver. 

Fourth.  Sections  131  and  132,  Tax  Law. 

Generally. 

Whether  an  assessment  may  be  void  or  only  irregular  and 
Toidahle  was  held  as  recently  as  1915,  by  the  Court  of  Appeals, 
in  Second  National  Bank  v.  City  of  'New  York/  to  be  a  "  funda- 
mental "  question.  This  question  was  vigorously  contested  which 
indicates  that  unless  the  court  of  last  resort  has  finally  held  a 
particular  defect  to  be  an  irregularity,  no  certainty  exists  and  no 
general  rule  governing  same  can  be  laid  down  excepting  the  rule 
hereinafter  stated.  The  question  there  at  issue  was  whether  notice 
of  the  assessment  must  be  provided  for  by  statute  and  whether,  if 
notice  was  provided  for,  it  must  be  given.  It  was  conceded  that 
if  the  statute  did  not  provide  for  a  notice  of  the  assessment,  it 
would  have  been  invalid.  But,  it  was  contended  that  if  the  statute 
had  provided  for  a  notice  and  that  if  there  had  been  a  failure  to 
give  the  notice,  the  omission  would  be  only  an  irregularity  and 
not  render  the  assessment  void.  Such  a  distinction  was  not  found 
to  exist.  The  provision  for  notice  and  the  giving  of  notice  were 
held  to  be  fundamental  and  jurisdictional  a«ts,  necessary  as  a 
basis  for  depriving  the  taxpayer  of  his  property.  Although  the 
assessment  of  lands  was  not  involved,  decisions  affecting  assess- 
ments of  lands  were  cited  in  support  of  the  conclusions  reached. 
It  was  even  stated  that  there  was  nothing  in  the  opinion  in  People 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  33,  p.  382. 
B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  S,  p.  8420. 
1.     213  N.  Y.  *57,  62. 

32 
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V.   Turner,^  "  wMch  seems  intended  to  overthrow  tlie  principle 
here  being  discussed  and  asserted." 

There  are  many  known  irregularities  —  known  because  the 
courts  have  specifically  held  them  to  be  such.  On  the  other  hand, 
there  are  others  unknown  or  as  to  which  the  courts  are  not  agreed. 

The  opinion  in  Jackson  v.  Rowe,°  decided  in  1905,  citing  the 
Turner  case,*  seems  to  hold  that  a  failure  on  the  part  of  the 
assessors  to  subscribe  the  oath  annexed  to  the  assessment  roll  con- 
stitutes an  irregularity.  Five  years  later  the  Court  of  Appeals 
in  People  v.  Inman,^  stated  that  the  failure  of  the  assessors  to 
verify  the  assessment  rolls  was  such  a  defect  that  a  sale  for  un- 
paid taxes  would  give  no  title  to  the  purchaser.  The  court  was 
discussing  the  "  principle  "  involved. 

The  general  rule  is  stated  in  Wallace  v.  McEcJhron  °  that : 

"  The  Legislature  may  by  subsequent  enactment  cure  de- 
fects or  irregularities  in  proceedings  to  impose  a  tax  if  they 
relate  to  requirements  that  the  Legislature  might  in  the  first 
instance  have  dispensed  with." 

The  rule  was  again  stated  in  Halsted  v.  Silberstein  ''  as  follows : 

"  The  rule  is  that  the  Legislature,  by  a  retrospective  stat- 
ute, may  cure  defects  in  legal  proceedings  which  do  not  ex- 
tend to  matters  of  jurisdiction  or  are  not  void  on  constitu- 
tional grounds,  if  the  defect  is  suet  as  could  be  dispensed  wilih 
by  the  Legislature  in  its  original  statute  providing  for  the 
proceeding." 

In  People  v.  Golding '  a  number  of  defects  existed.  They  were 
discussed  by  the  court  and  classified  according  to  the  decisions 

2.  145  N.  Y.  451. 

3.  106  A.  D.  65;  94  N.  Y.  Supp.  568;  af.  191  N.  Y.  512. 

4.  145  N.  Y.  451. 

6.  197  N.  Y.  200;  7,  9. 
e.  176  N.  Y.  424,  9'. 

7.  196  N.  Y.  1,  14. 

8.  55  Misc.  42.'5;  106  N.  Y.  iSupp.  821. 
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cited  therein.  Although  the  decision  is  not  conclusive,  it  serves 
to  indicate  the  possible  defects  which  may  be  involved  in  any  pro- 
ceeding leading  up  to  any  tax  sale. 

Judge  CuUen  in  Wallace  v.  McEchron,'  expressed  the  opinion 
that  "  It  vrould  require  neither  great  ingenuity  nor  much  reflection 
to  suggest  many  other  grounds  that  would  render  a  tax  sale  void, 
yet  would  not  be  included  in  the  cases  specified  in  the  statute." 


The  following  are  some  of  the  defects  which  have  been  held 
to  be  irregularities  although  there  may  be  a  conflict  of  authority 
in  certain  cases: 

1.  Failure  to  express  tax  in  dollars  and  cents. 

2.  Failure  of  assessors  to  sign  roll  and  attach  a  specified 
certificate. 

3.  Failure  in  form  of  certificate  of  assessors: 

4.  Date  of  certificate  of  assessors  —  too  early  or  too  late. 

5.  Omission  of  number  of  road  district;    also  of  date  of 
commissioner's  warrant. 

6.  Failure  to  deliver  notice  of  publication  to  printer  as 
early  as  it  should  have  been.^° 

Y.  Failure  of  assessors  to  certify  land  assessed  was  not 
siubdivided.^^ 

8.  Failure  of  assessors  to  subscribe  the  oath  annexed  to  the 
assessment  roU.^^ 


9.  176  N.  Y.  424,  9. 

10.  Ensign  v.  Barse,  107  N.  Y.  32». 

11.  Jackson  v.  iRowe,  106  A.  D.  65;  94  N.  Y.  Supp.  568;  af.  191  N.  Y.  513. 
Cone  V.  Lauer,  131  A.  D.  193;    115  N.  Y.  iSupp.   644. 

12.  Jackson  v.  Eowe,  supra. 
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9.  Neglect  of  justice  of  peace  to  affix  his  signature  to  a 
jurat." 

10.  Oath  to  assessment  roll  taken  before  third  Tuesday  of 
August." 

11.  Failure  to  affix  county  seal  to  tax  warrant.^^ 

12.  Failure  of  assessors  to  make  and  attach  to  the  roll  the 
affidavit  required  by  law.^" 

As  an  illustration  of  a  seeming  conflict  of  authorities,  it  has 
been  held  that  although  a  taxing  act  which  requires  a  valuation 
of  property  as  a  part  of  the  procedure  is  unconstitutional  unless 
it  provides  a  grievance  day,  if  a  grievance  day  is  provided  and 
notice  thereof  not  given  the  failure  to  give  notice  is  an  irregular- 
ity." 

The  Court  of  Appeals  later  held  to  the  contrary.^' 

'No  effort  will  be  made  to  enumerate  all  of  the  defects  which 
have  been  held  to  be  irregularities  only.  Unless  possible  existing 
irregularities  have  been  cured  so  that  this  class  of  defects  is  elim- 
inated, a  tax  deed  contains  so  many  elements  of  uncertainty  that 
it  cannot  be  considered  as  having  the  effect  of  vesting  a  title  with 
©ny  degree  of  safety,  especially  if  no  entry  is  to  be  made  under 
same,  followed  by  continuous  occupation. 

First.     Curative  Acts.* 

There  were  six  irregularities  involved  in  Ensign  v.  Barse.^' 
They  were  held  to  be  cured  by  the  act  there  mentioned.     The  con- 

13.  Saranae  (L.  &  T.  Co.  v.  Roberts,  208  N.  Y.  aSS. 

14.  Saranae  L.  &  T.  Co.  v.  Roberts,  208  N.  Y.  288. 

15.  People  ex  rel.  Boenig  v.  Hegeman,  220  N.  Y.  118. 

16.  Matter  of  Lamb,  51  Hun,  633 ;  af .  121  N.  Y.  703. 
But  see  People  v.  Inman,  197  N.  Y.  200. 

17.  People  ex  rel.  B.  S.  B.  v.  Feitner,  191  N.  Y.  &S,  100. 

18.  S.  N.  B.  V.  City  of  New  York,  213  N.  Y.  457,  62. 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rtep.,  Bender  Annotated  Ed.,  Bk.  24,  p.  265. 
B.  C.  &  G.  Anno.  Con.  I^ws,  2d  Ed.,  Vol.  8,  p.  8420. 

19.  107  N.  Y.  32'9. 
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stitutionality  of  Hhe  Curative  Act  was  assailed  as  being  retrospec- 
tive in  its  operation  but  it  was  agreed  by  counsel  on  both  sides  and 
without  particular  criticism  by  the  court  that  a  retrospective 
statute  may  cure  defects  in  their  nature  irregularities  only  and 
which  do  not  extend  to  matters  of  jurisdiction. 

The  principle  was  stated  in  Cromwell  v.  MacLean  ^^  "  that  per- 
sons who  take  conveyances  of  land  by  deed,  or  under  legal  pro- 
ceedings which  lack  validity  by  reason  of  some  omission  or  in- 
formality, take  a  title  or  right  subject  to  the  power  of  the  Legis- 
lature to  cure  such  errors  or  defects  by  acts  of  retrospective  legis- 
lation." 

Applying  this  principle  to  a  tax  deed  and  to  the  irregularity  in 
the  proceedings  following  which  it  was  issued,  Judge  Peckham, 
who  delivered  the  opinion  of  the  court,  stated :  ^^ 

"  Yet  even  in  this  case  I  think  the  taxpayer  must  be  given 
reasonable  time  in  which  to  pay  a  tax  thus  validated  *  *  * 
by  the  Legislature." 

This  expression  casts  doubt  on  tfhe  right  to  make  a  curative  act 
instantly  operative,  but  Judge  Earl  who  presided  with  Judge 
Peckham,  writing  the  opinon  of  the  court,  all  judges  concurring, 
in  Terrel  v.  Wheeler,^^  held  that  after  the  Legislature  had  passed 
an  act  confirming  taxes  theretofore  imposed,  no  tax  assessed  before 
the  passage  of  the  act  could  be  assailed  on  account  of  any  irregular- 
ity. 

That  an  act  may  "  raise  a  conclusive  presumption  of  regular- 
ity "  was  reiterated  in  Joslyn  v.  Kockwell.^^ 

A  curative  act  was  defined  by  Judge  Cullen  in  Meigs  v. 
Eoberts,^*  and  is  found  quoted  in  Halsted  v.  Silberstein.^'     The 
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474,  89. 
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474,  91. 

22. 
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23. 

128  N. 

Y. 

334,  8. 

24. 

162  N. 
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371. 

25. 

196'  N. 
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1,15. 
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distinction  between  a  curative  act  and  a  Statute  of  Limitations  is 
pointed  out  both  with  reference  to  irregularities  and  jurisdictional 
defects.  Irregularities  may  be  cured  directly  by  a  curative  act. 
A  Statute  of  Limitations  may  bar  a  remedy  and  in  effect  operate 
as  a  curative  act  as  to  an  irregularity.  To  quote  from  the  opin- 
ion:^" 

"A  curative  act  in  the  ordinary  sense  of  that  term  is  a 
retrospective  law  acting  on  past  cases  and  existing  rights. 
The  power  of  the  Legislature  to  enact  such  laws  is,  therefore, 
confined  within  comparatively  narrow  limits,  and  they  are 
usually  passed  to  validate  irregularities  in  legal  proceedings. 
*  *  *  But  there  may  be  in  legal  proceedings  defects  which 
are  not  mere  informalities  or  irregularities,  but  so  vital  in 
their  character  as  to  be  beyond  the  help  of  retrospective  legis- 
lation; such  defects  are  called  jurisdictional.  This  principle 
does  not  apply  to  a  Statute  of  Limitations,  for  such  a  statute 
will  bar  any  right,  however  high  the  source  from  which  it 
may  be  deduced,  provided  that  a  reasonable  time  is  given  a 
party  to  enforce  his  right." 

Section  131  of  the  Tax  Law  ^^  provides  that  a  tax  deed  "  shall 
vest  in  the  grantee  an  absolute  estate  in  fee  simple  "  ;  that  it  shall 
be  presumptive  evidence  as  to  the  regularity  of  all  proceedings ; 
that  after  two  years  from  the  date  of  the  tax  deed  such  presump- 
tion shall  be  conclusive.  This  section  is  unlike  Section  155  of 
the  Tax  Law  which  relates'  to  a  tax  deed  given  by  a  county  treasurer 
instead  of  by  the  Comptroller.  Section  155  specifically  authorizes 
a  purchaser  upon  receiving  a  conveyance  from  the  county  treasurer 
to  "  possess  and  enjoy  for  his  own  use  real  estate  described  in 
such  conveyance,"  etc.  Section  131  does  not  refer  to  possession 
in  any  way. 

Section  131  of  the  Tax  Law  was  considered  by  Judge  Miller 
in  Jackson  v.  Rowe,^'  in  which  he  construed  it  with  relation  to 
.Section  132  of  the  Tax  Law. 


26.  iffe  N.  Y.  1,  16. 

27.  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  8,  p.  84ao. 

28.  10i&  A.  D.  65 ;  94  N.  Y.  Supp.  568 ;  af .  191  N.  Y.  512. 
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This  section  wasi  again  considered  in  Adirondack  League  Club  v. 
Keyes.^" 

The  Legislature  might  legalize  and  confirm  a  tax  sale  and 
tax  deed  which  would  otherwise  be  illegal  by  reason  of  irregulari- 
ties. An  illustration  may  be  found  in  Chapter  413  of  the  Laws 
of  1893,  which  legalized  and  confirmed  an  assessment  containing 
irregularities  in  the  method  adopted  by  the  board  of  supervisors  of 
a  county  in  estimating  and  setting  down  the  respective  sums  to 
be  paid  as  taxes. 

Section  131  of  the  Tax  Law  by  making  a  presumption  con- 
clusive, might  operate  as  a  curative  act  with  reference  to  deeds 
issued  two  years  before  the  enactment  of  the  section.  It  could 
only  operate  as  a  Statute  of  Limitations  after  its  enactment  unless 
it  could  be  considered  a  prospective  curative  act.  The  question 
might  arise  as  to  whether  the  mere  issuance  of  a  conveyance  by 
a  Comptroller  would  start  a  Statute  of  Limitations  running.  It 
was  held  in  Bryan  v.  Mc  Gurk,'"  that  it  would  not. 

Judge  CuUen  in  Wallace  v.  McEchron  "  called  attention  to  the 
fact  that  earlier  enactments  of  a  similar  character  have  been  viewed 
both  as  curative  acts  and  as  Statutes  of  Limitation.  To  quote  from 
the  opinion: 

"  It  is  to  be  observed,  however,  that  none  of  them  has  been 
enacted  in  the  ordinary  form  either  of  a  curative  act  or  of 
a  statute  of  limitations.  In  terms  they  provide  that  after 
a  certain  lapse  of  time  and  in  certain  contingencies  a  Comp- 
troller's deed  shall  be  conclusive  evidence  of  certain  facts.  It, 
therefore,  becomes  necessary  when  any  case  involving  the  con- 
struction and  effect  of  one  of  these  statutes  is  presented  to 
closely  scrutinize  and  carefully  analyze  the  statute  to  see 
whether  as  to  such  case  the  statute  applies,  and  if  applicable, 
whether  its  operation  is  that  of  a  curative  act  or  of  a  Statute 
of  Limitations." 

29.  laa  A.  D.  178;  106  N.  Y.  Supp.  963. 

30.  aOO  N.  Y.  333,  9. 

31.  176  N.  Y.  434,  7. 
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Judge  CuUen  wrote  again  in  Bryan  v.  McGurk'^  and  stated 
that  the  provisions  of  the  Tax  Law  when  applied  to  the  past, 
operated  only  as  curative  acts. 

What  the  Legislature  attempted  to  do  by  Section  131  in  the 
way  of  making  a  deed  conclusive,  it  apparently  destroyed  by  Sec- 
tion 132,  so  far  as  defects  other  than  irregularities  are  concerned, 
and  again  opened  the  door  to  an  action  on  the  recording  of  a  tax 
deed.  This  is  the  conclusion  reached  in  Jackson  v.  Kowe  ^^  cited 
by  Judge  Williams  in  A.  L.  C.  v.  Keyes.^* 

From  the  foregoing  the  conclusion  may  be  reached  that  Section 
131  of  the  Tax  Law  may  have  the  effect  of  curing  irregularities 
occurring  before  its  enactment.  The  record  of  a  tax  deed  would, 
under  Section  132,  only  open  the  door  to  an  action  in  one  of  the 
three  cases  specified  in  that  section,  none  of  which  include  irregu- 
larities. 

As  to  irregularities  occurring  after  its  enactment,  opinions  are 
conflicting : 

Section  131  was  held  to  be  "a  Statute  of  Limitations  and 
a  bar  to  an  action,"  in  Jackson  v.  Rowe,^^  citing  Meigs  v. 
Eoberts.^' 

Similar  language  found  in  the  first  part  of  Section  132  of  the 
Tax  Law  was  construed  by  Judge  CuUen  in  Wallace  v.  McEchron," 
who  stated  that: 

"  No  one  would  contend  that  the  law  could  be  upheld  as 
a  statute  of  limitatons." 


32.  aOO  N.  Y.  332. 

33.  10«  A.  D.  65;  94  N.  Y.  Supp.  seS;  af.  Iffl  N.  Y.  512. 

34.  122  A.  D.  178;  106  N.  Y.  Supp.  963. 

35.  106  A.  D.  65,  70;  94  N.  Y.  Supp.  mS;  af.  191  N.  Y.  512. 

36.  162  N.  Y.  371. 

37.  176  N.  Y.  424,  28. 
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Under  Section  131  '  '  Under  Section  132 
a  tax  deed  becomes  conclusive  a  tax  deed  becomes  conclusive 
after  two  years  from  its  date,  after  two  years  from  its  record, 
"  that  the  sale  and  all  proceed-  "  that  the  sale  and  proceed- 
ings prior  thereto,  from  and  in-  ings  prior  thereto,  from  and  in- 
cluding the  assessment  of  lands  eluding  the  assessment  of  the 
sold,  and  that  all  notices  re-  lands,  and  all  notices  required 
quired  by  lavsr  to  be  given  prev-  by  law  to  be  given  previous  to 
ious  to  the  expiration  of  the  the  expiration  of  the  time  al- 
time  allowed  by  law  for  the  re-  lowed  for  redemption  were  reg- 
demption  thereof,  were  regular  lar  and  were  regularly  given, 
and  in  accordance  with  all  the  published  and  served  according 
provisions  of  law  relating  there-  to  iihe  provisions  of  all  laws  di- 
to."  recting  and  requiring  the  same 

or  in  any  manner  relating  there- 

to." 

It  is  to  be  noted  from  the  foregoing  that  there  is  no  particular 
disitinction  between  the  language  found  in  Section  131  of  the  Tax 
Law  and  the  language  found  in  Section  132  of  the  Tax  Law  with 
respect  to  the  conclusiveness  of  a  conveyance  relative  to  irregulari- 
ties, excepting  that  under  Section  131  the  date  and  issuance  of 
the  deed  is  the  vital  step  whereas  under  Section  132  the  record 
thereof  is  made  the  vital  step. 

If  Section  131  could  not  be  considered  a  Statute  of  Limitations 
with  respect  to  irregularities  appearing  after  its  enactment,  fol- 
lowing the  reasoning  of  Judge  Cullen  in  Wallace  v.  McEchron,^* 
it  might  be  treated  as  a  prospective  curative  act.  But,  it  has 
already  been  pointed  out  that  Judge  Cullen  in  Meigis  v.  Roberts  °° 
held  a  curative  act  to  be  a  retrospective  law  acting  on  past  eases 
and  existing  rights. 

James  M.  Gray  in  his  work  on  Limitations  of  the  Taxing  Power, 
published  in  1906,  referred  to  this  New  York  legislation  as  "  cura- 
tive laws "  "  both  retrospective  and  prospective ;  that  is,  they 
validate  past  acts  and  make  provision  for  future  errors." 

38.  176  N.  Y.  424. 

39.  162  N.  Y.  371. 
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As  a  prospective  statute,  it  is  the  same  as  if  the  Legislature  had 
said  that  if  any  of  the  s'teps  prescribed  "by  it  should  not  be  taken, 
resulting  in  irregularities  only,  such  "  errors,  omissions  or  imper- 
fections "  should  be  ignored  and  would  not  invialidate  the  proceed- 
ings. 

Whether  or  not  an  unrecorded  tax  deed  may  by  virtue  of  its 
issuance  and  existence  alone,  immediaitely  or  after  a  stated  time, 
be  so  conclusive  as  to  effect  a  cure  of  any  irregularity,  same  would 
be  cured  by  the  record  of  the  deed  as  provided  by  Section  132  of 
the  Tax  Law. 

Second.     Statutes  of  Limitation.* 

If  in  any  case  Sections  131  and  132  of  the  Tax  Law  would  not 
operate  as  a  curative  law  either  retrospective  or  prospective,  they 
might  operate  as  Statutes  of  Limitation.  It  was  argued  with  a 
great  deal  of  force  in  People  v.  Faxon  et  aZ.,*°  that  a  Statute  of 
Limitations  barred  a  remedy  only  and  served  as  a  defense  to  one 
who  was  attacked;  that  no  rights  are  created  and  no  questions 
of  title  settled  thereby.  This  would  indicate  that  the  holder  of 
a  tax  deed  would  have  to  take  actual  possession  and  that  an  action 
would  have  to  be  brought  against  him  when  he  might  plead  the 
statute.  It  would  not  indicate  that  he  could  take  advantage  of 
the  statute  to  force  an  entrance. 

In  this  connection  the  opinion  in  People  ex  rel.  McGuinness  v. 
Lewis"  is  of  interest.     To  quote: 

"  Section  131  is  prospective;  it  enacts  a  rule  of  evidence 
in  respect  of  future  deeds,  and,  so  far  as  the  question  now 
under  consideration  is  concerned,  a  Statute  of  Limitations  of 
two  years ; "     *     *     * 

"  Said  Section  132  is  retrospective,  it  enacts  a  rule  of 
evidence  in  respect  of  former  deeds,  and  in  its  present  form 
was  obviously  intended  to  be  a  curative  act  in  respect  of  ir- 

*S'ee  also  B.  C.  &  G.  Anno.  Ck)n.  Laws,  3d  Ed.,  Vol.  8,  pp.  8420  and  8435. 
Wood  on  .Limitations,  4th  Ed. 

40.  Ill  Misc.  699 ;  183  N.  Y.  iSupp.  343. 

41.  137  A.  D.  107,  13;   111  N.  Y.  Supp.  3918. 
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regularities  which  the  Legislature  supposed  could  thus  be 
cured." 

Notwithstanding  the  conclusion  that  these  two  sections  operate 
as  a  rule  of  evidence  and  a  Statute  of  Limitations,  on  page  117/" 
is  found  the  following: 

"  I  think  that  ty  *  *  *  Section  132  of  the  Act  of 
1896  the  Legislature  intended  to  pass  a  curative  act  applying 
to  every  irregularity  within  the  reach  of  such  an  act,  and  to 
except  from  the  provisions  of  those  sections  as  well  as  from 
the  provisions  of  Section  *  *  *  131  of  the  Act  of  1896, 
actions  based  on  the  three  specified  grounds,  which  were  sup- 
posed to  include  every  ground  not  within  the  reach  of  a  cura- 
tive act,  and  in  respect  of  those  to  enact  a  Statute  of  Limitation 
by  the  proviso  quoted." 

Third.     Estoppel  *  and  Waiver. 

It  has  been  held  that  one  may  be  estopped  from  asserting  the 
invalidity  of  the  proceedings  resulting  in  a  tax  deed  and  that  he 
might  have  waived  any  irregularities  in  such  proceedings;  that 
he  may  be  estopped  by  his  acts  from  asserting  an  absence  of  author- 
ity or  the  invalidity  of  a  proceeding.*^ 

The  principle  of  estoppel  was  considered  and  held  to  be  based 
on  fraud,  or  something  which  operates'  as  such  in  Livingston  v. 
1^.  Y.  0.  &  W.  E.  Co.,**  so  that  the  acts  complained  of  as  a  basde 
for  the  estoppel  must  have  amounted  to  a  fraud  on  the  part  of 
the  one  claiming  the  invalidity  of  the  tax  deed.  In  this  case, 
it  was  held  that  one  had  not  acted  fraudulently  by  simply  "  re- 
maining quiet." 

But  see  Levinson  v.  Myers.*^ 

42.  137  A.  D.  107,  17;  111  K.  Y.  Supp.  398. 

*  iSee  also  Note,  N.  Y.  Ot.  of  Ap.  Eep.,  Bender  Annotated  Ed.,  Bk.  36,  p.  634. 

43.  Jackson  v.  Eowe,  106  A.  D.  65,  72 ;  94  N.  Y.  Slipp.  568 ;  af.  191  N.  Y. 
512. 

44.  193  A.  D.  533,  8;  184  K  Y.  Supp.  665. 

45.  100  Mdac.  379;  166  N.  Y,  Supp.  703. 
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Fourth.     Sections  131  and  132  Tax  Law.* 

A  knowledge  of  the  origin  and  growth,  of  these  curative  provi- 
sions and  Statutes  of  Limitation  as  applied  to  any  particular  tax 
proceeding,  sale  and  deed  may  he  helpful. 

Section  65  of  Chapter  427  of  the  Laws  of  1855,  passed  April, 
1855,  read  as  follows: 

"  Such  conveyance  shall  be  executed  by  the  comptroller, 
under  his  hand  and  seal,  and  the  execution  thereof  shall  be 
witnessed  by  the  deputy  comptroller,  surveyor  general  or 
treasurer,  and  all  conveyances  hereafter  executed  by  the  comp- 
troller, of  lands  sold  by  him  for  taxes,  shall  be  presumptive 
evidence  that  the  sale,  and  all  proceedings  prior  thereto,  from 
and  including  the  assessment  of  the  land,  and  all  notices  re- 
quired by  law  to  be  given  previous  to  the  expiration  of  the  two 
years  allowed  to  redeem,  were  regular,  acoording  to  the  pro- 
visions of  this  act,  and  all  laws  directing  or  requiring  the 
same,  or  in  any  manner  relating  thereto." 

Chapter  448  of  the  Laws  of  1885  amended  Section  65  of  Chapter 
427  of  the  Laws  of  1855  very  substantially  and  contained  provisions 
for  making  the  conveyances  conclusive  evidence  and  also  contained 
a  Statute  of  Limitations.  This  Act  of  1885  applied  only  to  the 
fifteen  counties  named  therein,  whereas  the  Act  of  1855  applied  to 
practically  the  whole  State  outside  of  the  City  and  County  of  New 
York. 

Chapter  217  of  the  Laws  of  1891  extended  the  Act  of  1885 
to  all  but  two  counties  of  the  State.*" 

Chapter  711  of  the  Laws  of  1893  repealed  Section  65  of  the 
Laws  of  1855,  as  amended  in  1885,  but  re-enacted  Section  65  with 
a  few  changes  as  two  sections  numbered  11  and  12. 

*  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  8,  pp.  8420  and  8425. 
46.     Se€  People  ex  rel.  McGuinnesa  v.  Lewis,  127  A.  D.  107,  15;  111  N.  Y. 
Supp.  398. 


IRREGULAEITIES  509 

Chapter  908  of  the  Laws  of  1896,  constituting  Chapter  24  of 
the  General  Laws,  repealed  Chapter  711  of  tlie  Laws  of  1893,  but 
re-enacted  with  a  few  changes  Section  11  giving  it  a  new  number, 
Section  131,  and  also  re-enacted  Section  12,  giving  it  a  new  num- 
ber, Section  132. 

Chapter  62  of  the  Laws  of  1909,  constituting  Chapter  60  of 
the  Consolidated  Law,  repealed  Section  132,  but  re-enacted 
said  section  with  only  one  slight  change. 

Section  132  is  substantially  the  same  to-day  as  in  1896. 

Attention  is  particularly  called  to  the  fact  that  the  Act  of  1855, 
as  amended  by  the  Act  of  1885,  is  limited  to  irregularities  in  assess- 
ments of  nonresident  lands,  or  lands  returned  to  the  Comptroller 
as  nonresident  lands. 

See  Article  5  of  the  Tax  Law  —  "  Collection  of  I^onresident 
Taxes."  ! 
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It  has  been  pointed  out  that  a  tax  deed  may  "be  voidable  by 
reason  of  an  irregularity  in  the  proceedings  leading  up  to  the 
sale  on  which  the  deed  is  issued;  that  an  irregularity  results 
from  the  failure  to  perform  a  prescribed  legislative  act  which 
might  have  been  dispensed  with  by  the  Legislature  in  the  first 
instance,  or  the  doing  of  such  an  act  in  an  irregular  way;  that 
an  irregularity  may  be  cured. 

A  tax  deed  may  also  be  void  by  reason  of  a  jurisdictional  or 
other  defect  which  cannot  be  cured. 

Attention  is  first  directed  to  a  discussion  of  the  words  "  juris- 
diction "  and  "  jurisdictional "  in  a  dissenting  opinion  by  Judge 
Putnam  in  Marsh  v.  N.  P.  A.^     He  stated  as  follows : 

"  The  word  '  jurisdiction '  has  been  used  in  various  senses 
in  the  authorities.  This  is  adverted  to  in  the  opinion  of  Gray, 
J.,  in  People  v.  Turner.^  In  Ensign  et  al.  v.  Barse  et  al.J' 
on  the  motion  for  a  re-argument,  Finch,  J.,  referring  to  the 
opinion  delivered  in  that  case,  said :  *  In  the  opinion  then 
delivered  the  defect  was  not  deemed  jurisdictional  in  any  other 
sense  than  the  modified  one  of  an  essential  condition  under 
the  law  as  it  stood.  Whether  it  was  so  jurisdictional  as  that 
the  Legislature  could  not  have  dispensed  vsdth  it,  and,  there- 
fore, could  not  cure  its  omission,  is  a  very  different  inquiry. 
A  defect  may  be  in  one  sense  jurisdictional  relatively  to  the 
authority  of  the  assessors  acting  under  an  existing  law,  and 
yet  not  so  as  it  respects  the  power  of  the  Legislature  to  pass 
a  statute  curing  the  defect.'  In  that  case  it  was  determined 
'  that  a  retrospective  statute  curing  defects  in  a  legal  pro- 
ceeding where  they  are  in  their  nature  irregularities  only, 
and  do  not  extend  to  matters  of  jurisdiction,  is  not  void  on 
constitutional  grounds ;  that  if  the  thing  wanting  or  omitted, 
which  constitutes  the  defect  is  something,  the  necessity  for 
which  the  Legislature  might  have  dispensed  with  by  prior 
statutes,  or  if  something  has  been  done  in  a  particular  way 

1.  35  A.  D.  34,  41,  48;  49  N.  Y.  S^pp.  3.84. 

2.  145  N.  Y.  451. 
8.     107  N.  Y.  329. 
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which  the  Legislature  might  have  made  immaterial,  the 
ommission  or  irregular  act  may  be  cured  by  a  subsequent 
statute.' " 

It  would  seem  that  a  defect  should  be  regarded  as  jurisdictional 
or  not  jurisdictional  and  that  there  should  be  no  shading  of  the 
word  or  question)  as  to  its  m^eaning  so  as  to  result  in  a  defect 
slightly  jurisdictional  —  a  mere  irregularity  which  may  be  cured, 
or  a  defect  fatally  jurisdictional  and  beyond  cure. 

Section  132  of  the  Tax  Law  indicates  that  there  may  be  a 
"  defect  in  the  proceedings  affecting  the  jurisdiction  upon  consti- 
tutional grounds." 

This  raises  a  question  as  to  whether  there  may  be  a  defect  in 
the  proceedings  affecting  the  jurisdiction  upon  other  than  consti- 
tutional grounds  or  defects  other  than  jurisdictional. 

It  would  ajppear  as  if  a  distinction  has  also  been  made  in  the 
same  section  between  a  defect  in  the  proceedings  affecting  the 
jurisdiction  upon  constitutional  grounds,  on  the  one  hand,  and 
the  payment  of  taxes  or  the  levying  of  taxes  by  a  town  or  ward 
having  no  legal  right  to  assess  the  land,  on  the  other  hand. 

In  People  v.  Hegeman,*  the  last  named  distinction  is  not  made. 
There  is  a  statement  to  the  effect  that  the  payment  of  a  tax  for 
which  the  sale  was  made  or  the  attempt  to  levy  taxes  by  a  town 
having  no  right  to  assess  the  land  were  jurisdictional  defects 
"  under  constitutional  principles."  It  is  to  be  observed,  however, 
that  the  question  was  not  before  the  court  and  that  the  remarks 
were  obiter. 

First.     Defects  on  Constitutional  Grounds. 

At  the  outset  it  becomes  necessary  to  consider  a  defect  upon 
constitutional  grounds  and  the  constitutional  guarantees. 

As  a  fundamental  proposition,  the  State  in  its  sovereign  capacity 
possesses  the  right  to  tax  property  for  public  purposes.  It  is  not 
necessary  that  the  Legislature  perform  all  of  the   details  inci- 

4.    220  N.  Y.  118,  21. 
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dent  to  the  levying  and  collection  of  taxes  but  such  powers  may  be 
delegated  to  subordinate  bodies  and  officials  created  by  the  Legis- 
lature. 

If  an  official  is  charged  with  the  duty  of  ascertaining  the  value 
of  the  property  to  be  taxed,  he  acts  judicially.' 

These  judicial  acts  are  prescribed  by  Article  2  of  the  Tax  Law, 
which  may  be  reviewed  as  provided  in  Article  13  of  the  Tax  Law. 

The  board  of  supervisors  in  completing  and  certifying  an  assess- 
ment roll  also  act  judicially." 

The  collection  of  the  tax  is  an  administrative  and  not  a  judicial 
act.^ 


Second.    Due  Process  of  Law. 

In  exercising  its  taxing  power  and  in  collecting  taxes  or  selling 
property  for  the  nonpayment  of  taxes,  no  person  shall  be  deprived 
of  tis  property  without  "  due  process  of  law."  -  Both  the  Federal 
and  State  Constitutions  guarantee  that  property  shall  not  be  taken 
for  any  purpose  without  "  due  process  of  law."  ' 

The  last  case  cited"  discussed  the  subject  of  "due  process  of 
law  "  at  length  and  also  the  "  fundamental  principle  "  involved. 
It  was  observed  that  by  "  due  process  "  is  meant  that : 

Wherever  it  is  necessary  for  the  protection  of  the  parties, 
it  must  give  them  an  opportunity  to  be  heard 

It  must  be  pursued  in  the  ordinary  mode  prescribed  by 
law 

It  must  be  adapted  to  the  end  to  be  attained. 

5.    Hagar  v.  R.  T>.  No.  108,  111  U.  S.  701,  710. 
e.    People  V.  Hagadorn,  104  N.  Y.  516,  22. 

7.  McMahon  v.  Palmier,  102  N.  Y.  176,  89. 

8.  U.  S.  Const.,  14th  Amendment. 
N.  Y.  State  Const.,  Art.  I,  Section  6. 
Hagar  v.  R.  D.  No.  108,  111  U.  S.  701. 

9.  Ill  U.  iS.  701. 
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A.     Opportunitt  to  be  Heabd. 

The  courts  of  this  State  have  also  held  that  a  property  owner 
is  entitled  to  an  opportunity  to  be  heard. ^° 

Some  of  the  steps  as  to  which  a  property  owner  should  have  an 
opportunity  to  be  heard  were  considered  in  Overing  v.  Foote  ^^  and 
Eemsen  v.  Wheeler.^^ 

The  distinction  between  personal  liability  and  a  lien  on  land 
as  a  result  of  an  assessment,  with  reference  to  the  right  to  be 
heard,  was  fully  discussed  in  Clark  v.  Kirkland.^' 

B.     Notice. 

"  Due  process  of  law,"  and  the  essential  elements  thereof,  was 
discussed  at  length  in  Gilman  v.  Tucker  (128  N.  Y.  190).  One 
of  the  elements  considered  was  notice  to  the  party  whose  property 
is  to  be  affected.  Without  notice  there  is  no  opportunity  to  be 
heard. 

Notice  has  been  defined  as  a  "  means  of  knowledge."  ^* 

A  law  may  designate  the  time  and  place  where  parties  may 
contest  the  valuation  of  their  property  and  such  law  has  been 
considered  to  be  a  sufficient  notice. 

Section  36  of  the  Tax  Law  fixes  tlhe  day  when  the  assessors 
shall  hear  complaints  as  to  the  valuation.  The  hour  and  place 
must  be  fixed  by  notice. 

A  notice  need  not  be  personal,  but  may  be  given  by  publication. 
It  has  been  held  that  notice  may  be  given  in  any  manner  "  by 
which  it  is  reasonably  probable  that  the  person  proceeded  against 
will  be  apprized  of  what  is  going  on  lagainst  him  and  an  oppor- 
tunity to  defend."  ^° 

10.  Stuart  Y.  Palmer,  74  N.  Y.  183. 
MeMahon  v.  Palmer,  lOa  N.  Y.  176. 

11.  65  N.  Y.  263. 

12.  1»5  N.  Y.  573. 

13.  133  A.  D.  826;  118  N.  Y.  Supp.  31.5;  af.  202  N.  Y.  573. 

14.  Matter  of  Union  E.  E.  E.  Co.,  112  N.  Y.  61. 

15.  Haffy  v.  Moaher,  48  N.  Y.  313. 
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In  general,  what  the  statute  has  made  a  sufficient  mode  of  notice 
must  be  deemed  to  be  so. 

Whether  or  not  a  notice  to  redeem  is  necessary  under  the  con- 
stitutional guarantee  might  depend  somewhat  upon  the  notice  or 
notices  previously  provided  for.  There  is  some  authority  for  the 
proposition  that  a  notice  to  redeem  is  necessary.  In  any  event, 
the  present  Tax  Law  provides  for  such  a  notice.^" 


C.     Statutoet  Requirements. 

In  addition  to  notice  and  the  opportunity  to  be  heard,  "  due 
process,"  as  pointed  out,  requires  that  lihe  main  features  of  the 
statutory  requirements  "  be  pursued  in  the  ordinary  mode  pre- 
scribed by  the  law." 

It  has  been  urged  art  times  that  the  right  to  be  heard  and  to 
have  notice  are  rights  derived  directly  from  the  Constitution 
but  (that  there  is  a  class  of  rights  arising  out  of  the  statutory  taxa- 
tion system  regardless  of  the  Constitution.  The  theory  advanced 
is  that  the  Legislature  having  provided  a  system  of  taxation  and 
having  provided  for  certain  proceedings  as  safeguards  upon  which 
the  owner  is  entitled  to  rely,  they  assume  the  proportion  of  con- 
stitutional jurisdictional  requirements,  although  not  specifically 
required  by  the  Consititution ;  that  it  would  be  "  due  process " 
without  them,  but,  being  provided,  they  become  a  part  of  the 
process  necessary  to  make  "  due  "  process,  but  not  that  required 
by  the  Constitution. 

If  the  Constitution  requires  that  the  process  prescribed  by  law 
must  be  pursued  in  the  ordinary  mode  so  prescribed,  it  would 
not  be  deemed  "  due  process  "  to  ignore  the  statutory  requirement. 
It  is,  therefore,  difficult  to  conceive  that  such  a  statutory  juris- 
dictional requirement  is  not  a  specific  consititutional  requirement 
or  that  there  is  any  particular  distinction  between  the  two. 

Although  notice  of  two  steps  out  of  three  might  be  sufficient, 
if  the  law  requires  notice  of  all  three  steps,  notice  must  be  given 

16.    Section  130,  Tax  Law. 
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or  there  is  not  "  due "  process.     The  questions  of  jurisdiction 
and  of  conistitutional  guarantee  immediately  arise. 

But  the  notice  required,  must  be  of  a  vital  step  affecting  a  sub- 
stantial right.  To  illustrate:  notice  of  a  time  and  place  when 
and  where  a  tax  may  be  paid.  There  would  be  no  object  in  giving 
notice  when  and  where  tihe  assessors  would  verify  a  roll.  If  such 
a  notice  should  be  required,  the  failure  to  give  same  would  not 
be  fatal ;  it  would  be  an  irregularity  only. 

Although  "  due  process "  was  defined  in  the  Bagar  case," 
it  was  held  that  it  may  be  difficult  to  define  it  with  precision  so 
as  to  cover  all  cases;  that  it  was  no  doubt  wiser  to  arrive  at  its 
meaning  "  by  the  gradual  process  of  judicial  inclusion  and  ex- 
clusion, as  the  eases  presented  for  decision  shall  require,  with 
the  reasoning  on  which  such  decisions  may  be  founded."  ^° 

Third.     Classification  of  Defects. 

Under  the  United  States  decision,^^  the  following  classifications 
would  seem  to  result : 

A.  The  omission  of  certain  steps  may  amount  to  irregu- 
larities only  and  make  a  tax  deed  voidable. 

B.  Certain  other  steps  are  directly  guaranteed  by  the  Con- 
stitution and  due  process  of  law  makes  them  necessary ;  others, 
when  prescribed  by  the  Legislature,  become  just  as  necessary. 
A  defect  in  either  becomes  jurisdictional  on  constitutional 
grounds. 

C.  There  may  be  other  defects  which  come  within  neither 
of  the  two  classes  mentioned  and  which  will  make  a  tax  deed 
void. 

Wallace  v.  McEchron  ^°  in  considering  a  defect  held  that  the 
defect  involved  in  that  case,  and  which  it  waS'  held  rendered  the 

17.  Ill  U.  S.  701. 

18.  Ill  U.  S.  701,  7,  8. 

19.  Ill  U.  S.  701. 

20.  176  N.  Y.  424. 
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tax  sale  void,  was  not  a  defect  in  tihe  proceedings  on  constitutional 
grounds.  The  court  stated  that  it  would  require  neither  great  in- 
genuity nor  much  reflection  to  suggest  many  other  grounds  that 
would  render  <a.  tax  sale  void,  yet  which  would  not  be  void  as  a 
defect  in  the  proceedings  on  constitutional  grounds.  This  was  in 
addition  to  those  defects  which  are  less  than  jurisdictional  and 
which  amount  only  to  irregularities  which  may  be  cured. 

A  defect  under  Section  132  must  be: 

A  defect  in  the  proceedings 

—  affecting  the  jurisdiction 

—  upon  constitutional  grounds. 

From  the  foregoing,  it  appears  that  there  may  be : 

A  defect  in  the  proceedings  or  a  defect  not  in  the  proceed- 
ings; also 

A  defect  affecting  the  jurisdiction  or  not  affecting  the 
jurisdiction;  also 

A  defect  upon  constitutional  grounds  or  not  upon  constitu- 
tional grounds. 

This,  would  indicate  a  possibility  of  six  classes  of  defects.  This 
number  may  be  grouped,  however,  so  that  there  would  be  two 
classes  of  fatal  defects: 

One,  defects  in  the  proceedings  affecting  the  jurisdiction 
upon  constitutional  grounds;  and 
Another  class  difficult  to  define. 

In  Wallace  v.  McEchron,^^  an  effort  was  made  to  pay  taxes  in 
full.  One  item  was  left  out  by  the  Comptroller  and  not  paid 
through  no  fault  of  the  owner.  The  property  was  sold  for  this 
item.  The  court  held  that  "  the  thing  "  which  rendered  the  tax 
sale  void,  was  not  a  defect  in  the  proceedings  affecting  the  juris- 
diction upon  constitutional  grounds  and  so  not  covered  by  Section 

21.     176  N.  y.  434,  7. 
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132  of  tlie  Tax  Law.  It  is  not  claimed  tbat  there  was  any  "  defect 
in  the  proceedings."  These  were  apparently  regular.  "  The  thing  " 
which  made  the  tax  sale  void  was  that  the  Comptroller  had  no  juris- 
diction or  right  to  sell  because  he  had  failed  to  advise  of  the  tax 
when  interrogated  as  to  same.  He  surely  had  a  duty  to  advise 
of  the  non-paid  tax  when  he  was  lasked  if  there  was  such  a  tax, 
and  to  take  payment  of  same  if  offered. 

Wallace  v.  McEchron  ^^  was  cited  in  Bryan  v.  McGurk,^^  which 
involved  a  similar  question.  It  was  there  held  that  "  this  was 
plainly  a  jurisdictional  defect." 

The  distinguishing  feature  of  these  two  cases  must  be  that  "  the 
thing  "  which  made  the  tax  sale  void  was  not  a  "  defect  in  the 
proceedings"  but  a  defect  outside  of  the  proceedings,  although  it 
was  jurisdictional. 

Judge  Miller  in  People  ex  rel.  McGuiness  v.  Lewis,^*  referred 
to  Wallace  v.  McEchron.^^  His  conclusion  was  that  Section  132 
of  the  Tax  Law  was  "  intended  to  include  every  jurisdictional 
defect." 

In  order  to  harmonize  these  decisions,  the  defects  in  the  Wal- 
lace ^'  and  Bryan  ^'  cases  must  have  been  defects  not  in  the  pro- 
ceedings. 

Fourth.     Defects  Not  Within  Section  132  of  the  Tax  Law. 

There  are  other  "  things  "  which  mig'ht  be  called  defects  which 
have  been  held  not  to  come  within  the  provisions  of  Section  132  of 
the  Tax  Law,  although  some  of  them  have  been  held  to  be  juris- 
dictional. 

A.  Such  a  defect  might  be  one  which  establishes  no  basis  in 
fact  for  the  sale  and  the  deed  issued  pursuant  thereto. 

22.  176  N.  Y.  424. 

23.  aOO  N.  Y.  333,  6. 

24.  137  A.  D.  107,  17 ;  111  N.  Y.  Supp.  398. 

25.  176  N.  Y.  434. 

26.  175  N.  Y.  434. 

27.  300  N.  Y.  333. 
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B.  Such  a  defect  miglit  be  one  which  establishes  no  basis  in 
fact  for  the  deed. 

C.  The  deed  might  be  void  on  its  face  and  so  no  deed  in  form 
or  fact. 

D.  The  deed  might  be  void  because  of  the  absence  of  a  con- 
current act  required  by  law. 

A.  Theee  is  No  Basis  in  Fact  foe  a  Sale  in  Any  of  the 
Following  Oases: 

1.  Where  a  public  officer  (collector,  county  treasurer  or  comp- 
troller) fails  to  report  an  unpaid  tax  on  inquiry  as  to  same. 

In  Wallace  v.  McEdhron :  ^^ 

The  trial  court  found  that  "  one  Munn,  then  the  mortgagee 
or  owner,  applied  to  the  OomptroUer  of  the  State  for  a  state- 
ment of  the  unpaid  taxes  upon  the  property  and  that  the 
OomptroUer  rendered  one  to  her  which  '  puported  to  contain 
a  statement  of  all  taxes  due  on  said  property,  but  in  fact  did 
not  contain  a  statement  of  said  road  tax.'  Munn  paid  all  the 
taxes  so  returned  to  her  by  the  Comptroller  and  obtained  from 
him  a  receipt  in  full." 

Held:  "  The  sale  of  the  lands  to  Curtis  and  Baker  was, 
therefore,  void  as  against  the  plaintiff's."  '" 

2.  Where  there  is  such  a  defect  in  the  assessment  that  the 
Statute  of  Limitations  will  not  operate.  °'' 

The  decision  last  cited  seems  to  strike  at  the  heart  of  what  was 
sought  to  be  accomplished  by  Section  132  of  the  Tax  Law. 

3.  Where  there  is  a  sale  of  land  for  unpaid  taxes,  including  un- 
paid taxes  against  other  lands,  not  re-assessed  against  such  other 
lands." 


28.  176  N.  Y.  434. 

29.  See  also  VanBenthuysen  v.  Sawyer,  36  N.  Y.  150. 
People  V.  Registrar  of  Arrears,  114  N.  Y.  19. 

Bryan  v.  McGurk,  200  N.  Y.  33a. 

30.  dark  v.  Kirkland,  133  A.  D.  82'6,  35;   118  N.  Y.  Supp.  315;  af.  202 
N.  Y.   573. 

31.  M.  M.  Co.  V.  W.  E.  Co.,  143  N.  Y.  Supp.  1094. 
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4.  Where  there  is  a  sale  of  land  for  rejected  taxes  not  re-assessed.. 

People  V.  Golding  ^^  held : 

"As  required  by  statute,  the  Co-mptroller  did  reject  the  tax. 
of  1867  because  of  imperfect  description ;  also  the  tax  of  1871 
because  the  description  was  erroneous;  also  the  tax  of  1872 
for  a  like  reason.  There  was  never  any  re-assessment  or  re- 
turn thereof  to  the  Comptroller  from  the  county  treasurer^ 
yet  the  lands  were  sold  for  the  taxes  of  those  three  years, 
with  other  years.  The  title  of  the  owner  was  not  thereby 
divested.  ISTehasane  Park  Assn.  v.  Lloyd,  167  N.  Y.  431, 
437." 

B.  There  is  No  Basis  in  Fact  foe  a  Deed  in  Either  of 
THE  Following  Cases  : 

1.  Where  the  Comptroller  has  withdrawn  lands  from  public 
bidding. 

Turner  v.  Boyce  ^^  held : 

"  But  these  two  deeds  are  also  valueless  as  grants  of  any 
right  or  title  to  the  land  in  them  described,  for  the  reason  that 
no  sale  in  fact  was  made  by  the  Comptroller  to  the  State  of 
these  lands  at  the  time  a  pretended  sale  is  referred  to  in  them." 
The  Comptroller  "  refused  to  receive  bids  therefor."  '* 

2.  Where  the  description  inserted  in  the  deed  is  so  indefinite 
and  uncertain  that  the  lands  are  not  capable  of  being  identified. 

The  subject  of  indefinite  and  uncertain  descriptions  will  be  dis- 
cussed  under  a  separate  heading  and  various  illustrations  of  in- 
definite and  uncertain  descriptions  will  be  given.     (Page  547.) 

C.  There  is  No  Deed  in  Form  or  in  Fact  Where  There 
IS  AN  Omission  of  a  Necessary  Official  Signature  or  Seal. 

Lockwood  V.  Gehlert'"  held: 

32.  55  Misc.  425;  106  N.  Y.  Supp.  821. 

33.  11  Misc.  502. 

34.  See  also  Andrus  v.  Wheeler,  28  Misc.  412;  61  N.  Y,  Supp.  983. 
Saranae  L.  &  T.  Co.  v.  (Roberts,  195  N.  Y.  303. 

35.  127  N.  Y.  241. 
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"  It  is  contended  that  tihe  seal  is  unnecessary  and  that  the 
provision  for  its  use  is  merely  directory.  It  is  mandatory  in 
form,  for  the  statute  commands  that  the  Comptroller  '  shall, 
under  his  hand  and  seal,  certify  to  the  fact.'  If  not  man- 
datory as  to  the  seal,  is  it  mandatory  as  to  the  signature? 
If  the  courts,  by  construction,  may  dispense  with  the  one, 
why  may  they  not  dispense  with  the  other  or  with  hoth? 
*  *  *  When  the  statute  provides  that  a  seal  shall  be  used, 
we  have  no  power  to  adjudge  that  a  signature,  without  a  seal, 
is  sufficient."  '" 

D.  There  is  No  Deed  ii«r  Fact,  Althotj&h  Same  May  be  in 
Pkopee  Form  and  Peopeely  Executed  and  Eecoeded,  in  Case 
THE  Land  Desceibed  Theeein  is  Occupied  and  ISTo  ISTotice 
Served  Pursuant  to  Section  134  of  the  Tax  Law.* 

One  of  the  earlier  cases  involving  this  question  is  People  v. 
Ladew."  When  the  tax  deeds  were  placed  on  record  the  lands 
described  therein  were  occupied.  Section  132  of  the  Tax  Law 
was  held  not  to  apply  to  an  omission  to  serve  the  occupant.  Ke- 
specting  this  section  the  court  said : 

"  Even  if  we  give  to  this  provision  the  broadest  possible 
ffeet  it  plainly  cannot  apply  to  a  record  which  was  wholly 
•:-id." 

The  record  of  the  tax  deeds  was  held  to  be  a  "  nullity."  Doubt 
was  also  expressed  as  to  whether  "  the  record  of  a  hostile  convey- 
ance in  the  county  clerk's  office  was  sufficient  to  set  a  statute  of 
limitations  running"  against  one  in  actual  possession  so  as  to 
destroy  his  title. 

The  case  was  reconsidered^'  and  the  decision  followed  in 
Ostrander  v.  Eeis,^'  which  involved  earlier  acts  requiring  similar 
notice. 

36.  See  also  People  v.  Hegeman,  220  N.  Y.  118. 

*  See  also  B.  C.  &  G.  Anno.  Con.  iLaws,  2d  Ed.,  Vol.  8,  p.  8430. 

37.  189  N.  Y.  355,  GO. 

38.  IffO  N.  Y.  543. 

39.  206.  N.  Y.  448. 
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The  question  arose  again  in  Nicholas  v.  Kellas.*"  It  was  there 
held  that  "  land  may  be  in  the  possession  or  occupancy  of  a  person 
within  the  meaning  of  a  statute,  although  he  resides  elsewhere." 
*  *  *  "  Whenever  there  is  .a  subjection  of  land  to  the  will 
and  control  of  another  with  title  in  him,  it  is  occupied  by  that  other. 
It  is  in  the  actual  legal  possession  of  that  other."  Actual  possession 
or  occupation  of  a  portion  of  a  lot  conveyed  by  the  Comptroller 
constitutes  possession  or  occupation  of  all. 

It  is  to  be  noted  that  this  decision  has  a  very  far  reaching  effect. 
It  might  be  urged  under  this  decision  that  there  is  an  occupancy 
even  though  there  is  no  person  actually  on  the  land.  This  borders 
very  closely  to  a  constructive  possession. 

The  court  went  further  in  City  of  New  York  v.  Nunez,**  and 
held  that  the  certificate  by  the  Comptroller  provided  for  by  Section 
135  of  the  Tax  Law,  relative  to  the  service  of  notice,  was  not  even 
prima  facie  evidence  of  the  service  of  the  notice.  The  notice  must 
have  in,  fact  been  served.*^ 

E.  Other  Defects  May  be  Added  to  the  Foeeqoing 
Classifications  and  Might  Not  be  Sttch  Defects  in  the 
Peooeedings  as  to  Being  Them  Within  Section  132  of  the 
Tax  Law. 

In  Saranac  L.  &  T.  Co.  v.  Roberts,*'  it  was  stated  that  "  when 
the  State  proceeds  at  one  time  to  sell  land  for  unpaid  taxes  levied 
during  a  series  of  years,  some  of  which  are  valid  and  others  are 
invalid,  the  title  of  the  owner  against  whom  the  sale  is  made  is 
not  thereby  divested.  By  mingling  good  and  bad  together  the 
State  cannot  give  a  valid  title  to  the  property  thus  assessed." 

The  question  arises  as  to  the  meaning  of  the  words  valid  and 
invalid,  good  and  bad.** 

40.  90  Misc.  433;  154  N".  Y.  Supp.  32;  af.  on  opinion  below,  173  A.  D.  923. 

41.  101  'Misc.  375;  1&6  N.  Y.  Supp.  1049. 

48.    See  also  People  v.  Baker,  180  A.  D.  276;   167  N.  Y.  Supp.   581;    183 
A.  D.  QOff. 
Matter  of  Morse,  189  A.  D.  803 ;   179  N.  Y.  Supp.  295. 

43.  195  N.  Y.  303,  11. 

44.  See  also  People  v.  Hagadorn,  104  N.  Y.  516. 

People  V.  Baker,  180  A.  D.  275;  167  N.  Y.  Supp.  591;  183  A.  D.  909. 
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In  making  any  classification  of  defects  in  tax  sales,  only  general 
principles  can  be  followed.  Consideration  cannot  be  given  to  the 
peculiar  equities  of  any  particular  case  wMcli  may  result  in  a 
decision  making  a  new  or  different  classification. 

T!he  conflict  between  the  Legislature  and  the  courts  has  been 
frequently  referred  to.     It  was  discussed  in  People  v.  Lewis.*^ 

The  Legislature  has  apparently  tried  to  make  tax  deeds  just  as 
effective  as  possible.  It  has  attempted  by  Statutes  of  Limitation  to 
do  in  effect  what  it  could  not  do  directly.  If  am  injustice  has 
resulted  to  a  property  owner,  the  courts  have  tried  to  distinguish 
the  defect  pointed  out  to  it  and  have  frequently  held  that  the  statute 
did  not  apply. 

Fifth.     Defects  Within  Section  132  of  the  Tax  Law.* 

The  following  defects  have  been  grouped  and  classified  as  juris- 
dictional on  the  theory  that  what  the  Constitution  guarantees  is 
jurisdictional.  It  is  assumed  that  they  oome  within  the  class  of 
defects  stated  in  Section  132  of  the  Tax  Law: 

A.     Defects  in  the  Assessment. 
1.     Norirresident  Land  Assessed  as  Resident. 

When  assessed  as  resident  the  land  is  not  assessed,  but  the  assess- 
ment is  against  the  individual  and  creates  a  personal  liability 
rather  than  a  lien  upon  the  land.  So  when  non-resident  land 
is  not  assessed  as  such,  but  is  assessed  as  resident,  there  is  no 
assessment  against  the  land  and  the  assessment  is  void.*" 

Chapter  427  of  the  Laws  of  1855  and  Chapter  448  of  the 
Laws  of  1885  provided  only  for  the  sale  of  non-resident  lands  or 
lands  filially  assessed  as'  non-resident  lands.*' 

45.  127  A.  D.  107;   111  N.  Y.  Supp.  39i8. 

*See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  8,  p.  8425. 

46.  See  People  v.  Wemple,  117  N.  Y.  77. 
Sanders  v.  Downs,  141  N.  Y.  422. 

Hagner  v.  Hall,  10  A.  <D.  S'Sl ;  42  N.  Y.  Supp.  63 ;  af .  159  N.  Y.  552. 
aark  V.  Kirkland,  133  A.  D.  826 ;  118'  N.  Y.  Supp.  315 ;  af .  202  N.  Y.  573. 

47.  i&'ee  Newman  v.  Supervisors,  45  N.  Y.  676. 
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2.     Non-resident  Land  Assessed  by  First  Inserting  Name  of  Non- 
resident Owner  in  Non-resident  Part  of  Boll.*^ 

In  Sanders  v.  Downs  *°  it  was  held : 

"  The  statute  forbids  the  insertion  of  the  name  of  the  owner 
'  in  the  first  column.  *  *  *  There  certainly  can  be  no 
objection  to  the  insertion  of  the  name  of  the  non-resident 
owner  of  lands  in  the  second  column  for  the  purpose  of  describ- 
ing or  identifying  the  lands,  and  in  many  cases  that  may  be 
necessiary.  But  the  difficulty  with  this  assessment  is  that  it 
was  made  in  such  form  as  to  leave  it  open  to  doubt,  at 
least,  whether  the  plaintiff's  name  is  in  the  first  column  as 
a  part  of  the  description  of  the  land,  or  for  the  purpose  of 
including  him  among  the  taxable  inhabitants."  ^^ 

Doud  V.  Huntington  Hebrew  Congregation  °^  held : 

"  The  assessment  was  against  the  person  and  not  against 
the  land.     The  sale  was  void  for  jurisdictional  defect." 

3.     Resident  or  Occupied  Land  Assessed  as  Non-resident. 

A  distinction  exists  between  "  unoccupied  "  and  "  non-resident " 
lands.  The  former  when  belonging  to  a  resident  of  the  tax  district 
should  be  assessed  as  resident  land.^^ 

Turner  v.  Boyce  ^'  held : 

"  The  land  was  assessed  as  non-resident  during  all  the  years 
in  which  taxes  were  levied  for  which  sale  was  made,  while 
in  fact  during  all  those  years  it  was  occupied  by  a  resident 
occupant.  The  assessment  was,  therefore,  void  and  cannot 
furnish  support  for  a  sale." 

In  People  v.  Lewis  °*  a  tract  of  land  was  subdivided  into  lots. 

48.  People  v.  Wemple,  117  N.  Y.  77,  84. 

49.  141  N.  Y.  42.2,  425. 

50.  See  also  Cromwell  v.  MacLean,  123  N.  Y.  474. 
61.  178  A.  D.  748;  165  N.  Y.  Supp.  908. 

52.  See  People  ex  rel.  Vand«rveer  v.  Wilson,  125  N.  Y.  367. 

53.  11  Misc.  502;  33  N.  Y.  Supp.  433. 

54.  127  A.  D.  107;  111  N.  Y.  Supp.  398. 
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Part  was  owned  by  Henry  McAllister,  a  resident  of  the  tax  dis- 
trict ;  another  part  thereof  was  owned  by  Alfred  C.  Meade,  a  non- 
resident of  said  district,  but  it  was  all  assessed  as  one  parcel  to 
said  Alfred  C.  Meade.  It  was  held  that  such  a  defect  is  plainly 
a  jurisdictional  defect/^ 

The  reasons  why  resident  or  occupied  land  should  not  be  as^ 
sessed  as  non-resident  land  were  fully  set  forth  in  Clark  v.  Kirk- 
land.  °*    It  was  stated  that: 

By  the  enforcement  of  the  tax  levy  the  owner  of  the  prop- 
erty assessed  is  deprived  of  his  property  without  his  consent 
and  the  requirements  of  the  statute  in  their  substance  must 
be  strictly  complied  with. 

Continuing,  the  court  said : 

"  Where  the  land  of  a  resident  is  assessed  as  non-resident 
the  rule  adverted  to  applies  in  its  full  scope.  The  resident 
is  entitled  to  notice  of  the  various  proceedings  and  has 
an  opportunity  to  be  heard,  and  of  this  important  right  he 
may  be  deprived  if  the  land  is  placed  upon  the  roll  as  non- 
resident real  property.  *  *  *  It  seems  to  us  the  land 
should  have  been  assessed  to  the  resident  owner.  It  is  the 
purpose  of  the  taxing  law  to  reach  the  individual  owner 
primarily.  The  assessment  of  property  as  non-resident  lands 
is  the  last  resort.  *  *  *  There  must  not  be  a  resident 
owner ;  and  if  there  is  an  occupant  he  must  reside  out  of  the 
district.  It  is  apparent,  therefore,  that  the  lawmakers  were 
hedging  about  the  assessment  of  lands  in  order  to  protect 
the  owner  by  an  assessment  which  would  insure  him  all  the 
notices  and  safeguards  which  are  required  in  the  tax  law. 
*  *  *  Assessment  to  an  occupant  or  owner  is  the  very 
essence  of  the  taxing  statute.     Failure  to  comply  with  this 

55.     See  also  Stewart  v.  'Orysler,  100  N.  Y.  37S. 

People  V.  Wemple,  117  N.  Y.  77. 

Joslyn  V.  Rockwell,  128  N.  Y.  334. 

Halsted  v.  Silberstein,  196  N.  Y.  1,  7. 

People  V.  Hegeman,  220  N.  Y.  118,  121. 

Clark  V.  Kirkland,  133  A.  D.  8a6;  118  N.  Y.  Supp.  315;  af.  202  N.  Y.  573. 

6€.     133  A.  D.  826;  118  N.  Y.  Supp.  315;  af.  202  N.  Y.  573. 
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provision  might  restilt  in  depriving  him  of  his  property  with- 
out due  process  of  law,  and  a  statute  which  assumes  to  grant 
any  such  power  is  violative  of  the  Constitution." 

(a)     Exceptions. 

Although  lands  are  to  be  assessed  in  the  first  instance  as  "  resi- 
dent "  or  "  non-resident,"  the  distinction  is  not  thereafter  made- 
in  case  a  resident  does  not  pay  his  taxes.  In  case  of  non-payment, 
the  land  becomes  liable  and  is  treated  the  same  as  non-resident  land 
and  sold  in  the  same  manner  as  non-resident  land.  The  procedure 
was  fully  considered  and  discussed  in  Newman  v.  Supervisors.^' 
It  was  pointed  out  that  the  Eevised  Statutes  and  subsequent  enact- 
ments in  providing  ways  for  assessing,  levying  and  collecting  taxes 
upon  lands,  classified  lands'  into  two  divisions:  One,  those  of 
residents  and  the  other,  those  of  non-residents.  The  assessment 
under  consideration  was  placed  in  the  first  class  as  the  owner  of 
the  lands  was  a  resident.  The  collector  failed  to  find  goods  and 
chattels  of  the  owner  and  failed  to  collect  the  taxes  and  made  a 
return  of  that  fact  to  the  county  treasurer.  Thereupon  the  owner 
ceased  to  be  liable  and  the  lands  ceased  to  be  liable  as  those  of  a 
resident.  After  that,  all  attempts  to  collect  the  taxes  must  be 
made  against  the  lands  as  those  of  a  non-resident.  For  that  pur- 
pose, the  assessors  no  longer  had  power  or  jurisdiction.  The 
only  officer  who  had  power  and  jurisdiction  to  initiate  new  proceed- 
ings was  the  supervisor.  The  lands  were  taken  out  of  the  resident 
class  and  placed  in  the  non-resident  class  and  subsequent  pro- 
ceedings could  only  be  carried  on  by  the  supervisor,  county  treas^ 
urer  and  Comptroller.  The  lands  could  not  be  assessed  again 
as  resident  lands.  They  must  be  sold  in  the  same  manner  as  if 
they  were  non-resident  lands. 

4.     Re-levy    by    Comptroller   Against   an   Occupant,   of   a   Tax 
Erroneously  Assessed  as  Non-resident. 

"  There  was  not  even  the  form  or  appearance  of  an  assess- 
ment against  the  occupants,  and  that  against  the  owner  was 

57.    45  N.  Y.  67'6. 
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illegal  and  invalid.  Under  such  circumstances  a  re-levy  of 
the  tax  by  the  Comptroller  necessarily  involved  a  new  assess- 
ment by  hlim,  and  against  the  occupants  who  as  yet  had  never 
been  assessed  at  all.  If  he  could  make  such  assessment,  which 
would  necessarily  be  the  first  or  original  one  against  them,  he 
certainly  must  act  under  some  law  which  gives  them  notice 
and  a  right  to  be  heard.  *  *  *  for  the  question  always 
is,  not  what  was  done,  but  what  might  be  done  under  the 
law."  =' 

5.     When  No  Legal  Bight  Exists  to  Assess  -the  Land. 

This  is  one  of  the  defects  mentioned  in  Sectiion  132  of  the  Tax 
Law  and  is  jurisdictional.  It  was  especially  mentioned  in  the 
section,  apparently  as  distinguished  from  the  general  classification 
therein.  The  proceedings  might  be  regular  in  form  but  have  no 
effect  because  carried  on  by  one  having  no  authority.  There  must 
be  a  legal  right  to  make  the  assessment.  As  was  said  in  Nehasane 
Park  Asso.  v.  Lloyd,^"  the  statute  conferred  no  authority  to  impose 
any  assessmentt  upon  the  lands  in  question,  and  hence  the  assess- 
ment and  all  the  proceedings  for  the  sale  resulting  in  the  deed 
were  void. 

So,  in  Saranac  L.  &  T.  Co.  v.  Roberts,""  the  trustees  assessed 
lands  not  within  their  district,  and  it  was  held  that  the  "  school 
tax  had  been  laid  without  jurisdiction  in  the  taxing  authorities."  °* 

In  A.  L.  O.  V.  Keyes,"^  it  was  contended  that  the  assessment- 
roll  and  the  valuation  was  made  by  a  person  or  persons  other  than 
the  assessors. 

The  lands  must  not  only  be  in  the  district  in  which  the  assess- 
ing officers  have  jurisdiction,  but  the  assessment  and  valuation 
must  be  made  by  those  having  authority  so  to  do  and  not  by  one 
delegated  by  them  or  by  one  without  any  delegation  of  authority. 
The  act  must  be  that  of  the  officer  and  not  of  any  other  person."* 

58.  People  v.  Wemple,  117  N.  Y.  77. 

59.  167  N.  Y.  431. 

60.  195  N.  Y.  303. 

61.  See  also  S.  L.  &  T.  Co.  v.  Roberts,  a08  N.  Y.  2«8. 

62.  122  A.  D.  178';  106  N.  Y.  Supp.  963. 

63.  See  People  v.  Parker,  117  N.  Y.  86. 
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6.     Where  There  is  a  Failure  to  Assess  Known  Lots  hy  Numbers 

or  Subdivisions. 

In  May  v.  Traphagen/*  two  lots  were  assessed  as  one;  a  value 
was  not  placed  on  each  lot  separately  and  the  court  lield : 

"  We  think  that  there  was  a  fundamental  defect  in  the 
proceedings  for  assessment  and  taxation.  *  *  *  T]ie 
only  conclusion  to  be  reached  is  that  there  was  a  failure  to 
impose  any  tax  for  the  year  1883,  and,  therefore,  the  pro- 
ceedings for  the  sale  of  the  land  were  yoid."  °^ 

In  People  v.  Baker,°°  decided  as  recently  as  1917,  there  was 
involved  a  great  lot  which  had  been  divided  into  sub-lots  and 
known  as  such  for  thirty^four  years.  The  court  stated  that  it  was 
"  the  dtity  of  the  assessors  to  designate  sub-lots  1  and  2  as  lots 
and  subdivisions  of  great  lot  33  "  and  that  "  the  failure  to  properly 
assess  these  lands  *  *  *  prevented  the  transfer  of  any  title  or 
interest  therein." 

The  failure  of  the  assessors  to  certify  that  a  tract  was  not  sub- 
divided haS'  been  held  to  be  an  irregularity  only."' 

There  may  be  a  question  as  to  whether  a  subdivision  had  been 
made.  This  would  be  a  question  of  fact.  Such  a  question  arose 
in  the  case  cited  of  Cone  v.  Lauex."^ 

It  is  of  particular  importance  that  the  description  be  sufficient 
to  identify  the  property.  This  rule  was  also  expressed  in  Cone  v. 
Lauer."' 

Y.     Where  There  is  a  Failure  to  Verify  Tax  Rolls. 

In  People  v.  Inman,'"  the  court  was  discussing  proceedings  so 
fatally  defective  that  no  title  passes,  and  stated  that  "  the  same 

64.  139  N.  Y.  478. 

65.  See  also  French  v.  Whittleacy,  3'0  N.  Y.  Supp.  363. 

66.  180  A.  D.  2.75;  167  N.  Y.  Supp.  591. 

67.  Jackson  v.  Rowe,  106  A.  D.  65;  94  N.  Y.  Supp.  568;  af.  IQ'l  N.  Y.  512. 
Cone  V.  Lauer,  131  A.  D.  193;  115  N.  Y.  S'upp.  644. 

■S.  L.  &  T.  C'o.  V.  Roberts,  208  N.  Y.  288. 

68.  131  A.  D.  193;  115  N.  Y.  Supp.  644. 

69.  131  A.  D.  193;  115  N.  Y.  Supp.  644. 

70.  197  N.  Y.  200,  9'. 


JUEISDICTIONAL  AND  OTHER  DEFECTS       529 

principle  obtains  as  to  the  failure  of  the  assessors  to  verify  the 
tax  rolls." 

A  verification  before  the  time  prescribed  by  law  was  held  in 
People  V.  Turner/^  to  be  an  irregularity  only. 


8.     Where  All  Assessors  Do  Not  Act. 

An  assessment  by  two  or  three  assessors  without  notice  to  the 
third  has  been  held  to  be  unlawful  and  to  vitiate  the  whole  assessr 
ment." 


9.     Where  There  is  a  Double  Assessment  One  of  Which  Has  Been 

Paid. 

See  Section  102,  Tax  Law. 

10.     Where  There  is  an  Attempt  to  Re-assess  Without  Notice. 

If  an  assessment  has  been  adjudged  illegal,  there  cannot  be  a 
re-assessment  as  there  is  nothing  to  act  upon.  A  new  assessment 
must  be  made.'^ 


The  foregoing  have  been  classified  as  defects  within  the  pro- 
visions of  Section  132  of  the  Tax  Law  on  the  theory  that  the  sec- 
tion applied.  This  is  for  the  reason  that  it  is  not  found  that  the 
court  has  held  to  the  contrary.  It  might  be  that  if  the  ques- 
tion is  squarely  presented,  the  court  would  hold  that  some  of  the 
defects  mentioned  are  not  defects  in  the  proceedingsi  on  the  ground 
that  there  is  no  assessment  in  fact  and  that  instead  of  a  defective 
proceeding,  there  is  no  proceeding  —  consequently,  no  defect. 

71.  145  N.  Y.  451. 

72.  People  v.  Parker,  117  N.  Y.  86. 

See  also  People  v.  Supervisors,  11  N.  Y.  563. 

73.  Matter  of  Douglas  v,  Bd.  of  Supervisors,  172  N.  Y.  309. 

34 
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B.     Failuee  to  Give  Taxpayer  Notice  oe  OppoETtrNiTT  to 

BE  SeAED. 

1.     About  Original  Tax. 

Overing  v.  Foote  '*  was  reported  m  1875.  Under  the  act  con- 
sidered by  the  court,  the  assessments  were  to  be  made  during  the 
month  of  July.  On  completion,  notice  thereof  was  to  be  given. 
After  the  giving  of  such  notice,  the  assessors  added  other  names 
to  the  roll.  It  was  held  that  after  notice  had  been  given  that  the 
roll  was  complete,  it  was  deemed  to  be  complete,  and  that  no  names 
could  be  added  without  repeating  the  notice;  that  if  names  were 
added  by  the  assessors  "  their  acts  were  simply  void."  There 
must  be  a  period  when  the  assessment-roll  must  be  regarded  as 
complete  and  the  duties  of  assessors  in  that  respect  ended. 

Matter  of  Douglas  v.  Bd.  of  Supervisors,''  held : 

"  There  must  be  notice  in  some  form  or  at  least  adequate 
means  of  knowledge  equivalent  to  notice,  such  as  a  general 
statute  presumed  to  be  known  to  all,  or  a  proper  advertisement 
fixing  the  time  and  place  for  a  hearing,  before  a  valid  tax  can 
be  finally  imposed  either  in  personam  or  in  rem.  The  tax- 
payer has  an  absolute  right  to  be  heard  before  some  officer  or 
tribunal  authorized  to  correct  errors,  and  unless  this  right 
is  afforded  any  attempt  at  taxation  is  neiliier  binding  upon 
him  personally  nor  a  charge  upon  his  property." 

Matter  of  Common  Council  of  Amsterdam '"  held : 

"  The  validity  of  the  statute  depends^  not  on  the  time  or 
mode  of  notice  directed,  but  upon  the  fact  that  it  directed 
it  and  furnishes  an  effective  opportunity  to  be  heard." 
People  V.  Feitner  "  held : 

"A  taxing  act,  which  requires  a  valuation  of  property  as 
part  of  the  procedure,  is  unconstitutional  unless  it  provides 
a  grievance  day,  or  an  adequate  opportunity  to  be  heard  and 

74.  65  N.  Y.  2«3,  76. 

75.  172  N.  Y.  309,  315. 

76.  126  N.  Y.  158,  165. 

77.  191  N.  Y.  8B,  100. 
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any  tax  levied^  under  such  a  statute  is  void.  If,  hoiwever, 
a  grievance  day  is  provided  but  notice  thereof  is  not  given, 
while  the  statute  is  valid,  the  tax  is  voidable."  " 

But  see  Saranac  L.  &  T.  Co.  v.  Roberts : ''" 

"  What  had  been  said  in  the  opinions'  in  the  Turner  cases, 
as  to  the  remedy  of  an  application  to  the  Comptroller,  was 
withdrawn  in  People  ex  rel.  Willards  v.  Roberts  (151  JST.  Y. 
640)." 

Matter  of  Young,'"  following  the  Turner  cases,  held  that  failure 
of  the  assessors  to  meet  on  grievance  day  constituted  an  irregular- 
ity; that  it  was  not  a  jurisdictional  defect;  that  the  omission  did 
not  render  the  assessment  void  but  merely  voidable. 

This  decision  indicates  that  a  tax  deed  may  be  voidable  on 
account  of  an  irregularity  or  void  for  a  jurisdictional  defect.'^ 

2.     Of  the  Be-levyvng  of  a  Tax. 
Matter  of  Douglas  v.  Bd.  of  Supervisors  ^^  held : 

"  It  expressly  appears,  however,  that  no  notice  of  the  pro- 
posed re-assessment  was  given  to  the  appellant  and  that  no 
opportunity  was  given  him  to  be  heard  in  relation  thereto. 
*  *  *  The  re-assessment,  therefore,  was  made  without 
notice  either  actual  or  constructive." 

"  The  assessment  and  collection  of  a  tax  without  adequate 
notice  to  the  owner  is  taking  property  without  due  process 
of  law." 

"  Our  conclusion  is  that  the  re-assessment  in  question  by 
the  board  of  supervisors  was,  under  the  circumstances,  a  new 

78.  See  also  Hagner  v.  Hall,  10'  A.  D.  581;  42  N.  Y.  Supp.  '63;  af.  159 
N.  Y.  552,  on  opinion  below. 

People  V.  Hegeman,  330'  N.  Y.  118,  obiter. 
People  V.  Turner,  117  N.  Y.  3'37. 
People  V.  Turner,  145  N.  Y.  451. 

79.  1915  N.  Y.  303,  at  page  316. 

80.  36  Misc.  18'6;  56  N.  Y.  Stipp.  '861. 

81.  See  also  Jewell  v.  VanSteenburgh,  58  N.  Y.  85,  on  this  point. 

82.  172  N.  Y.  309. 
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and  original  assessment  by  that  board,  and  that  the  same 
could  not  be  made  without  notice  to  the  landowner." 

3.     By  School  Trustees  Assessing  Lands  Not  on  the  Assessment- 
Roll,  or  Increasing  the  Valuation. 

Jewell  V.  VanSteenburgh  ^^  involved  an  assessment  by  school 
trustees  who  increased  the  valuation  of  the  plaintiff's  property 
from  the  valuation  fixed  by  the  town  assessors  and  shown  upon 
the  town  assessment-roll.  The  question  arose  as  to  whether  such 
action  constituted  a  jurisdictional  defect.  The  court  stated  the 
general  rule  that  when  an  officer  has  jurisdiction  and  errs  in  the 
exercise  of  it  his  acts  are  not  void  but  voidable.  The  difficulty  is 
in  determining  when  jurisdiction  has  been  acquired. 

"  Trustees  of  school  districts  and  assessor  si,  in  making  as- 
sessments, must  acquire  jurisdiction  of  the  person  and  subject 
matter,  or  their  proceedings  are  void.  In  performing  duties 
of  a  judicial  nature  they  are  protected,  but  giving  the  notice 
to  taxpayers  is  a  ministerial  and  not  a  judicial  act.  They 
have  no  discretion  or  judgment  to  exercise.  The  mandate  is 
positive,  and  must  be  obeyed.  *  *  *  It  is  in  the  nature 
of  process  to  bring  them  into  court,  and  it  must  precede  the 
power  of  the  trustees  to  act  upon  the  subject.  In  the  first 
instance,  the  assessors  may  exercise  their  own  judgment  as 
to  who  are  taxable  persons;  and  the  kind  and  value  of  the 
property  to  be  taxed;  but  this  is  preliminary  to  the  final  ad- 
judication. Before  that  can  be  made,  the  persons  proposed 
to  be  taxed  are  to  have  a  hearing,  and  it  cannot  be  made  until 
an  opportunity  for  such  hearing  is  afforded.  As  well  might  a 
justice  of  the  peace  render  judgment  against  a  party,  with- 
out the  service  of  process. 

"  In  the  case  of  school  trustees,  so  far  as  they  make  an 
original  assessment  or  change  an  assessment,  they  musit  give 
the  prescribed  notice,  and  if  they  fail  to  do  it  they  have  no 
legal  right  and  no  jurisdiction  to  make  it." 

Applied!  in  Saranac  L.  &  T.  Co.  v.  Eoberts.'* 

83.  58  N.  Y.  «5. 

84.  125  A.  D.  333;  109  N.  Y.  Supp.  547;  af.  1&5  N.  Y.  303;  208  N.  Y.  288. 
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It  has  already  been  pointed  out  tliat  failure  to  give  a  taxpayer 
an  opportunity  to  be  beard  is  a  jurisdictional  defect  or  a  defect  in 
the  proceedings  affecting  tbe  jurisdiction,  thus  falling  within  the 
provisions  of  Section  132  of  the  Tax  Law.  The  defect  would 
make  the  tax  deed  void  and  not  merely  "  voidable  "  as  stated  in 
People  v.  Feitner/° 

C.     Failube  of  Boaed  op  Supeevisoes  to  Extend  Tax. 

In  People  v.  Hagadom,'"  it  appeared  that  the  supervisor  for  a 
tovni^  after  the  final  adjournment  of  the  board  of  supervisors,  and 
after  the  supervisors  had  signed  and  attached  the  collector's  war- 
rant to  the  uncompleted  assessment-roll,  carried  the  same  home, 
and  in  the  absence  of  the  board  of  supervisors,  computed  the 
amount  of  the  tax  for  each  of  the  years  in  question,  upon  the  sev- 
eral pieces  of  land  therein  described,  and  entered  it  in  the  roll, 
and,  as  thus  filled  out,  handed  the  roll  and  warrant  to  the  col- 
lector for  collection. 

It  also  appeared  that  the  board  of  supervisors  before  adjourn- 
ing had,  in  each  year,  fixed  the  ratio  of  tax  upon  the  aggregate 
amount  of  valuation,  and  had  authorized  the  supervisor  of  the 
town  to  compute  and  enter  the  amount  of  the  tax  in  the  roll. 

Held,  that 

"  Whatever  clerical  duty  may  properly  be  devolved  upou 
third  persons,  it  is  clear  that  it  can  be  such  only  as  is  to 
be  performed  in  the  presence  of  the  board  and  under  its 
supervision,  and  that  the  duty  of  passing  upon  the  question  of 
a  corrected  assessment-roll  and  certifying  to  its  accuracy,  and 
completeness  as  a  perfected  roll,  is  a  judicial  duty  which  can- 
not be  delegated." 

"  We  are,  therefore,  of  the  opinion  that  the  rolls  for  the 
several  years  *  *  *  and  the  warrants  attached  thereto 
were  fatally  defective,  and  imposed  no  liability  upon  the  per- 
sons taxed." 

"  It  is  also  equally  clear  that  a  return  of  the  non-payment 

85.  191  N.  Y.  88',  100. 

86.  104  N.  y.  516. 
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of  taxes,  so  levied,  conferred  no  authority  upon  the  Comp- 
troller to  sell  the  land  thus  taxed."  *' 

The  Statute  of  Limitations  was  not  pleaded  in  People  v.  In- 
man/° 


It  is  to  be  noted  that  in  the  Hagadom  case  *°  the  court  specifically 
stated  that  the  acts  complained  of  "  constituted  a  fatal  irregularity 
in  the  proceedings  to  levy  the  taxes  in  question."  It  was  evidently 
a  "  defect  in  the  proceedings  "  under  Section  132  of  the  Tax  Law. 
Although  the  court  spoke  of  the  defect  as  an  "  irregularity,"  it 
was  undoubtedly  more  than  that.  As  later  stated  in  the  opinion, 
the  tax  rolls  and  warrants  were  "  fatally  defective."  It  was  also 
stated  that  a  sale  of  land  for  taxes  which  are  void,  "  is  an  excess 
of  jurisdiction  in  the  officer  making  the  sale  and  renders  his 
proceedings  void." 

D.     Payment  of  Tax  foe  Which  Sale  was  Made.* 

Section  132  of  the  Tax  Law  is  made  applicable  by  specific 
words  to  a  case  where  taxes  have  been  paid.  If  it  is  operative,  it 
places  one  who  has  actually  paid  his  taxes  in  a  worse  position 
than  one  who  has  not  paid  although  has  endeavored  to  pay  as  in 
Wallace  v.  McEchron.""  It  might  be  questionable  whether  Section 
132  even  as  a  Statute  of  Limitations  would  apply  in  a  case  where 
lands  have  been  sold  for  the  non-payment  of  taxes  which  have  in 
fact  been  paid. 

One  of  the  earliest  cases  involving  a  sale  of  lands  for'  non- 
payment of  taxes,  when  the  taxes  were  in  fact  paid,  is  Jackson  v. 

87.  See  also  Nehasane  Park  Assn.  v.  Lloyd,  167  N.  Y.  431. 

88.  197  N.  Y.  200. 

See  also  Adirondack  League  Club  v.  Keyes,  122  A.  D.  178;  106  N.  Y.  Supp. 
963. 

S.  C,  140  A.  D.  »S2;  af.  205  N.  Y.  604. 

89.  104  N.  Y.  516. 

•  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  33,  p.  382. 
B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  8,  p.  8425. 

90.  176  N.  Y.  424. 
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Morse. ""^  The  Comptroller  sold  for  the  alleged  non-payment  of 
taxes  in  the  years  1811  and  1812.  The  Comptroller's  deed  was 
dated  in  181Y.  The  taxes  had  in  fact  been  paid.  The  court  in 
passing  iipon  the  effect  of  the  Comptroller's  deed  held  as  follows: 

"  The  statute  declares  that  the  conveyance  shall  vest  an 
absolute  estate  in  fee  simple  in  the  purchaser ;  which  it  does, 
if  the  tax  has  not  been  paid ;  but  if  it  has  been  paid,  then  no 
estate  passes  by  the  sale,  for  the  statute  intended  to  divest  the 
title  of  the  former  owner,  for  non-payment  of  the  tax,  and 
for  that  only ;  and  it  must  be  so  construed.  The  title  acquired 
by  the  purchaser  is  contingent,  so  far  as  it  may  be  affected  by 
establishing  the  fact  that  the  tax  had  been  paid  before  the 
sale  was  made.  This  is  an  implied  condition  annexed  to  every 
grant  of  this  kind,  founded  on  a  sound  oonstruction  of  the 
law,  with  which  the  purchaser  is  presumed  to  be  acquainted; 
he  purehiases  subject  to  this  risk." 

Joslyn  V.  Eockwell  °^  was  decided  after  the  enactment  of  Chap- 
ter 448  of  the  Laws  of  1885.  The  court  stated  that  it  had  never 
been  held'  that  a  statute  making  a  tax  deed  conclusive  evidence  of 
every  fact  which  ought  to  exist  in  order  to  create  a  good  title  under 
such  deed,  would  be  valid  as  against  the  original  owner  who  had 
in  fact  paid  his  taxes.  The  question  of  whether  the  record  of  the 
tax  deed  would  constitute  notice  to  the  owner  was  considered  but 
the  court  did  not  decide  same. 

Section  132  of  the  Tax  Law  has  existed  in  its  present  form, 
substantially,  since  1896,  since  which  time,  Levinson  v.  Myers  was 
tried  and  reported.'^  The  Comptroller  had  sold  for  unpaid  taxes 
which  had  in  fact  been  paid;  the  purchaser  under  the  tax  deed 
entered  into  possession  and  the  owner  brought  an  action  in  eject- 
ment, claiming  the  tax  deed  void  because  the  taxes  had  been  paid. 
The  action  was  brought  within  the  five  year  period  stated  in  Sec- 
tion 132  of  the  Tax  Law.  Held,  that  the  Comptroller  was  without 
jurisdiction  to  sell.°* 

91.  18  Johns.  Rep.  441. 

92.  138  N.  Y.  334. 

93.  100  Misc.  379;   166  N.  Y.  Supp.  703. 

94.  See  also  People  v.  Hegeman,  220  N.  Y.  118,  21,  oUter. 
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CHAPTER  XXXV. 
Statutes  of  Limitations.* 

First.       Rule  of  Evidence. 

Second.    Contra. 

Third.      Rights  of  State. 

The  effect  of  Section  132  of  the  Tax  Law  as  a  statute  of 
limitations  with  respect  to  irregularities  was  discussed  under  the- 
suhject  head  of  "  Irregularities."  Its  effect  with  respect  to  jurist 
dictional  defects  was  referred  to.  The  most  important  question 
is  the  use  which  might  be  made  of  the  section,  and  by  whom. 
If  its  use  is  limited  to  a  defense,  a  plaintiff  may  never  be  able- 
to  avail  himself  of  it.  In  any  event,  the  statute  is  for  the  benefit 
of  the  holder  of  a  tax  deed  and  not  one  who  as  a  plaintiff  is  attack- 
ing a  tax  deed. 

First.     Rule  of  Evidence.-}- 

It  has  'been  urged  that  the  statute  is  "  a  rule  of  evidence  "  and 
that  it  operates  both  as  to  the  plaintiff  and  the  defendant.  In 
People  V.  Payne,^  plaintiffs  claimed  under  a  tax  deed  and  sought 
to  eject  defendant  in  possession.  It  appeared  that  the  tax  deed 
was  invalid.  On  a  motion  to  vacate  a  judgment,  Judge  Van  Kirk 
writing  the  opinion  (Special  Term),  held  that  defendant  could 
not  be  heard  to  say  that  the  tax  deed  was  invalid  —  that  the 
statute  operated  against  the  one  in  possession  'and  in  favor  of 
the  holder  of  the  tax  deed  —  that  it  operated  to  aid  plaintiff  in 
his  attack.     He  stated: 

"  It  is  a  rule  of  evidence,  which  sometimes  operates  as  a 
Statute  of  Limitations  and  sometimes  as  a  curative  statute. 

*  See  also  Wood  on  Limitations,  4th  Ed. 

t  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  24,  p.  2'65_ 

1.     181  A.  D.  'SgO*. 

18a  A.  D.  904. 
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It  provides  that  after  a  certain  time  and  in  certain  contin- 
gencies, the  Ck>niptroller's  deed  is  conclusive  evidence  of  cer^ 
tain  facts  (Wallace  v.  McEchron,  supra,,  424,  427) ;  and,  if 
conclusive,  it  is  conclusive  as  to  both  parties  to  an  'action.  If 
this  defendant  desired  to  avoid  the  effect  of  the  ComptroUer'a 
deed  and  its  record,  and  he  permitted  to  question  plaintiff's 
title  because  of  defects  in  the  proceedings  resulting  in  the 
tax  sale,  he  must  bring  his  action  within  the  time  limited." 

It  was  contended  by  the  defendant  that  the  statute  was  not  an 
aid  to  one  having  a  void  tax  deed  and  not  in  possession ;  that  it 
could  not  he  used  as  an  instrument  of  attack;  that  it  could  only 
be  pleaded  'as  a  defense  by  one  holding  a  tax  dteed  when  it  was 
sought  by  a  plaintiff  claiming  ownership,  to  have  the  tax  deed 
declared  void  as  a  cloud  on  title,  or  to  eject  one  in  possession 
under  a  tax  deed.  To  summarize,  defendant  contended  that 
Statutes  of  Limitation®  "  are  shields  for  the  defense  of  the  posses- 
sor, not  weapons  for  his  eviction,"  citing  Marsh  v.  Nehasane 
Park  Asso.^ 

Second.     Contra. 

With  reference  to  "  a  rule  of  evidence,"  the  following  was 
stated  in  Joslyn  v.  Pulver : ' 

"  If  by  any  refinement  of  statutory  limitations  or  rules  of 
evidence,  the  State  can  ultimately  confiscate  the  property  of 
an  individual  in  a  case  where  it  never  had  jurisdiction  to 
proceed  at  all,  the  constitutional  guaranty  of  due  process  of 
law  would  yield  to  legislative  despotism.  As  said  in  Howard 
V.  Moot  (64  ]Sr.  Y.,  268),  'and  repeated  in  People  v.  Turner 
(117  id.,  2,35):  'A  law  that  should  make  evidence  con- 
clusive, which  was  not  so  necessarily  in  and  of  itself,  and 
thus  conclude  the  adverse  party  from  showing  the  truth,  would 
be  void,  as  indirectly  working  a  confi'Scation  of  property  or 
a  destruction  of  vested  rights.'  "  * 

2.  25  A.  D.  34,  3&;  49  N.  Y.  Supp.  384. 

3.  59  Hun,  12'9,  34;  13  N.  Y.  iSupp.  311;  af.  128  N.  Y.  334. 

4.  iSee  also  Turner  v.  Boyce,  11  Misc.  502,  7;  33  N.  Y.  Supp.  433. 
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In  1920  Judge  Salisbury  at  Special  Term  wrote  the  opinion  in 
People  V.  Faxon.  ^  He  took  a  position  opposite  to  that  taken  by 
Judge  Van  Kirk,"  and  held  that  Section  132  of  the  Tax  Law 
applied  only  to  an  action  or  proceeding  initiated  by  one  claiming 
title  against  another  who  had  a  tax  deed;  that  if  an  action  were 
brought  by  the  holder  of  a  tax  deed  against  one  claiming  title, 
the  one  so  claiming  title  was  not  limited  by  the  act  from  setting  up 
a  defect  'as  a  defense.  To  quote :  "Statutes  of  Limitations  oper- 
ate to  bar  a  remedy.  The  defendants  are  not  making  an  attack. 
They  are  defending." 

In  this  case  the  People  held  the  tax  deed  as  in  the  Payne  case '' 
and  were  also  the  plaintiffs.  In  both  instances  the  defendant 
was  in  actual  possession  —  at  least  of  part. 

The  reasoning  of  Judge  Salisbury  seem^  to  apply  to  one  in  con- 
structive possession  only  as  against  one  who  attacks  under  a  tax 
deed. 

As  was  said  in  People  ex  rel.,  McGhainness  v.  Lewis:  ° 

"  An  owner  in  possession,  actual  or  constructive,  may  not 
be  required  to  take  notice  of  the  running  of  the  Statute  of 
Limitations." " 

There  is  a  conflict  in  authorities  which  was  referred  to  in  Meigs 
V.  Roberts." 

Section  132  of  the  Tax  Law  does  not  provide  that  an  action 
must  be  brought  for  the  cancellation  of  a  tax  deed  within  a 
specified  time  after  the  record  thereof  or  that  the  statute  shall  start 
running  on  the  record  thereof;    it  providesi  that  the  action  must 

5.     Ill  Misc.  699 ;  18S  N.  Y.  Supp.  343. 
G.    See  Note  1  this  chapter. 

7.  See  Note  1  this  chapter. 

8.  127  A.  D.  107,  10;  111  N.  Y.  Supp.  338. 

9.  See  also  Clark  v.  Eirkland,  133  A.  D.  826,  35;  US  N.  Y.  Supp.  315; 
af.  302  N.  Y.  573. 

10.  163  N.  Y.  371,  9. 

See  also  Bryan  v.  McGurk,  200  N.  Y.  332. 

Peterson  v.  Martino,  210  N.  Y.  412,  20. 

Doud  V.  H.  H.  C,  178  A.  t).  748 ;  165  N.  Y.  Supp.  908. 
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be  brought  withn  five  years  from  the  expiration  of  the  period 
allowed  for  redemption  which  is  six  years  from  the  last  day  of 
sale.  Yet,  the  section  applies  only  to  recorded  deeds.  So  if  the 
deed  is  not  recorded  and  six  years  has  elapsed  since  the  sale,  the 
section  does  not  apply,  i.  e.,  the  tax  deed  does  not  become  conclu- 
sive against  the  owner.  If  the  deed  was  executed  prior  to  1895 
but  recorded  after  1895,  the  section  does  not  apply  at  this  time 
for  the  reason  that  the  section  provides  that  in  case  of  all  sales  held 
prior  to  the  year  1895,  action  shall  be  brought  before  June  15, 
1897.  Although  the  recording  is  essential  to  make  the  statute 
operative,^^  time  does  not  run  from  the  date  of  recording.  Assume 
that  the  section  applies  to  a  sale  ending  December  15,  1915,  and 
a  deed  recorded  December  10,  1919.  An  action  must  be  brought 
before  December  15,  1921 — two  years  and  five  days  after  the 
recording  of  the  deed  or  the  owner  would  be  barred  from  bringing 
an  action.  Under  this  state  of  facts>  the  action  could  be  main- 
tained if  started  on  December  14,  1921,  because  the  six  year 
period  had  not  elapsed  although  the  deed  had  been  recorded  for 
only  two  years. 

There  appears  to  'be  two  periods  —  one  with  respect  to  the  record 
of  the  deed,  and  the  other  with  respect  to  the  last  day  of  sale. 

There  must  be  something  done  by  the  holder  of  a  void  tax 
deed,  with  respect  to  the  premises,  in  order  to  start  the  statute 
running  - —  something  which  will  call  upon  the  owner  to  assert 
his  rights  or  invoke  his  remedies.  Entry  and  occupation  by  the 
tax  deed  holder  would  be  notice  of  his  claim  and  start  the  statute 
running,  although  possession  is  not  mentioned  in  this  section. 
It  has  never  been  held  that  the  mere  record  of  a  void  tax  deed  is 
sufficient  notice  although  it  was  intimated  in  Peterson  v.  Martino  ^' 
that  it  might  be.  A  similar  statement  is  found  in  Bryan  v.  Mc 
Gurk." 

11.  See  Olmstead  T.  Eoberts,  «9  Misc.  641,  2;  137  N.  Y.  Supp.  &54,  which 
holds  that  a  tax  deed  "not  being  recorded,  there  is  no  presumption  of  regu- 
larity as  to  the  proceedings  leading  up  to  the  sale  and  the  execution  of 
the  deed  under  the  statutes."" 

12.  See  also  Hershey  v.  E^hson,  121  N.  Y.  Supp.  167. 
Bryan  v.  MeGurk,  aOO'  N.  Y.  332,  9. 

13.  210  N.  Y.  412. 

14.  3O0  N.  Y.  332'. 
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The  effect  of  recording  a  tax  deed  was  directly  considered  in 
Dodd  V.  Boenig.^'^  It  was  pointed  out  that  a  recorded  deed  is 
a  constructive  notice  to  subsequent  purchasers  from  the  one  giv- 
ing the  deed  but  that  it  isi  no  notice  to  one  who  does  not  claim 
through  a  party  to  the  deed.  The  following  was  quoted  from 
TaAell  v.  West :  " 

"  The  recording  acts,  however,  do  not  declare  what  effect 
shall  be  given  to  the  recording  of  conveyances,  upon  the  point 
of  notice.  They  declare  that  unless  recorded,  they  shall  be 
void  as  against  subsequent  purchasers  in  good  faith,  and  for 
value,  whose  conveyances  shall  be  first  recorded.  But  the 
courts,  by  construction,  make  the  record  of  a  conveyance, 
notice  to  the  subsequent  purchasers;  but  this  doctrine  is 
sTibject  to  the  limitation,  that  it  is  notice  only,  to  those  claim- 
ing under  the  same  grantor,  or  through  one  who  is  the  com- 
!         mon  source  of  title." 

Third.     Rights  of  State.* 

The  State  holding  a  tax  deed  is  in  a  unique  position,  as  dis- 
tinguished from  an  individual.  An  individual  is  not  obliged 
to  buy,  hut  if  he  does  he  can  easily  and  practicably  reduce  his 
claim  of  title  under  his  tax  deed  to  actual  possession.  The  State 
has  a  lien  which  may  be  valid  or  invalid  without  any  means  of 
ascertainment.  Its  validity  may  depend  on  facts  not  appearing 
in  the  record.  If  no  one  bids  at  the  tax  sale,  the  Stat©  is  obliged 
to  bid  in  and  purchase  under  the  requirements  of  Sections  122 
and  123  of  the  Tax  Law.  Thereupon  the  lands  are  placed  upon 
the  State  land  list  kept  by  the  Comptroller  and  the  State  is  obliged 
to  pay  subsequent  taxes.^'  The  question  is  of  most  importance 
as  regards  lands  in  the  Adirondack  and  Catskill  Parks.  Through 
the  Conservation  Commission  the  State  spends  large  sums  in 
controlling  and  caring  for  these  parks  and  in  maintaining  fire 
stations.     Signs  are  erected  on  the  lands  at  various  points  and 

15.  114  Misc.  144. 

16.  66  N.  Y.  288. 

*  iSee  also  B.  C.  &  G.  Anno.  Con.  iLawa,  2(i  Ed.,  Vol.  8,  p.  «413. 

17.  See  Section  22  of  the  Tax  Law. 
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trails  maintained  as  well  as  camping  places.  Thousands  of  trees 
axe  planted  on  divers  parcels.  In  addition,  a  large  number  of 
maps  showing  distinctly  the  lands  claimed  by  the  State  as  dis- 
tinguished from  adjoining  lands,  are  distributed  broadcast  and 
posted  in  numerous  public  offices  and  places.  The  public  as  well 
as  individuals  claiming  adversely,  are  kept  well  informed  as  to 
the  claims  of  the  State  and  as  to  the  particular  lands  claimed  by 
the  State,  although  the  State  is  not  in  a  position  to  reduce  its 
claim  of  title  under  its  tax  deed  to  actual  possession  in  the  same 
way  as  an  individual.  The  State  cannot  build  houses  or  other 
buildings  or  carry  on  lumbering  operations  like  an  individual. 
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CHAPTER  XXXVI. 

Statutes  of  Repose.* 

The  inquiry  presents  itself  as  to  how  a  Statute  of  Limitations 
can  have  the  effect  of  transferring  a  title  in  any  event.  It  has 
been  held  that  a  valid  tax  deed  may  give  an  absolute  title  but 
that  a  void  tax  deed  gives  no  title.  Time  alone  V7ill  not 
make  a  void  tax  deed  valid  or  have  the  effect  of  transferring 
title.  If  there  is  possession  under  the  void  tax  deed  a  new  ele- 
ment is  added.  There  may  be  a  short  statute  of  adverse  posses- 
sion and  probably  Section  132  of  the  Tax  Lav?  may  have  that 
effect  under  the  decision  in  Doud  v.  H.  H.  C.^ 

As  was  said  in  Baker  v.  Oakwood :  ^ 

"  The  doctrine  that  a  Statute  of  Limitations  merely  ex- 
tinguishes the  remedy  has  been  frequently  applied  to  contract 
obligations.  As  thus  applied,  the  principle  cannot  be  dis- 
puted. Time  may  bar  an  action  upon  the  promise  or  contract, 
but  it  does  not  pay  the  debt.  That  remains  as  a  moral  obli- 
gation at  least,  and  is  a  good  consideration  for  a  new  prom- 
ise. Adverse  possession  of  tangible  property  implies  not  only 
the  lapse  of  time,  but  the  occupation  and  enjoyment  by  the 
possessor,  and  the  acquiescence  of  the  true  owner  in  a  hostile 
claim  of  title.  The  idea  that  the  title  to  property  can  survive 
the  loss  of  every  remedy  known  to  the  law  for  reducing  it  to 
possession  and  enjoyment  would  seem  to  have  but  small  sup- 
port in  logic  or  reason.  Enactments  which  are  appropri- 
ately termed  statutes'  of  repose  when  applied  to  the  adverse 
possession  of  land,  have,  as  it  seems  to  us,  a  broader  and 
deeper  effect  than  simply  to  destroy  the  remedy  of  the  true 
owner  for  its  recovery." 

*See  also  Wood  on  LimitationB,  4th  Ed. 

1.  178  A.  r>.  748;  165  N.  Y.  Supp.  908. 

2.  123  N.  Y.  16,  26. 
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Judge  O'Brien  who  wrote  thia  opinion  qnated  from  other  opin- 
ions as  follows: 

"  The  counsel  for  the  appellant  insist®  that  an  adverse 
possession,  although  for  the  length  of  time  required  by  statute 
to  bar  the  owner,  is  available  only  as  a  defense  to  a  suit 
brought  by  such  owner  for  the  recovery  of  the  land.  In 
this  the  counsel  is  in  error.  When  the  possession  is  actual, 
exclusive,  open  and  notorious,  under  a  claim  of  title  adverse 
to  any  and  all  other  for  the  time  prescribed  by  statute,  such 
possession  establishes  title." 

Note  that  the  possession  must  be  for  the  length  of  time  re- 
quired by  "the  statute"  (p.  28).  The  statute  here  under  con- 
sideration is  silent  as  to  possession. 

Assume  that  the  holder  of  a  void  tax  deed  records  same  promptly 
but  does  not  take  possession  until  a  short  time  before  the  expira- 
tion of  the  six  year  period  provided  Tay  Section  132  of  the  Tax 
Law.  Such  a  state  of  facts  might  make  Doud  v.  H.  H.  Co.^  in- 
applicable. 

"  Statutes  of  Limitation  are  statutes  of  repose,"  as  stated  in 
Edwards  v.  Kearzey.*  "  The  public  as  well  as  individuals  are 
interested  in  the  principle  upon  which  they  proceed.  They  do 
not  impair  the  remedy,  but  only  require  its  application  within  the 
time  specified."  If  the  period  limited  be  unreasonably  short  and 
designed  to  defeat  the  remedy,  the  statute  may  be  void.  Other- 
wise, it  would  be  operative. 

As  was  said  by  Judge  Kellogg  in  Turner  v.  Boyce ;  ^  "A 
Statute  of  Limitations  *  *  *  ig,  a  time  limit  to  the  enforce- 
ment of  a  latent  or  dormant  right ;  if  not  enforced  within  the  time 
fixed  it  is  counted  as  a;bandoned." 

3.  178  A.  D.  74&;  165  N.  Y.  Supp.  908. 

4.  916  U.  S.  595,  603. 

5.  11  Misc.  502,  9;  33  N.  Y.  Supp.  433. 
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CHAPTER  XXXVII. 

Laches.* 

There  is  another  principle  involved,  namely,  laches.  By  pos- 
session of  tangible  property  one  may  acquire  title  to  it  superior 
in  law  to  that  of  another,  who  may  be  aWe  to  prove  an  antecedent 
paramount  title.  This  superior  or  antecedent  title  may  be  lost 
by  the  laches  of  the  person  holding  it,  i.  e.,  by  failing  to  resume 
possession  to  which  he  is  entitled  or  by  failing  to  assert  a  right  by 
suit  in  the  proper  court.  What  the  primary  owner  has  lost  by 
his  laches,  the  other  party  has  gained  by  continued  possession 
without  question  of  his  right. ^ 

Where  an  owner  has  paid  the  tax  for  the  alleged  non-payment 
of  which  a  sale  was  made  and  has  been  ready  and  willing  to  pay 
subsequent  taxes  if  the  assessment  and  levy  had  been  in  such 
form  as  to  enable  him  to  do  so,  he  should  not  be  charged  with 
laches.  If  the  lands  are  later  properly  assessed  to  him  or  properly 
assessed  as  non-resident,  there  is  no  reason  why  he  should  not 
pay  subsequent  taxes  —  he  should  not  be  permitted  to  take  ad- 
vantage of  his  neglect.  But  if  the  lands  should  be  later  assessed 
to  another  or  not  assessed  at  all,  he  might  not  be  called  upon  to 
pay  subsequent  taxes  and  no  duty  might  rest  upon  him  to  try 
to  pay. 

Where  an  owner  has  not  paid  the  tax  for  the  non-payment  of 
which  a  sale  was  made,  he  is  not  entitled  to  the  same  considera- 
tion. He  is  surely  not  entitled  to  much  if  any  consideration,  if 
tie  lands  are  subsequently  assessed  as  non-resident  and  properly 
so,  and  if  he  fails  to  pay  subsequent  taxes.  An  owner  owes  a 
duty  to  pay  his  taxes  or  the  taxes  on  lands  owned  or  claimed  by 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.  Bender  Annotated  Ed.,  Bk.  36,  p.  583. 
1.    Campbell  v.  Holt,  115  U.  S.  620,  2. 
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him  and  he  should  not  be  permitted  to  profit  through  his  failure 
to  perform  his  duty.  If  some  other  person  or  the  Stat©  or  a 
municipality  should  perform  his  duty  and  carry  the  burden  which 
he  should  carry  and  if  this  condition  should  continue  for  a  period 
of  years,  equity  demands  that  such  other  person  or  the  State 
or  municipality  which  has  assumed  the  burden  should  not  lose. 

A  distinction  might  well  be  made  between  an  individual  pur- 
chaser and  the  State  or  a  municipality.  If  an  individual  pur- 
chases, he  can  enter  and  enjoy  the  land  purchased  and  reap 
«nough  benefits  so  that  he  should  pay  subsequent  taxes.  When 
the  State  or  a  municipality  purchases  it  doesi  so  from  necessity 
and  it  may  not  —  in  fact,  cannot  in  most  cases  —  reap  any  practi- 
cal benefits  to  offset  the  payment  of  subsequent  taxes.  In  general, 
the  State  or  municipality  may  or  must  pay  subsequent  taxes  year 
.after  year.  Sometimes  as  in  the  case  of  State  lands  assessed 
under  Section  22  of  the  Tax  Law,  the  State  has  paid  taxes  for 
&  long  perior  of  years  —  twenty,  thirty,  forty  years,  or  even  longer. 
If  the  owner  who  did  not  pay  the  tax  for  which  the  sale  was 
made  and  who  has  not  paid  any  subsequent  taxes,  might  now  treat 
the  sale  and  tax  deed  void  for  a  jurisdictional  defect,  a  great  in- 
justice would  result  —  one  which  equity  might  not  permit.' 

Laches  might  be  charged  against  an  owner  who  has  not  paid 
a  tax  if  he  remains  silent  while  the  one  holding  the  tax  deed 
takes  actual  possession  of  the  lands  described  therein.  By  this 
is  not  meant  a  twenty  years  adverse  possession,  but  such  an  entry 
and  occupation  as  to  charge  the  owner  with  notice  of  an  adverse 
claim  of  title.  It  is  to  be  assumed  that  the  entry  was  made  iinder 
a  claim  of  right  and  that  the  one  entering  believed  his  entry  to  be 
lawful. 

The  owner  is  presumed  to  know  that  he  did  not  pay  his  tax 
(if  he  did  not  in  fact  pay  it)  and  to  know  the  penalty  for  non- 
payment, viz,  that  the  land  will  be  sold.  He  is  charged  with  notice 
that  entry  by  another  might  be  under  a.  claim  of  title  by  virtue 
of  a  tax  deed.     The  situation  is  different  from  one  where  the 

2.    Miner  v.  Beekman,  50  N.  Y.  337. 

People  eic  rel.  Townshend  v.  Cady,  50  N.  Y.  .Super.  Ct.  399. 

35 
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owner  has  continuously  paid  his  taxes  and  has  no  reason  to  sus- 
pect that  a  sale  has  been  made  and  a  deed  issued. 

The  nature  and  extent  of  the  occupancy  would  be  an  element, 
i.  e.,  whether  it  was  sufficient  to  create  notice  and  to  charge  the? 
owner  with  laches  by  remaining  silent. 
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CHAPTER  XXXVIII. 

Defective  Deeds. 

First.  Generally. 

Second.  Indefinite  and  Uncertain  Descriptions. 

Third.  Description  Reciting  Acres  Only, 

Fourtli.  Definite  Descriptions. 

Fifth.  Acres  Definitely  Located. 

Sixth.  Intention  Not  Controlling. 

First.     Generally. 

One  of  the  most  common  defects  to  be  found  is  an  indefinite 
or  uncertain  description  of  the  property  assessed,  advertised,  sold 
or  conveyed.  Sometimes  the  defect  exists  in  the  assessment  only, 
followed  by  a  corrected  description  vsrhich  may  or  may  not  be 
legally  made.  It  is  the  purpose  to  consider  primarily  defects  in 
description  in  tax  deeds.  The  descriptions  should  fee  in  such 
form  that  the  property  can  be  identified  and  located.  Greater 
exactness  is  required  in  a  tax  deed  than  in  a  deed  from  an  in- 
dividual as  the  question  of  intention  does  not  apply  where  an 
official  gives  a  deed  as  where  a  deed  is  given  by  an  individual. 

In  many  casesi  the  Comptroller  has  sold  a  particular  number 
of  acres  in  a  lot,  being  a  less  number  of  acres  than  the  total  num- 
ber of  acres  contained  in  the  lot,  without  locating  the  land  in- 
tended to  be  conveyed'  or  specifying  the  shape.  Such  a  descrip- 
tion cannot  be  held  to  be  sufficient  to  pass  title. 


Second.     Indefinite  and  Uncertain  Descriptions.* 

The  early  Eevised  Statutes  provided  that  if  the  quantity  of  land 
to  be  assessed  be  a  full  lot,  it  is  sufficient  to  designate  the  lot  by 
its  number  but  that  if  a  part  of  the  lot  is  assessed,  the  part  must 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Bep.,  Bender  Annotated  Ed.,  Bk.  29,  p.  647. 
B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  "Vol.  S,  pp.  8410  to  8413,  inclusive. 
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be  designated  by  boundaries  or  in  some  other  way  by  wbicb  it  may 
be  known.  These  provisions  were  incorporated  in  the  later  aet& 
and  at  the  present  time  may  be  found  in  Section  21  of  the  Tax 
Law.  The  descriptions  "  shall  be  sufficient  to  identify  each  sep- 
arately assessed  parcel  or  portion  of  real  estate." 

Where  a  wrong  number  of  a  lot  was  used,  the  defect  was  held 
to  be  fatal  in  the  early  case  of  Dike  v.  Lewis,^ 

Tallman  v.  White  ^  involved  a  description  of  a  part  of  a  block 
with  a  given  number  "  in  the  village  of  Lodi."  It  appeared  that 
such  a  village  did  not  exist  but  that  "  Lodi  "  was  the  name  of  a 
tract  of  land  in  the  then  village  of  Syracuse;  that  the  lands  in 
question  were  somewhat  distant  from  the  tract.  The  tax  deed 
was  held  void  for  the  reason  that  the  misdescription  would  probably 
mislead  and  that  the  land  owner  might  be  misled  and  deceived 
by  such  a  mistake  as  was  made  in  this  case. 

An  assessment  which  does  not  describe  the  lands  assessed  or 
state  the  amount  thereof  was  held  to  be  defective  under  Section 
21  of  the  Tax  Law  and  void,  as  well  as  all  subsequent  steps  lead- 
ing to  a  sale.  The  form  of  assessment  in  the  particular  case 
read :     "  Land Huguenot  St."  ^ 

An  assessment  which  read:  "Lot  7,  Sub.  2,  15  acres,  C.  E. 
Jones)  lot "  was  held  not  to  describe  any  property  so  that  it  could 
be  indentified.* 

An  assessment,  "  house  and  lot,  33  Woodbury  St."  was  held 
insufficient.^ 

Where  in  the  description  in  an  assessment  roll,  advertisement 
of  sale,  notice  to  redeem  and  conveyance  of  lands  sold  for  taxes, 

1.  3  Barb.  344. 

2.  2  N.  Y.  66. 

3.  Lawton  v.  City  of  New  Eochelle,  114  A.  D.  8S3;  100  N.  Y.  Supp.  284. 

4.  Shea  v.  Campbell,  71  Misc.  232,  30';  128  N.  Y.  Supp.  508. 

5.  Mclnnls  v.  City  of  New  Eoohelle,  99  Misc.  388;  163  N.  Y.  Supp.  1003. 
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wtich  were  described  as  a  part  of  a  farm,  but  two  boundary  lines 
were  given,  which  were  street  lines  and  did  not  actually  enclose 
any  land,  and  "it  was  impossible  to  ascertain  from  the  description 
the  form  or  shape  of  the  lot,  held  that  the  description  was  in- 
sufBcient,  and  that  the  deed  was  void  for  uncertainty.' 

"  The  boundaries  of  the  lands  attempted  to  be  described  are 
vague  and  indefinite  on  the  southern  and  western  sides  of  the 
lands  assessed.  *  '  *  *  This  is  inadequate.  *  *  *  Such 
an  insufficient  description  is  not  helped  out  by  recording  under 
Tax  Law,  Sections  131,  132."  ' 

If  a  "  tax  deed  does  not  sufficiently  describe  any  tract  of  land, 
the  sale  represented  by  such  tax  deed  is  obviously  invalid  and  con- 
veys no  rights  whatever.  This  would  seem  to  be  a  situation  not 
covered  by  Section  132,  but  one  which  may  be  attacked  at  any 
time  under  Section  140,  which  specifies  no  period  of  limitation 
within  which     *     *     *     cancellation  may  be  made." ' 

In  Peterson  v.  Martino,"  a  description  of  land  in  an  assessment 
roll  and  in  a  tax  deed  was  held  to  be  so  vague  and  indefinite  that 
the  property  could  not  be  identified.  The  court  stated  that  "  the 
record  of  such  a  deed  gave  *  *  *  no  warning,"  that  the 
land  of  plaintiff  had  been  sold.  "  It  might  as  well  have  been  a 
deed  without  any  description  whatever.  The  deed  was  void  for  un- 
certainty    *     *     *     and  no  record  could  increase  its  efficacy." 

It  is  the  duty  of  the  Comptroller  to  advertise  and  sell  land 
by  the  descriptions  returned  to  him.  If  a  description  is  defec- 
tive he  should  not  sell  but  should  reject  as  provided  by  Section 
101  of  the  Tax  Law.     He  cannot  supply  a  defect  or  correct  or 

6.  Zink  V.  McManus,  121  N.  Y.  259. 

See  also  Matter  of  N.  Y.  C.  &  H.  K.  (R.  R.  Co.,  ffO  N.  Y.  342. 
Fulton  V.  KruU,  20O  N.  Y.  105. 

7.  E'hinehart  v.  O'Connor,  173  A.  D.  943;   158  N.  Y.  Supp.  337. 

8.  People  ex  rel.  Staples  v.  Sohmer,  150  A.  D.  S,  12;  134  N.  Y,  Supp,  543  j 
af.  20e  N.  Y.  39. 

9.  210  N.  Y.  412. 
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make  a  new  description  where  a  sufficient  description  did  not  exist 
in  the  assessment/" 

Third.     Descriptions  Reciting  Acres  Only. 

A  conveyance  of  a  certain  number  of  acres  without  locating 
same  and  without  describing  the  shape  is  fatal  and  the  sale  is 
void. 

The  case  of  People  v.  Stillwell  ^^  involved  a  plot  of  163  acres. 
The  assessment  was  of  127  acres.  In  discussing  the  assessment, 
Justice  O'Brien,  writing  the  opinion  of  the  court,  stated  that  the 
lands  were  not  properly  or  sufficiently  described.  He  further 
said: 

"  In  case  of  a  s:ale  for  taxes  the  land  as  described  in  the 
assessment  roll  could  not  be  very  well  identified  and  the  127 
acres  separated  from  the  whole  tract.  The  only  description 
of  the  land  assessed  is  '  part  lot  thirty-five,  127  acres.'  It 
would  seem  to  be  impossible  from  this  description  to  identify 
and  describe  in  a  conveyance  the  particular  127  acres  which 
the  relator  own®.  The  163  acres  are  a  part  of  lot  number 
thirty-five  in  tovimship  number  twelve,  range  eight,  of  the 
Holland  Land  Company's  survey.  That  whole  lot  is  said 
to  contain  above  500  acres  of  land.  There  is  no  identifica- 
tion of  the  particular  127  acres  in  question.  It  might  refer 
to  any  lot  thirty-five,  and  a  conveyance  by  such  a  descrip- 
tion upon  a  tax  sale  would  be  void  for  uncertainty.  *  *  * 
The  assessors  should  have  given  such  a  description  of  the 
land  as  to  enable  a  purchaser  upon  a  tax  sale  to  locate  it." 

Where  a  tax  deed  described  land  as  "  twenty-five  acres  north  side, 
fronting  on  highway  "  *  *  *  "to  be  located  and  laid  out, 
however,  by  and  at  the  expense  of  the  party  of  the  second  part," 
*  *  *  "  There  is  practically  no  description."  The  deed  is 
void  for  uncertainty  and  nO'  title  passed  under  it.^^ 

10.  Thompson  v.  Burhans,  61  N.  Y.  63. 
MePoun  v.  Pierpont,  195  A.  D.  726. 

11.  190  N.  Y.  284. 

12.  Underbill  v.  Keirns,  54  A.  D.  214;  &6  N.  Y.  ,gupp.  573;  af.  170  N.  Y.  587. 
See  also  Shea  v.  Campbell,  71  Misc.  222,  30;  128  N.  Y.  Supp.  508. 
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In  Nolan  v.  Phillippi,"  a  parcel  of  land  in  the  town  of  West 
Seneca,  Erie  County  was  sold  for  unpaid  taxes'  hj  the  county 
treasurer.  The  land  was  assessed  "  William  Connors,  part  of 
farm  lot  192,  township  10,  range  7;  eleven  and  one-quarter  acres, 
in  the  town  of  West  Seneca."  *  *  *  "  i}^^  eleven  and  one- 
quarter  acres  are  given  no  boundary  lines.  It  does  not  appear 
from  what  part  or  portion  of  farm  lot  192  this  eleven  and  one- 
quarter  acres  is  to  be  taken.  ISTo  one  with  such  a  description 
would  be  able  to  locate  or  identify  any  particular  parcel  of  land 
as  the  parcel  intended  to  be  described  or  sold." 

It  might  be  urged  that  if  a  certain  number  of  acres'  should  be 
sold,  the  purchaser  would  be  a  co-tenant  with  the  former  owner; 
that  if  one-half  of  the  acres  in  a  lot  should  be  (bid  and  sold,  the 
purchaser  and  the  former  owner  would  each  own  an  undivided 
one-half  of  the  lot.  But  a  tenancy  in  common  cannot  be  created 
in  that  way.  There  is  no  authority  in  the  Tax  Law  for  so  do- 
ing. A  part  of  a  lot  or  parcel  may  be  sold  but  not  an  undivided 
interest  therein,  unless  an  undivided  interest  is  so  assessed  and 
offered  for  sale. 

The  rule  is  not  the  same  as  where  lands  are  owned  by  tenants 
in  common.  One  tenant  in  common  may  sell  and  convey  his 
undivided  interest  which  he  may  own  in  and  to  an  entire  lot  or 
parcel,  or  a  fractional  part  of  such  interest,  but  he  cannot  sell 
and  convey  a  specified  part  of  such  lot  or  parcel  in  and  to  which 
he  ovnis  an  undivided  interest,  or  a  certain  number  of  acres  thereof, 
or  all  or  part  of  hisi  interest  in  and  to  less  than  the  whole  lot  or 
parcel.^* 

In  the  early  case  of  Peck  v.  Mallams,^"  a  parcel  of  "  about  100 
acres  "  out  of  a  tract  of  400  acres  and  another  parcel  of  "  200 

13.  99  Misc.  384;  163  K  Y.  iS'upp.  730. 

14.  Vol.  7,  RWing  Case  Law,  Sec.  76,  p.  881. 

Fellow  V.  Artie  Iron  Co.,  164  Mich.  87;  47  L.  R.  A.   (N.  S.)   573. 
Barnes  v.  Lynch,  151  Mass.  510. 
Crippen  v.  Morss,  49*  N.  Y.  63. 
Palmer  v.  Palmer,  150  N.  Y.  139. 
City  Club  V.  McGeer,  193  N.  Y.  160. 

15.  10  N.  Y.  509. 
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acres "    out    of   the   same   tract   were   sold    and   conveyed   by    a 
sherifF.     The  conveyances  were  held  to  he  void  for  uncertainty. 

Fourth.     Definite  Descriptions. 

Following  the  foregoing  decisions,  certain  descriptions  might 
at  first  appear  indefinite  but  have  been  found  to  be  sufficient  by 
the  courts. 

Such  a  description  was  "  P.  lot  54 ;  town  one ;  range  three : 
acres,  150,"  which  was  before  the  court  in  Colman  v.  Shattuck.^' 
It  was  held  that,  as  there  was  only  one  lot  fifty-four  in  the  town 
and  range,  the  statute  was-  complied  with.  The  objection  was 
made  that  the  lot  in  question  was  a  part  of  a  tract  and  that  there 
was  a  failure  to  designate  the  tract  in  which  the  land  was  situated. 
It  appeared  that  the  town  was  a  part  of  a  tract  recognized  in  the 
public  statutes  of  the  State,  which  was  divided  into  townships, 
ranges  and  lots  with  given  numbers. 

An  assessment  of  a  part  of  a  lot  in  the  same  tract  consisting  of 
fifty  acres  but  bounded  by  lands  of  adjoining  owners  was  held 
sufiicient  in  H.  I.  Co.  v.  Schuster.^' 

A  description  in  a  tax  deed  of  one-fourth  of  an  acre  "  being 
lot  No.  66  in  the  village  of  Unionport "  was  held  sufficient  in 
People  V.  Sohmer.^'  The  objection  was  made  that  no  particular 
map  or  tract  was  mentioned  or  referred  to  and  for  that  reason  the 
land  was  incapable  of  ascertainment ;  that  the  description  failed  to 
give  proper  notice  to  the  owner  of  the  premises  sold.  It  appear*! 
that  there  was  a  map  of  the  village  on  file  in  the  county  clerk's 
office,  upon  which  a  lot  was  num!bered  "  66  "  and  that  there  was 
only  one  such  map  and  lot  number. 

Fifth.     Acres  Definitely  Located. 

Under  Section  122  of  the  Tax  Law,  the  Comptrtller  is  author- 
ized to  sell  only  "  so  much  of  each  parcel     *     *     *       as  will  be 

16.  62  N.  Y.  348. 

17.  '66  Misc.  634,  50;  124  N.  Y.  Supp.  693;  af.  151  A.  D.  903;  134  N.  Y. 
Supp.  1134. 

18.  150  A.  D.  8,  12;  134  N.  Y.  Supp.  543;  af.  206  N.  Y.  39. 
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sufficient  to  pay  all  the  taxes  thereon."  The  Comptroller  there- 
fore owes  a  duty  to  sell  and  convey  less  than  the  entire  parcel 
advertised,  in  the  event  that  anyone  will  bid  a  lees  area  than  that 
advertised.  The  practice  has  been  to  receive  bids  of  a  certain 
number  of  acres  which  are  then  or  later  located.  Sometimes  the 
acres  are  located  in  a  corner  or  along  one  side  or  one  end  of  a  lot. 
This  would  depend  somewhat  upon  the  size  and  shape  of  the  lot. 
The  parcel  sold  should  be  in  a  compact  form  and  so  Iqcated  that 
as  little  damage  as  possible  should  be  done  to  the  owner,  and  the 
part  remaining  to  the  owner  should  also  be  left  in  compact  form 
and  in  a  manner  as  favorable  as  possible  to  the  owner.^"  If  a  lot 
is  oblong  with  a  length  two  or  three  times  the  width,  a  large 
comer  should  not  be  sold,  leaving  a  narrow  strip,  but  instead 
one  end  should  be  sold  and  conveyed. 

An  early  case  involving  the  question  under  discussion  is  Jack- 
son V.  Vickory.^"  The  question  was  as  to  the  location  of  200  acres 
to  be  taken  from  the  southwest  corner  in  a  tract  of  2,200  acres. 
It  was  held  that  the  200  acres  should  be  located  in  the  form  of 
a  square. 

A  more  recent  case  is  that  of  Marsh  v.  N'ehasane  Park  Assn.'^ 
The  land  was  described  as  "  250  acres  in  the  northeast  corner  of 
the  northeast  quarter."  It  was  held  that  "  the  comer  is  a  base 
point  from  which  two  sides  of  the  land  *  *  *  can  extend  an 
equal  distance  along  the  intersecting  boundaries  so  as  to  include 
by  parallel  lines  the  250  acres." 

It  is  to  be  noted  that  many  lots  do  not  have  square  comers  and 
that  some  are  irregular  in  shape.  The  rule  that  the  land  should 
be  located  in  the  form  of  a  square  could  not  then  apply.  The 
rule  is  more  or  less  arbitrary  but  has  been  followed  in  practice 
to  a  large  extent.  ^^ 

Sixth.     Intention  not  Controlling. 

Where  a  description  in  a  tax  deed  is  indefinite  or  uncertain 
or  where  there  is  a  recital  of  a  certain  number  of  acres,  without 

19.  Marsh  v.  N.  P.  A,,  25  A.  D.  34,  40';  43  N.  Y.  Supp.  384. 

20.  1  Wend.  406. 

21.  35  A.  D.  34;  49  N.  Y.  Supp.  384. 

22.  See  also  S.  L.  &  T.  Co.  v.  Roberts,  208  N.  Y.  Z»8,  307,  8. 
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locating  same  and  without  a  description  of  the  shape  of  the  parcel, 
the  question  is  presented  as  to  whether  the  intention  of  the  officer 
executing  the  deed  may  be  considered;  also,  whether  extraneous 
evidence  may  be  referred  to  in  order  to  explain  tbe  uncertainty 
or  to  make  definite  that  which  is  indefinite.  There  appears  to 
be  a  well-defined  distinction  between  deeds  given  by  individuals 
and  deeds  given  by  officers,  in  particular  those  executing  tax  deeds. 
The  Court  of  Appeals  in  Peck  v.  Mallams,^'  stated  the  rule  with 
reference  to  a  deed  executed  by  an  individual  as  follows: 

"  The  general  rule  in  regard  to  the  construction  of  the 
description  of  the  premises  in  a  deed  is  one  of  the  utmost 
liberality.  The  intent  of  the  parties,  if  it  can  by  any  pos- 
sibility be  gathered  from  the  language  employed,  will  be 
effectuated.  To  this  end  parts  of  the  description  may  be 
rejected,  though  upon  the  face  of  the  deed  they  seem  as  ma- 
terial as  the  parts  which  are  left.  This  only  is  requisite,  that 
after  subjecting  the  description  to  every  modification  which 
the  actual  condition  of  the  premises  may  require,  there  must 
be  left  some  substantial  designation  of  the  thing  to  be  con- 
veyed, so  that  the  court  can  see,  looking  at  the  property  in  the 
condition  in  which  it  was  at  the  time  of  the  deed,  that  the 
description  can  be  fitted  to  it  and  was  intended  by  the  parties 
to  relate  to  it." 

In  a  later  opinion  in  Mott  v.  Mott,^*  the  following  may  be  found : 

"  It  depends  upon  the  intent  of  the  parties  to  be  gathered 
from  the  description  of  the  premises  read  in  connection  with 
the  other  parts  of  the  deed,  and  by  reference  to  tbe  situation 
of  the  lands  and  the  condition  and  relation  of  the  parties  to 
those  and  other  lands  in  the  vicinity,  whether  the  grant  ex- 
tends to  the  center  of  the  road  or  stream.  This  is  the  recog- 
nized rule  of  interpretation,  and  it  is  a  question  of  interpreta- 
tion and  intent."  " 


23.  10  N.  Y.  509,  33. 

24.  6S  N.  Y.  246,  53. 

26.    See  also  Benjamin  v.  Welch,  73  iBDun,  371,  4;   26  N.  Y.  Supp.  156. 
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The  Court  of  Appeals  very  early  pointed  out  a  distinction  where 
a  deed  was  executed  by  the  Comptroller  and  held  that  the  question 
of  intention  was  not  to  be  considered.  The  following  i®  taken 
from  the  opinion  in  Tallman  v.  White : "" 

"  In  a  deed  between  individuals,  a  part  of  the  description 
'  of  the  premises  conveyed  may  be  rejected  on  account  of  its 
falsity,  if  after  its  rejection  there  is  enough  left  to  show 
clearly  what  the  owner  intended  to  convey.  In  this  case,  if 
the  owner  of  the  land  had  executed  the  deed,  giving  the  bound- 
aries correctly,  the  title  might  have  passed,  although  the 
land  was  falsely  described  a®  to  the  village  in  which  it  lay. 
It  would  then  present  the  question  what  the  owner  intended 
to  convey.  There  is  no  such  question  here.  The  owner 
conveys  nothing,  and  does  not  intend  to  convey  anything. 
If  the  officers  who  undertake  to  convey  for  him,  intend  to 
convey  lands  lying  in  one  place,  by  a  deed  describing  them  as 
lying  in  a  different  place,  they  intend  to  do  what  the  statute, 
under  which  they  profess  to  act,  does  not  permit.  A  judicial 
decision  which  should  sanction  a  title  like  the  present,  would 
open  a  door  to  innumerable  frauds." 

Hansee  v.  Mead,^'  involved  a  parcel  of  land  described  in  a  tax 
deed  as  follows: 

Sixty  acres  to  be  laid  out  at  the  expense  of  the  grantee  in 
a  square  form,  as  nearly  as  may  be  in  the  northwest  comer 
of  lot  No.  15,  of  the  Connecticut  tract. 

It  appeared  that  lot  No.  15  was  oblong  and  nearly  rectangular. 
It  was  about  20  chains  by  51  chains.  As  a  result,  it  was  not 
possible  to  lay  out  60  acres  in  a  square  form  in  one  comer,  nor 
was  it  possible  to  lay  out  60  acres  in  a  square  form  anywhere  in 
the  lot.  Under  the  description,  effect  was  given  to  the  words 
"  as  nearly  as  may  be." 

The  particular  importance  of  the  decision  is  the  rule  laid  down, 
viz. : 

26.  a  N.  Y.  66,  73. 

27.  27  Hun,  162. 
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"  The  system  of  such  a  sale  for  taxes  is  to  sell  a  certain 
quantity  of  the  property.  And,  therefore,  the  number  of 
acres  mentioned  must  control;  contrary  to  the  usual  rule  in 
cases  of  conveyances'  by  an  owner." 

Judge  Landon  also  stated  in  a  dissenting  opinion  that  "  the 
purchaser  is  not  entitled  to  invoke  for  his  protection  those  liberal 
rules  for  the  interpretation  of  deeds  which  obtain  between  private 
parties  in  aid  of  a  grant." 

A  more  recent  decision  is  to  the  effect  that  it  will  not  do  to 
sustain  a  description  of  land  in  a  tax  roll  to  consult  other  parts 
of  the  roll;  that  the  only  authority  for  describing  property  in 
a  subsequent  proceeding  for  a  sale  and  in  the  tax  deed  is  the 
description  as  assessed.  W'here  a  description  was  of  a  lot  on  a 
map,  it  was  held  that  the  court  would  not  take  judicial  notice  of 
private  surveys.     It  was  expressly  held  that: 

"  The  question  of  the  sufficiency  of  a  description  of  prop- 
erty for  the  purposes  of  assessment  or  taxation  is  not  to  be 
determined  by  the  intention  of  the  assessors,  but  depends  upon 
whether  the  statutory  requirements  have  been  followed  and 
whether  the  land  has  been  described  with  sufficient  definite- 
ness  to  enable  the  owner  and  all  persons  interested  therein 
to  know  by  an  examination  of  the  roll,  or  to  ascertain  by  in- 
quiring at  the  proper  office,  what  lands  are  assessed,  and  to 
identify  them  as  one  particular  tract  or  parcel  of  land  answer- 
ing to  a  description  upon  which  a  purchaser  would  be  en- 
titled to  possession."  ^^ 

Without  criticising  or  referring  to  the  foregoing  decisions,  the 
Court  of  Appeals  in  S.  L.  &  T.  Co.  v.  Roberts,^"  expressed  some 
views  which  seem  at  variance  with  these  decisions.  The  point  was 
urged  that  the  assessment®  were  void  for  indefiniteness  of  descrip- 
tion but  it  was  held  that: 


28.  People  ex  rel.  N.  P.  B.  v.  Metz,  141  A.  D.  600,  9;  126  N.  Y.  Supp.  986. 

29.  208  N.  Y.  288,  307,  8. 
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"  The  intention  plainly  was  to  assess  all  of  the  unoccupied 
land  in  each  quarter.  *  *  *  That  is  certain  which  is 
capable  of  heing  made  certain.  *  *  *  A  mistake  in 
stating  the  number  of  acres  *  *  *  would  not  present  a 
question  of  indefiniteness  of  description.  The  land  was 
easily  located." 

The  conclusions,  which  the  court  stated  may  well  be  labeled 
conclusions  of  law,  indicate  that  there  was  no  uncertainty  in  the 
description  of  the  land  assessed. 

The  remarks  with  respect  to  acreage  or  quantity  may  be  urged 
as  not  supporting  some  of  the  earlier  decisions  to  wit: 

"A  description  as  to  quantity  is  one  of  the  least  important 
matters  even  in  a  grant.  Assessors  cannot  be  expected  to 
describe  the  land  assessed  by  metes  and  bounds,  courses  and 
distances,  and  there  would  not  be  space  enough  in  the  roll 
even  if  they  were  able  and  had  the  time  to  do  it.  If  a 
mistake  was  made  in  the  quantity  of  land  assessed  the  remedy 
of  the  owner  was  before  the  assessors  or  the  board  of  super- 


All  of  these  decisions  might  be  harmonized  and  result  in  a  rule 
that  if  the  description  in  the  assessment-roll  and  tax  deed  is  certain 
and  definite  and  if  there  is  no  question  as  to  the  shape  and 
boundaries,  so  that  the  land  can  be  located  on  the  ground,  and  if 
all  of  the  land  assessed  is  sold  and  conveyed,  the  tax  deed  might 
be  valid,  even  though  there  is  a  mistake  in  the  number  of  acres 
stated. 

But  where  the  Comptroller  sells  and  conveys  less  land  than 
that  assessed,  the  quantity  and  location  of  same  becomes  important. 
The  deed  must  specify  the  quantity  in  such  terms  that  the  pur- 
chaser may  know  how  much  and  what  particular  land  he  is  en- 
titled to,  and  that  the  former  owner  may  know  how  much  and 
what  particular  land  is  left  to  him  freed  from  the  lien  of  the 
unpaid  tax. 
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CHAPTER  XXXIX. 
Ineffectual  Deeds. 

First.       When  Purchase  a  Payment  Only. 

A.    Abandonment. 
Second.    Purchase  by  Tenant  in  Common. 
Third.      Purchase  by  State. 
Fourth.    Sale  to  County. 

A.    Sale  by  County. 

First.     When  Purchase  a  Payment  Only. 
A.     Abandonment. 

The  question  always  presents  itself  where  the  same  lands  are 
sold  at  successive  tax  sales,  whether  a  later  purchase  of  the  lands, 
followed  by  a  payment  of  the  unpaid  taxes  for  which  said  lands 
were  later  sold  and  the  issuance  of  a  certificate  and  deed  to  the 
later  purchaser,  vests'  a  title  in  the  purchaser  or  is  in  effect  only  a 
payment  of  the  taxes.  This  depends  somewhat  on  whether  a  later 
purchaser  is  the  same  person  who  has  previously  purchased  the 
same  lands  or  whether  the  later  purchaser  is  acting  for  the  person 
who  previously  purchased. 

The  following  general  rule  may  be  found  in  27  Am.  &  Eng. 
Eno.  of  Law,  2d  Ed.,  page  954: 

"A  purchase  at  a  tax  sale  by  one  upon  whom  rests  the 
duty  of  paying  the  taxes  operates  merely  as  a  payment  of 
such  taxes,  leaving  the  title  to  stand  as  if  the  payment  had 
been  made  before  sale.  But  one  who  is  under  no  duty,  legal 
or  moral,  to  pay  the  taxes  for  which  property  is  sold,  may 
purchase  at  the  sale  and  acquire  title  under  such  purchase." 

The  difficulty  follows  in  the  application  of  this  rule  and  an 
interpretation  of  the  word  "  duty." 

An  owner  of  lands  owes  a  dviy  to  pay  taxes  assessed  against 
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same.  If  lie  defaults  in  his  payment  of  taxes  and  permits  the 
lands  to  be  sold  and  pnrcliases  at  tlie  sale,  it  is  only  a  belated  pay- 
ment. 

The  text  books  and  decisions  generally  are  tO'  the  effect  that  if 
a  person  is  in  possession  of  land  under  color  of  title  exercising  acts 
of  ownership  and  claiming  title  thereto,  it  is  his  duty  to  pay 
the  taxes  and  he  cannot  purchase  at  a  tax  sale  and  sO'  acquire  title. 
It  is  to  be  noted  that  he  may  not  in  fact  be  the  real  owner.  And 
the  rule  has  been  stated  that  if  anyone  claims  title  to  land  and 
buys  same  at  a  tax  sale,  he  only  removes  the  encumbrance  resulting 
from  the  unpaid  tax. 

It  has  also  been  held  that  a  person  in  possession  without  claim 
or  color  of  title  may  buy  at  a  tax  sale  and  get  title. 

Assume  that  one  has  no  other  title  than  that  derived  from  a 
tax  sale  and  the  issuance  of  a  deed  thereunder,  recorded  or  un- 
recorded, has  he  by  reason  thereof  a  duty  to  pay  taxes  assessed 
previous  or  subsequent  to  the  taxes  for  which  the  sale  was  held 
and  under  which  he  secured  his  tax  deed?  If  the  duty  exists, 
then  the  appearance  at  a  subsequent  tax  sale  and  the  purchase 
of  the  same  lands  thereat  is  only  a  payment. 

If  the  first  tax  deed  is  in  fact  valid  in  every  respect  and  if  all 
preliminary  requirements  have  been  satisfied,  the  duty  is  clear. 

A  duty  to  pay  other  taxes  is  not  clear  in  case  the  first  tax  deed 
is  void  or  voidable  unless  there  has  been  possession  under  it. 
In  case  of  such  possession  successive  purchases  are  onlypayments. 

There  are  authorities  to  the  effect  that  one  who  holds  under  a 
tax  deed,  whether  valid  or  void,  who  has  not  gone  into  possession 
may  abandon  his  claim  of  title  and  buy  at  a  subsequent  tax  sale. 

The  foregoing  rules  are  set  forth  in  37  Cyc,  pages  1351  and 
1352  and  cases  cited  thereunder.  ISTone  of  the  cases  cited  are 
New  York  cases. 

Would  the  mere  purchase  at  a  subsequent  sale  constitute  an 
abandonment  under  the  earlier  sale  ? 
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The  conclusion  must  be  reached  that  a  person  holding  a  tax 
deed  is  the  owner  of  the  lands  described  or  is  not  the  owner  of 
such  lands,  regardless  of  his  views  on  the  subject.  Title  is  either 
in  him  or  in  someone  else.  The  expression  is  sometimes  found 
that  a  purchase  may  be  made  at  a  tax  sale  to  confirm  a  title  al- 
ready claimed.  Confirmation  must  be  construed  as  meaning  a 
payment  on  lands  already  owned.  One  may  own  an  undivided 
interest  in  lands  or  some  specific  right,  title  or  interest  in  and 
to  lands,  but  a  title  cannot  be  so  indefinitely  vested  that  it  may 
be  in  one  person  or  another  at  the  same  time.  There  can  be  no 
such  thing  as  a  50  per  cent  title.'  One  claiming  title  may  in  his 
own  opinion  or  the  opinion  of  his  attorney  have  a  50  per  cent  or 
a  90  per  cent  chance  of  securing  a  judgment  of  the  court  in  his 
favor  that  he  is  the  owner,  but  the  court,  will  hold  that  he  either 
owns  or  does  not  own  —  that  he  has  a  100  per  cent  title  or  nothing. 

A  dispute  may  exist  between  two  or  more  persons  or  a  ques- 
tion may  arise  as  to  which  is  the  owner  of  a.  parcel  of  land.  One 
of  the  dispvitants  may  secure  a  conveyance  from  the  others  and 
may  pay  a  consideration  for  the  purpose  of  settling  the  dispute, 
although  he  may  have  been  the  real  owner  and  although  a  court 
may  have  so  adjudged  had  the  questions  at  issvie  been  submitted 
to  the  court. 

Blackwell  on  Tax  Titles,  5th  Ed.,  at  page  504  and  following 
pages,  gives  a  summary  on  the  subject  as  to  who  may  purchase  a 
tax  title.  This  summary  is  very  exhaustive  although  not  decisive 
as  to  all  questions. 

There  are  so  many  grounds  on  which  a  purchase  at  successive 
tax  sales  may  after  the  first  purchase  constitute  a  payment  only, 
that  each  state  of  facts  will  require  special  consideration  and  in 
general  a  judicial  determination. 

The  courts  of  the  State  of  New  York  have  apparently  been 
called  upon  to  consider  these  questions  very  infrequently. 

People  ex  rel.  Eobinson  v.  O'Keefe,^  is  authority  that  where 

1.  See  Thompson  v.  BurhanB,  61  N.  Y.  52,  6T. 

2.  17  Wkly.  Dig.  53«;  af.  100  N.  Y.  572. 
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the  owner  of  property  acquires  a  certificate  of  sale  for  taxes,  the 
title  merges.     This  follows  the  general  rule. 

Chard  v.  Holt,*  involved  two  successive  tax  sales  but  under 
stipulated  facts  the  first  tax  sale  and  deed  were  considered  valid 
^nd  vested  an  absolute  title.  Under  these  circumstances  a  subse- 
quent purchase  constituted  a  payment.  So  this  decision  is  of 
little  assistance,  excepting  that  the  court  expressed  some  views 
which  may  be  considered  obiter. 

The  court  recognized  the  doctrine  of  merger  and  stated  that 
the  natural  result  of  the  second  sale  and  the  right  under  the 
certificate,  merged,  and  continued  as  follows : 

"B'ut  it  is  certainly  not  unusiial  for  the  owner  of  a  tax 
title  to  buy  in  under  a  subsequent  tax  sale  and  to  take  a 
deed  thereunder  to  strengthen  and  confirm  his  original  title. 
It  may  be  that  when  the  proceedings  are  perfected  by  the 
execution  of  a  deed  and  the  expiration  of  any  right  of  re- 
demption, the  last  title,  if  the  tax  proceedings  were  regular, 
will  be  the  real  title." 

These  remarks  are  subject  to  criticism  for  if  there  be  an  original 
title  there  would  be  nothing  to  strengthen  or  confirm;  a  second 
purchase  would  be  a  payment.  The  "  last  title  "  mentioned  would 
be  the  "  real  title  "  only  if  the  first  deed  should  be  found  to  be 
void,  followed  by  a  failure  of  entry  and  occupation.  One  claiming 
under  a  defective  conveyance  may  by  actual  possession  even  of 
only  part  of  the  land  described,  seciire  constructive  possession  of 
all.* 

In  Powell  V.  Jenkins,^  the  court  considered  the  principle  that 
one  whose  duty  it  is  to  pay  taxes  may  not  neglect  siich  payment  and 
allow  the  lands  to  be  sold,  and  purchase  same  and  thus  add  to  or 
strengthen  his  title ;  such  a  purchase  would  operate  as  a  payment 
leaving  the  title  as  it  was  before.     This  is  true  even  though  the 

3.  136  N.  Y.  30. 

4.  Thompson  v.  Burhans,  7'9  N.  Y.  93,  9. 

Wieehers  v.  McCorniaek,  122  A.  D.  SeO.;   107  N.  Y.  Supp.  835. 
See  also  Doud  v.  H.  H.  C,  178  A.  D.  743;  165  N.  Y.  Supp.  908. 

5.  14  Misc.  83,  93;  35  N.  Y.  Supp.  265. 
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purchase  is  made  by  a  third  person  as  agent  or  if  a  third  person 
should  purchase  and  then  convey  to  the  one  owing  the  duty." 

Although  one  may  not  owe  a  duty  to  pay  taxes  it  may  be  to 
his  interest  to  db  so.  If  he  has  only  an  interest  and  no  duty  he 
may  purchase  and  acquire  a  title.  To  illustrate:  a  mortgagee 
may  purchase  at  a  tax  sale  and  talse  a  certificate  of  sale;  he 
does  not  thereby  pay  the  taxes.' 

The  rule  has-  been  stated  that  if  anyone  having  a  right  to  re- 
deem becomes  a  purchaser  at  a  tax  sale,  it  is  merely  a  payment  of 
the  taxes.  A  purchaser  at  a  previous  sale  although  a  deed  has  not 
been  issued  to  him,  may  be  included  among  those  having  a  right 
to  redeem  and  following  the  rule  could  not  acquire  a  title  under 
a  subsequent  sale. 

.  Section  12Y  of  the  present  Tax  Law  specifically  provides  that 
any  person  having  an  interest  in  lands  at  the  time  of  the  sale 
thereof  may  redeem.  Such  redemption  would  amount  to  a  pay- 
ment only. 

On  the  other  hand,  the  statement  is  found  in  Blackwell  on  Tax 
Titles,  Fifth  Edition,  at  page  510,  that  one  who  holds  a  defective 
title  or  a  mere  paper  title  may  purchase  a  better  title  at  a  tax 
sale.  Two  cases  are  cited  to  sustain  the  proposition  —  one  a 
Missouri  decision  and  the  other  a  Pennsylvania  decision. 

Section  127  of  the  Tax  Law  provides  for  a  period  of  one  year 
after  the  sale  within  which  redemption  may  be  made;  also  that 
the  purchaser  of  any  wild,  vacant  or  unoccupied  lands  shall  not 
enter  into  possession  during  such  year. 

After  the  expiration  of  one  year  from  the  time  of  the  sale  fol- 
lowing certain  specified  formalities,  a  deed  shall  be  executed 
conveying  the  lands  not  redeemed  "  which  shall  vest  in  the  grantee 
an  absolute  estate  in  fee  simple,  subject  to  all  claims  which  the 
State  may  have  thereon  for  taxes."  ' 

6.  S«e  also  Turner  v.  Boyce,  11  Misc.  50-2,  12,  13;  33  N.  Y.  Supp.  433. 

7.  Williams  v.  Townaend,  31  N.  Y.  411. 

8.  Section  131,  Tax  iLaw. 
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The  person  to  whom  such  deed  is  issued  takes  subject  to  other 
taxes  which  he  should  pay. 

Notwithstanding  the  execution  and  delivery  of  such  tax  deed, 
if  the  land  described  therein  is  actually  occupied,  the  grantee  there- 
in shall  within  one  year  from  the  expiration  of  the  time  to  redeem, 
serve  a  notice  on  the  occupant.  Until  such  notice  is  served  and 
until  the  expiration  of  the  time  to  redeem  mentioned  in  such 
notice,  the  tax  deed  shall  not  be  recorded.  The  evidence  of  the 
service  of  notice  (in  case  of  an  occupancy  and  service)  shall  be 
recorded  with  the  tax  deed." 

In  case  of  an  occupancy  and  a  failure  to  serve  notice  and  the 
failure  to  record  with  the  tax  deed  proof  of  service  of  such  notice, 
the  tax  deed  is  void.^° 

Considering  the  provision  in  Section  131  of  the  Tax  Law  alone 
that  the  tax  deed  "  shall  vest  in  the  grantee  an  albsolute  estate  in 
fee  simple,"  if  there  were  no  contingencies  or  if  same  could  not 
be  declared  void,  the  duty  of  the  holder  thereof  to  pay  other  taxes 
would  be  absolutely  clear.  It  is  for  the  reason  that  such  a  tax 
deed  may  be  void  or  may  be  declared  void  or  voidable,  notwith- 
standing any  presumptions,  that  the  question  arises  as  to  whether 
a  title  may  result  from  a  subsequent  purchase  and  deed. 

If  one  taking  a  tax  deed  and  recording  same  does  not  enter 
into  actual  possession  thereunder  and  enjoy  the  fruits  of  his  pur- 
chase but  fails  to  exercise  the  privilege  afforded  him,  he  should 
not  by  failing  to  enjoy  such  privilege  be  heard  to  say  that  he  is  not 
liable  for  other  taxes  and  neglect  to  pay  them  until  the  premises 
are  again  offered  for  sale  for  unpaid  taxes,  unless  he  formally 
abandons  any  claim  under  the  first  tax  deed. 

Chapter  695  of  the  Laws  of  1921  makes  provision  for  the 
abandonment  of  a  claim  of  title  under  a  tax  deed  under  certain 

9.  Section  134,  Tax  Law. 

10.  People  V.  Ladew,  189  N.  Y.  355. 

People  V.  Baker,  180  A.  D.  275;  167  N.  Y.  iSupp.  591;  183  A.  D.  gOff. 
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circumistances  specified  therein.     It  is  Section'  140-a  of  the  Tax 
Law  and  reads  as  follows: 

§  14:0-a.  Abandonment  of  claim  of  title  under  tax  deeds 
on  cancellation  of  sale.  Before  the  comptroller  shall  cancel 
a  tax  sale,  pursuant  to  the  provisions  of  this  article,  and 
issue  his  certificate  of  cancellation,  tlie  party,  claiming  under 
the  tax  deed  issued  from  the  sale  sought  to  be  cancelled,  his 
heirs  or  assigns,  shall  deliver  to  the  comptroller  an  instru- 
ment of  abandonment  of  any  and  all  claims  and  interest 
under  and  by  virtue  of  such  tax  deed  duly  executed  and  ac- 
knowledged in  the  same  manner  as  a  deed,  which  shall  not 
affect  his  right  to  a  refund,  together  with  satisfactory  proof 
that  he  has  not  conveyed  the  land  described  in  such  tax  deed 
or  any  part  thereof  or  interest  therein.  At  the  time  of  issu- 
ing his  certificate  of  cancelation,  the  comptroller  shall  trans- 
mit such  instrument  of  abandonment  to  the  clerk  of  the  county 
where  the  land  described  in  such  tax  deed  is  situated.  The 
clerk  of  such  county  shall  record  such  instrument  of  aban- 
donment in  a  book  of  deeds  in  his  office  and  index  the  same 
as  though  the  party  executing  it  were  a  grantor  in  a  deed. 

There  is  another  view  which  may  help  to  throw  light  upon 
the  question  being  considered.  The  initial  duty  to  pay  taxes 
rests  upon  him  to  whom  the  State  originally  grants  lands  or 
upon  his  grantees.  If  he  fails  to  perform  that  duty  and  permits 
the  lands  to  be  sold  for  taxes,  he  continues  in  constructive  pos- 
session, although  not  in  actual  possession,  until  he  has  been  di- 
vested of  his  title.  He  may  not  be  divested  of  his  title  by  a 
void  tax  deed  alone,  even  though  recorded,  unless  followed  by 
occupation  by  the  purchaser  under  a  tax  deed.^*  The  duty  of  the 
original  patentee  or  his  grantee  to  pay  taxes  might  follow  until 
he  has  been  divested  of  title  by  a  valid  tax  deed  or  by  a  void  tax 
deed  and  possession  thereunder.  So  if  no  possession  is  taken 
under  a  void  tax  deed,  may  the  duty  shift  from  the  original 
patentee  or  his  successor,  to  the  holder  of  a  void  tax  deed  so  as 
to  preclude  the  holder  of  such  tax  deed  from  purchasing  at  a 

11.    See  Doud  v.  H.  H.  C,  178  A.  D.  74«;  165  N.  Y.  Supp.  908. 
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subsequent  sale  and  acquiring  a  title  thereunder?  This  is  the 
question  which  does  not  seem  to  have  been  squarely  passed  upon 
by  the  courts  of  this  State. 

The  holder  of  a  void  tax  deed  may  owe  a  duty  to  the  State  to 
pay  other  taxes,  but  he  can  owe  no  duty  to  the  original  patentee 
or  his  grantee. 

Although  the  original  patentee  or  his  grantee  fails  in  his  duty 
to  the  State  and  neglects  to  pay  taxes,  he  cannot  be  divested  of  title 
by  a  void  tax  deed  alone,  not  followed  by  possession  on  the  part 
of  the  holder  of  such  tax  deed.  As  to  whether  the  patentee  or 
his  grantee  in  constructive  possession  only,  may  lose  his  title  under 
a  void  tax  deed,  see  Section  132  of  the  Tax  Law  and  the  consider- 
ation of  same.^^ 

The  duty  of  one  holding  a  tax  deed  voidable  only,  may  be 
greater  than  the  duty  of  one  holding  a  tax  deed  absolutely  void. 


The  foregoing  discussion,  relative  to  the  rights  of  one  taking 
successive  tax  deeds,  is  based  on  a  situation  where  the  sale  under 
which  the  second  tax  deed  was  issued  was  held  after  the  delivery 
of  the  first  deed.  Other  situations  arise  which  may  vary  the  rules 
set  forth. 

In  making  the  earlier  sales,  unpaid  taxes  were  sometimes  left 
out  or  overlooked  and  these  were  included  in  later  sales.  Deeds 
were  not  always  promptly  issued  or  called'  for  by  the  purchasers. 
This  resulted  in  considerable  confusion  in  the  record. 

To  illustrate: 


Taxes 

Sale 

Tax  Deed 

1849 

1852 

1855 

:5-48  inc. 

1853 

1856 

1850 

1853 

1856 

1851 

1854 

1857 

The  illustration  shows  four  sales  before  any  deed  was  delivered. 
Clearly  the  same  person  may  appear  and  purchase  at  all  of 

12.    Chapter  XXXIV,  Fifth. 
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the  four  sales.  A  duty  to  pay  taxes  after  the  first  sale  would  not 
arise  until  a  deed  had  been  delivered.  Any  one  of  such  tax  deeds, 
delivered,  may  convey  a  good  title  and  the  purchaser  may  rest 
on  any  one  of  such  deed's  for  his  title.  If  any  one  of  the  deeds 
is  valid  the  purchases,  following  which  the  other  deeds  were  is- 
sued, would  in  effect  he  payments. 

In  certain  instances,  there  were  unpaid  taxes  assessed  prior  to 
a  sale  and  prior  to  a  deed. 

To  illustrate: 


Taxes 

Sale 

Tax  Deed 

1861 

1871 

1875 

1871 

1881 

1887 

On  the  receipt  of  the  deed  in  1875  and  the  acceptance  thereof, 
the  duty  arose  to  pay  the  unpaid  taxes  of  1871.  The  deed  of 
1887  was  in  effect  no  deed. 

On  tihe  acceptance  of  a  tax  deed,  the  duty  arises  to  pay  taxes 
assessed  previous  or  su'bsequent  thereto. 

When  a  person  purchases  at  a  tax  sale,  receives  a  tax  deed  of 
the  land,  records  it  and  afterwards  sells  the  property,  such  per- 
son certainly  claims  to  own  such  proper'ty  and  it  is  his  duty  to 
pay  all  taxes  assessed  against  the  same  from  the  date  of  his  pur- 
chase to  the  time  he  sells,  and  also  such  taxes  as  were  liens  at 
the  date  of  his  tax  purchase.  The  purchaser  from  such  tax 
title  holder  also  claims  to  own,  so  it  is  his  duty  to  pay  all  taxes 
assessed  against  the  property.  As  between  the  two  the  duty 
may  be  a  matter  of  contract  between  them.  The  duty  would  vest 
on  the  grantor  if  he  gives  a  warranty  deed ;  otherwise,  if  he  quit- 
claims only. 

Although  a  tax  deed  may  be  void  and  may  be  so  declared  by 
the  courts,  until  so  declared  void  there  is  a  presumption  as  to 
its  validity  and  it  is  undoubtedly  the  duty  of  the  holder  of  such 
deed  to  pay  all  taxes  assessed  againsit  the  land  described  therein 
previous  to  the  decision  of  the  courts  declaring  the  deed  void. 
If,  instead  of  paying  such  taxes,  the  holder  of  the  tax  deed  per- 
mits the  lands  to  be  offered  for  sale  and  sold  again,  his  purchase 
might  amount  to  a  payment  only. 
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The  following  may  be  stated  as  a  summary : 

If  a  person  appears  at  a  tax  sale  and  bids  on  a  particular 
parcel  or  tract  of  land  offered  for  sale  for  the  non-payment 
of  taxes  or  assessments  thereon,  which  parcel  or  tract  he 
does  not  claim  to  own  as  an  heir,  devisee  or  by  a  conveyance 
or  other  instrument,  and  if  his  bid  is  accepted  and  he  pays 
the  amount  bid  by  him,  it  is  not  a  payment  of  the  tax  or 
assessment  but  a  purchase  of  the  land.  Such  purchase  puts 
him  in  the  position  of  one  claiming  title  thereto,  especially 
if  he  later  secures  a  tax  deed  or  if  the  time  for  the  delivery 
of  such  tax  deed  has  arrived  and  if  he  is  entitled  thereto. 
Thereafter,  he  should  pay  other  taxes  or  assessments  against 
the  same  land  and  not  permit  the  land  to  be  offered  for  sale 
again.  He  should  not  be  permitted  to  purchase  it  again, 
unless  he  has  formally  abandoned  any  claim  of  title  under 
his  original  purchase.  Such  abandonment  might  be  evi- 
denced by  an  instrument  in  writing  executed  and  ac- 
knowledged as  a  deed.  Such  instrument  could  be  recorded 
in  the  county  clerk's  of&ce  in  the  same  manner  as  is  provided 
by  Chapter  695  of  the  Laws  of  1921. 

Second.     Pxirchase  by  Tenant  in  Common. 

It  very  frequently  happens  that  lands  sold  for  unpaid  taxes 
are  owned  by  tenants  in  common  and  that  one  tenant  in  common 
appears  at  a  tax  sale,  bid's  and  takes  a  de6d  in  his  own  name.  He 
cannot  by  so  doing  secure  a  title  as  against  his  co-tenants  even 
if  the  proceedings  are  regular  and  the  deed  is  valid  on  its'  face. 
To  quote  from  Clark  v.  Kirkland :  ^' 

"  Kumrow,  as  tenant  in  common,  owned  an  undivided 
part  of  the  whole  lot  in  1901,  when  the  assessment  was  made. 
There  was  no  separation  of  his  ovsmership.  It  extended  over 
the  whole  tract.  By  virtue  of  this  ovsmership  his  possession 
was  the  possession  of  his  eo-tenantsi  —  his  ownership  was  for 
their  common  benefit.  He  could  not  acquire  a  tax  title 
individually  against  Finch  and  Cole.     Whatever  title  passed 


13.     133  A.  D.  826,  31;  118  N.  Y.  Supp.  315;  af.  202  N.  Y.  573. 
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by  such  a  deed  would  iuure  to  the  advantage  of  all  three  of 
the  owners.  He  could  not  accept  a  title  to  their  prejudice. 
(Burhans  v.  VanZandt,  7  N.  Y.  523.)" 

Third.     Purchase  by  State.* 

The  State  has  bid  in  and  purchased  the  same  land  at  svic- 
cessive  tax  sales.  If  the  first  tax  deed  was  valid,  the  second  was 
ineffectual,  "  as  the  State  could  not  sell  its  own  land  for  the  non- 
payment of  taxes."  ^* 

If  the  first  tax  deed  was  void,  the  State  would  not  by  giving 
a  subsequent  patent,  convey  any  title  thereby.^'' 

Where  lands  of  the  State  are  assessed  together  with  other  lands 
not  owned  by  the  State,  as  a  single  tract,  and  where  the  whole 
tract  is  advertised  for  sale  but  bid  in  by  the  State,  the  Comptroller 
refusing  to  receive  bid's  from  parties  attending  the  sale,  the  sale 
of  so  much  of  the  land  as  was'  not  owned  by  the  State,  is  illegal. 
It  was  held  in  Wheeler  v.  'Stale,  "  that  this  was  "  an  illegal  appro- 
priation of  the  lands  of  the  plaintiffs  and  to  confer  no  title  thereto 
on  the  State."  " 

Fourth.     Sale  to  County. 

Section  123  of  the  Tax  Law  also  provides  for  a  deed  from  the 
Comptroller  to  the  "  board  of  supervisors  "  'and  that  such  board 
shall  hold  the  title  "  in  trust  for  their  respective  counties." 

A.     Sale  by  Cousty. 

Section  158  of  the  Tax  Law  provides  that  when  the  county 
treasurer  shall  sell,  the  provisions  of  the  Tax  Law  relating  to 
sales  by  the  Comptroller  shall  govern  and  control  the  action  of 
the  county  treasurer. 

A  deed  from  a  county  treasurer  to  the  county  instead  of  to 
the  hoard  of  supervisors  was  held  to  convey  no  title.^' 

•  See  also  B.  C.  &  G.  Anno.  Con.  Laws,  2d  Ed.,  Vol.  8,  p.  8413. 

14.  Thompson  v.  Burhans,  61  N.  Y.  52,  62. 

15.  Wheeler  v.  State,  190  N.  Y.  406. 

16.  190  N.  Y.  406,  9. 

17.  See  Section  123,  Tax  Law. 

18.  Matter  of  Morse,  189  A.  D.  803;  179  N.  Y.  Supp.  295;  190  A.  D.  946. 
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If  a  tax  deed  is  made  to  the  board  o!f  supervisors,  the  lands  de- 
scribed therein  may  be  conveyed  by  them  by  the  action  of  "a 
majority  of  such  board  at  ajiy  regular  or  special  meeting  there- 
of." " 

Where  a  deed  was  executed  by  the  chairman  and  clerk  of  the 
board  of  supervisors  without  any  action  of  the  board  it  was  held 
not  to  be  a  compliance  with  the  provisions  of  the  statute.^" 

19.  Section  123,  Tax  Law. 

20.  Powell  V.  Jenkins,  14  Misc.  83,  91;  35  N.  Y.  Supp.  265. 
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CHAPTER  XL. 

Svunmary. 

When  called  upon  to  determine  the  validity  of  a  particular 
tax  deed  and  whether  a  good  title  passed  by  same,  the  following 
steps  should  be  taken: 

Firsit.  Ascertain  if  thei  same  grantee  held  a  prior  tax 
deed  or  tax  certificate  of  the  same  premises,  when  he  secured 
the  tax  deed  in  question. 

Second.  Determine  whether  the  description  in  the  tax 
deed  is  definite  and  certain  and  whether  the  deed  is  properly 
executed. 

Third.  Ascertain  if  the  premises  were  occupied  when 
notice  should  have  been  served  under  Section  134  of  the  tax 
law,  in  case  there  is  no  proof  of  service  of  such  notice. 

Fourth.  Ascertain  whether  the  taxes  or  some  part  thereof 
for  the  alleged  non-payment  of  which  the  sale  was  made,  were 
in  fact  paid. 

Fifth.  Determine  whether  there  were  any  jurisdictional 
defects. 

Sixth.  Ascertain  whether  there  were  any  other  defects 
which  would  make  the  sale  void  or  voidable. 
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CHAPTER  XLI. 
Remedies  —  Generally. 

First.       Actions  to  Remove  Clouds  on  Title. 
Second.    Actions  to  Cancel  Tax  Deeds. 

A.    Actions  Against  the  State. 
Third.      Actions  to  Determine  a  Claim. 
Fourth.    Ejectment. 
Fifth.       Generally. 

Mucli  confusion  has  resulted  by  reason  of  the  fact  that  there 
are  different  remedies  where  the  rights  of  one  having  a  tax 
dteed  and  one  claiming  adversely  thereto  are  concerned.  The  one 
claiming  adversely  to  the  holder  of  the  tax  deed  might  do  one  of 
the  following  things: 

First.     Bring  an  action  in  equity  to  remove  a  cloud  on 
title. 

1.  Plaintiff  must  have  actual  or  constructive  posses^ 
sion. 

2.  Plaintiff  must  claim  title,  or  claim  under  or 
through  someone  claiming  title. 

3.  There  is  no  limitation  as  to  time,  unless  the  ten 
year  provision  in  Section  388  of  the  Code  of  Civil  Pro- 
cedtoe  applies.^     (Section  53,  Civil  Practice  Act.) 

4.  The  defect  complained  of  must  not  appear  in  the 
instrument. 

Second.     Bring  an  action  to  cancel  the  tax  deed  under 
Section  132  of  the  Tax  Law. 

1.  Plaintiff  must  have  actual  or  constructive  posses- 
sion. 

1.    Ford  V.  Clendenin,  215  N.  Y.  10. 
Code  references.     See  Author's   Note  and   Distribution   Table  —  page  zzir. 


572  TAX  TITLES 

2.  Plaintiff  must  claim  title,  or  claim  under  or 
through  someone  claiming  title. 

3.  Plaintiff  is  limited  as  to  time  as  provided  by  the 
section. 

4.  Defect  may  or  may  not  appear  im  the  instrument. 

Third.  Bring  an  action  to  determine  a  claim  to  real 
property  under  Section  1638  et  seq.  of  the  Code  of  Civil 
Procedure.     (Section  500,  Eeal  Property  Law.) 

1.  Plaintiff  must  have  actual  or  constructive  posses- 
sion. 

2.  Plaintiff  must  prove  his  source  of  title  as  provided 
by  Section  1639  of  the  Code.  (Section  501,  Eeal  Prop- 
erty Law.) 

3.  There  is  no  limitation  as  to  time,  unless  the  ten 
year  provision  in  Section  388  of  the  Code  applies. 
(Section  53,  Civil  Practice  Act.) 

Fourth.  Bring  an  action  in  ejectment  under  Section  1496 
et  seq.  of  the  Code  of  Civil  Procedure.  (Section  990,  Civil 
Practice  Act.) 

1.  Plaintiff  must  be  out  of  possession  and  defendant 
must  be  in  possession. 

2.  Plaintiff  must  prove  hi®  title.^ 

3.  There  is  no  limitation  as  to  time,  unless  the  ten 
year  provision  in  Section  388  of  the  Code  applies.* 


The  holder  of  the  tax  deed  might  do  one  of  the  following  things : 
First.     Enter  peaceably  if  the  land  is  vacant;    or 
Second.     Bring  an  action  in  ejectment  as  aforesaid. 
Third.     If  in  possession  under  his  tax  deed,   he  might 
maintain  an  action  in  equity  to  remove  a  cloud  on  title  or 
an  action  to  determine  a  claim  to  real  property  under  Section 
1638  of  the  Code  of  Civil  Procedure. 

8.     See  Section  960,  Code  of  Civil  Procedure;  Section  335,  Civil  Practice  Act. 

3.     See  also  Sections  365  and  367,  Code  of  Civil  Procedure;  Sections  34 
and  36,  Civil  Practice  Act. 
Code  references.     See   Author's   Note   and   Distribution   Table  —  page   xxiv. 
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First.    Actions  to  Remove  Clouds  on  Title.* 

A  void  tax  deed  gives  no  title  on  the  issuance  or  recording 
thereof.  The  Legislature  cannot  give  it  the  effect  of  transferring 
a  title,  for  as  was  said  in  Joslyn  v.  Pulver/  that  would  be  "  leg- 
islative despotism."  It  is  at  the  most  a  cloud  on  title.  If  not 
prohibited,  or  limited  as  to  time  by  statute,  the  owner  may  bring 
an  action  at  any  time  to  have  a  tax  deed  declared  void  and  a  cloud 
on  title  or  to  have  it  cancelled. 

There  appears  to  be  a  distinction  between  an  action  to  remove 
a  cloud  on  title  and  an  action  to  cancel  a  tax  dteed.  There  may 
be  a  limitation  as  to  the  time  in  which  the  tax  deed  may  be  can- 
celled without  a  limitation  as  to  the  time  when  an  action  can 
be  maintained  to  remove  the  cloud. 

The  Court  in  Ford  v.  Clendenin,^  in  considering  the  efPect 
of  a  Statute  of  Limitations  as  applied  to  an  action  in  equity  to 
remove  a  cloud  on  titlie,  stated: 

"  The  plaintiff'si  cause  of  action,  which  concededly  is  one  in 
equity  to  remove  a  cloud  on  title,  is  barred  by  the  statutes 
quoted  unless  the  right  of  action  *  *  *  ig  a  continuous 
one  accruing  from  day  to  day  against  which  the  Statute  of 
Limitations  does  not  apply  or  which  perhaps  more  accurately 
stated  is  by  reason  of  its  continual  repetition  one  against 
which  the  Statute  of  Limitations  does  not  run. 

It  is  well  settled  that  an  owner  in  possession  has  a  right 
to  invoke  the  aid  of  a  court  of  equity  at  any  time  while  he 
is  so  the  owner  and  in  possession,  to  have  an  apparent,  though 
in  fact  not  a  real'  incumbrance  discharged  from  the  record 
and  such  a  right  is  never  barred  by  the  Statue  of  Limitations. 
It  is  a  continuing  right  which  exists  as  long  as  there  is  an 
occasion  for  its  exercise.     *     *     * 

The  owner  of  real  property  who  is  in  possession  thereof 
may  wait  iintil  his  possession  is  invaded  or  his  title  is  at- 
tacked before  taking  steps  to  vindicate  his  right.  A  person 
claiming  title  to  real  property  but  not  in  possession  thereof 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  3,  p.  495. 

4.  59  Hun,  139,  34;   13  N.  Y.  Supp.  311;  af.  laS  N.  Y.  334. 

5.  215  N.  Y.  10. 
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must  act  affirmatively  and  within  tlie  time  provided  by  the 
statute.  Possession  is  a  continuing  right  as  is  the  right 
to  defend  such  possession.  So  it  has  been  determined  that 
an  owner  of  real  property  in  possession  has  a  continuing 
right  to  invoke  a  court  of  equity  to  remove  a  cloud  that  is  a 
continuing  menace  to  his  title.  Such  a  menace  is  compared 
to  a  continuing  nuisance  or  trespass  which  is  treated  as  suc- 
cessive nuisances  or  trespasses,  not  barred  by  statute  until 
continued  without  interruption  for  a  length  of  time  suf- 
ficient to  affect  a  change  of  title  as  a  matter  of  law."  ° 

It  was  further  held  that  if  the  property  is  in  the  possession  of 
another,  the  person  claiming  a  cause  of  action  in  equity  against 
the  one  in  possession  must  assert  it  within  the  time  prescribed  by 
statute  or  he  will  lose  his  right  to  maintain  it.  Section  388  of 
the  Code  of  Civil  Procedure  was  held  to  apply. 

It  is  to  be  noted,  however,  that  the  court  had  previously  declared 
that  the  Legislature  may  not  deprive  the  owner  of  real  property 
of  every  remedy  but  that  it  may  deprive  him  of  certain  forms  of 
relief.  This  raises  the  question  as  to  whether  when  a  specific 
cancellation  is  provided  for  by  the  Legislature,  an  exclusive  remedy 
is  thereby  created. 

Judge  Parker  stated  in  Loomis  v.  City  of  Little  Falls/  as 
follows : 

"  It  is  true,  *  *  *  that  it  is  an  acknowledged  branch 
of  equity  jurisdiction  to  remove  clouds  from  the  title  to  real 
property,  but  the  Legislature  has  the  power  to  deprive  par- 
ties of  that  particular  remedy.  It  may  not  deprive  them  of 
every  remedy,  but  so  long  as  an  adequate  remedy  is  afforded 
to  a  party  injured  the  Legislature  acts  within  its  authority 
when  it  deprives  the  courts  of  power  to  give  relief  in  certain 
forms  of  actions." 

In  Schroeder  v.  Gurney,'  the  doctrine  was  stated  "  that  when 
a  person  is  apprehensive  of  being  subjected  to  a  future  incon- 

6.  See  also  Miner  v.  Beekman,  50  N.  Y.  337. 

7.  176  N.  Y.  31. 

8.  73  N".  Y.  430,  4. 
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a  court  of  equity  will  interpose  its  power-  to  set 
aside  or  cancel  an  instrument  which  is  absolutely  void." 

"  The  ground  of  relief  *  *  *  is  the  danger  that  the  rights 
of  the  complaining  party  may  be  put  to  hazard  by  reason  of  the 
cloud  cast  over  the  title  to  his  land.  *  *  *  An  idle  or 
groundless  suspicion  or  a  baseless  fear  is  not  sufficient  tO'  author- 
ize such  an  action.  *  *  *  It  must  appear  that  there  is  some 
difficulty  or  obstacle  which  may  interfere  with  the  enjoyment  of 
the  plaintiff's  rights  and  affect  the  title  to  his  land." 

Sanders  v.  Downs  °  was  an  action  to  set  aside  a  tax  deed  as  a 
cloud  upon  title.  The  defect  complained  of  was  one  in  the  assess- 
ment. The  case  was  termed  "  a  border  one,"  but  the  defect  was 
held  to  be  serious  for  the  reason  that  to  hold'  otherwise  would  en- 
courage lax  or  careless  methods  on  the  part  of  officials. 

To  quote  from  Hicinbothem  v.  Village  of  N.  Pelham :  ^° 

"  It  is  a  familiar  rule  that  such  an  action  will  not  lie  when 
the  allteged  invalidity  appears  upon  the  face  of  the  record, 
or  in  any  proof  which  the  claimant  is  required  tO'  produce 
in  order  to  maintain  an  action  to  establish  his  title,  for  the 
reason  that  a  title  obviously  void  does  not  constitute  a  cloud 
upon  the  title  of  the  true  owner." 

If  one  claiming  under  a  tax  deed,  in  order  to  assert  any  rights 
thereunder,  would  of  necessity  disclose  a  defect  making  the  in- 
strument void,  an  action  to  cancel  same  as  a  cloud  on  title  would 
not  lie  under  the  decision  of  Clark  v.  Davenport. ^^  It  was  held 
that  the  danger  must  not  be  merely  speculative,  but  that  there  must 
be  an  actual  claim  of  title  under  the  instrument  attacked. '^^ 

Where,  however,  the  statute  make®  the  tax  deed  presumptive 
evidence  that  there  were  no  defects,  the  one  holding  same  and  as- 

9.  141  N.  Y.  422. 

10.  144  A.  D.  698. 

11.  95  N.  Y.  477. 

12.  See  also  Dederer  v.  Voorhies,  SI  N.  Y.  153. 
Bussing  V.  City  of  Mt.  Vernon,  198  N.  Y.  196. 
Blmhurst  Fire  Oo.  v.  City  of  N.  Y.,  213  N.  Y.  87. 
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serting  rights  thereunder  need  not  disclose  the  existing  defects. 
He  can  rest  on  his  tax  deed  until  the  defects  are  shown  by  the  one 
attacking  it. 

Unless  it  is  alleged  and  proven  that  the  instruments  attacked 
are  valid  upon  their  face  and  that  it  isi  necessary  in  order  to 
establish  their  invalidity  to  resort  to  extrinsic  evidence,  an  action 
cannot  be  maintained  for  the  reason  that  it  is  not  shown  that  it 
is  necessary  to  resort  to  equity;  it  fails  to  show  that  plaintiffs 
have  an  adequate  remedy  at  law  and  that  an  action  of  ejectment 
might  not  be  maintained.^^ 

In  an  action  to  remove  a  cloud  on  title  or  to  quiet  title/*  plain- 
tiff must  prove  title  from 

1.  The  original  patentee,  or 

2.  'Some  grantee  in  possession,  or 

3.  From  one  who  is  a  common  source  of  title  of  both 
parties.^'^ 

One  holding  a  tax  deed  may  not  determine  its  validity  by  bring- 
ing an  action  to  have  the  deed  of  the  former  owner  declared  to  be 
a  cloud  and  invalid  by  reason  thereof.  The  tax  deed  is  the  cloud, 
if  any.  There  can  be  no  cloud  unless  there  is  a  title  to  be 
clouded.  If  the  tax  deed  is  valid,  the  deed  of  the  last  owner  is 
ineffectual  but  not  a  cloud. 

If  the  holder  of  a  tax  deed  valid  on  its  face  has  been  in  posses- 
sion for  one  year,  he  might  attack  an  instrument  as  a  cloud  and 
as  an  apparent  lien  or  encumbrance,  when  the  invalidity  of  the 
instrument  can  only  be  established  by  extrinsic  evidence.^" 

Second.     Actions  to  Cancel  Tax  Deeds. 

There  is  a  distinction  between  an  application  to  cancel  a  tax 
sale  and  an  action  to  have  a  tax  deed  cancelled.     A  cancellation  of 

13.  Whitney  v.  C.  I.  Co.,  176  A.  D.  157;  162  N.  Y.  Supp.  507. 

14.  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  26, 
p.  474. 

15.  Dooley  v.  P.  &  G.  Mfg.  Co.,  158  A.  D.  429;  143  N.  Y.  Supp.  650. 

16.  See  Schroeder  v.  Gurney,  73  N.  Y.  430. 
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a  tax  sale  and  deed  on  the  appliction  of  an  owner  without  notice 
to  the  holder  of  the  tax  deed  is  void.^' 

Application  for  cancellation  of  a  tax  sale  cannot  be  made  by  the 
owner  where  the  lands  are  in  a  county  including  a  portion  of 
the  Forest  Preserve.^* 

"  While  it  may  be  doubted  whether  the  provisions  of  cancella- 
tion upon  direct  application  to  the  Comptroller  afforded  the  owner 
a  remedy  *  *  *^  the  remedy  by  action  in  equity  was  pre- 
served without  any  limitation  of  time."  ''" 

A  tong  delay  might  be  regarded  as  laches.^" 

As  has  been  pointed  out,  in  order  to  maintain  an  action  to  re- 
move a  cloud  on  title,  the  defect  must  not  appear  in  the  instru- 
ment itself  or  upon  the  face  of  the  record.  The  same  rule  may 
not  hold  with  reference  to  an  action  to  cancel  a  tax  deed. 

The  gist  of  the  action  is  to  secure  the  cancellation  of  an  in- 
strument affecting,  or  purporting  to  affect,  the  title  of  the  plain- 
tiff and  which  he  alleges  to  be  invalid  and  void.  In  the  case  of 
tax  sales  it  amounts  to  an  allegation  by  the  plaintiff  that  he  is 
the  owner  of  land  which  has  been  sold  and  that  a  deed  or  lease 
thereof  has  been  given,  creating  an  apparent  paramount  title  in 
defendant,  which  deed  or  lease  plaintiff  asks  to  have  cancelled. 

See  Sanders  v.  Parshall,^^  in  which  it  was  held  that  "  the  de- 
fendant's title  is  apparently  good;  but  is,  in  fact,  totally  bad." 

Clark  V.  Kirkland/^  was  an  action  brought  under  Section  132 
of  the  Tax  Law,  in  which  the  plaintiff  succeeded.  The  opinion 
contains  much  of  interest  on  the  subject  under  discussion. 

17.    Ostrander  v.  Darling,  127  N.  Y.  70. 
IS.    iSee  Section  140,  Tax  Law. 
People  V.  Roberts,  151  N.  Y.  540. 

19.  People  ex  rel.  MoGuinness  v.  Lewis,  127  A.  D.  107,  15;  111  N.  Y. 
Supp.  39«. 

20.  People  ex  rel.  Staples  v.  Sohmer,  20&  N.  Y.  33,  45. 

21.  67  Hun,  105;  23  N.  Y.  Supp.  20;  af.  142  N.  Y.  679. 

22.  133  A.  D.  826;  118  N.  Y.  Supp.  315;  af.  802  N.  Y.  573. 
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The  action  to  cancel  a  tax  deed  will  lie  whenever  the  statute 
makes  it  presaunptive  evidence  of  the  regularity  of  the  ante- 
cedent proceedings  upon  which  the  tax  deed  is  based  and  when 
such  presumption  can  be  negatived  by  proof  outside  of  the  record. 

In  order  to  maintain  an  action  under  Section  132  of  the  Tax 
Law,  plaintiif  need  not  prove  his  source  of  title  as  provided'  by 
Section  1639  of  the  Code.  It  is  enough  if  he  claims  title  or  claims 
some  right  or  interest  under  or  through  someone  claiming  title, 
of  which  he  might  be  deprived  by  reason  of  a  void  tax  deed. 

While  a  failure  to  bring  an  action  to  cancel  a  tax  deed  within 
the  time  limited  by  statute,  will  prevent  such  an  action  after  the 
limited  time  has  expired,  it  does'  not  necessarily  mean  that  there 
has  been  a  transfer  of  title  to  the  holder  of  the  void  tax  deed. 
The  title  may  remain  as  before  and  a  void  tax  deed  may  remain 
a  cloud.'" 

A.     Actions  Against  the  State. 

An  action  to  cancel  a  tax  deed  held  by  the  State,  cannot  be 
maintained  against  the  State  or  against  State  officials.  This  was 
decided  in  Sanders  v.  Saxton,^*  reversing  the  lower  courts,  it 
being  held  that  "  it  is  elementary  law  that  the  State  being  a 
sovereign  cannot  be  sued  except  with  its  own  consent." 

A  publication  by  the  Comptroller  under  Section  133  of  the 
Tax  Law  has  been  held  to  be  a  consent  to  be  sued.^' 

There  hasi  been  only  one  advertisement  by  the  Comptroller  under 
Section  133  and  that  was  in  or  about  the  year  1893,  when  he 
advertised  a  large  number  of  parcels. 

Third.     Actions  to  Determine  a  Claim  to  Real  Property.* 

There  may  be  no  particular  difference  between  an  action  to 
cancel  a  tax  deed,  an  action  to  remove  a  cloud  on  title  and  an 
action  to  compel  the  determination  of  a  claim  to  real  property. 

28.    Ford  V.  Clendenin,  215  N.  Y.  10. 
24.     18a  N.  y.  477. 
26.    People  v.  Inman,  197  N.  Y.  20O. 

*  See  also  Fiero  on  Special  Actions,  Fourth  Ed.,  Vol.  1,  p.  257. 
CtoDE  references.     See  Author's  Note  and  Distribution  Table  —  page  xiiv. 
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See  M.  M.  Co.  v.  W.  R.  Co./"  wliich  was'  an  action  under  Section 
1638  of  the  Code  of  Civil  Procedure  tO'  remove  a  cloud  from 
plaintiff's  title,  the  cloud  being  a  claim  of  title  under  a  tax  deed. 

The  real  distinction  between  an  action  to  determine  a  claim  to 
real  property  and  an  action  to  remove  a  cloud  was  set  forth  in 
Meyer  v.  Wilcox.^' 

Under  the  common  law,  a  party  in  possession  of  lands  could 
not  maintain  an  action  against  a  party  out  of  possession  for  the 
purpose  of  trying  title.  By  statute,  such  an  action  may  be  brought 
under  certain  conditions  and  limitation®.  The  action  is  purely 
a  fiitatutory  one  and  its  purpose  is  to  quiet  and  determine  conflict- 
ing claims  of  title.^* 

General  terms  and  conditions  are  provided  by  the  Code  of 
Civil  Procedure.  Actions  to  determine  the  validity  of  a  claim 
made  under  a  tax  deed  or  which  it  appears  might  be  made  from 
the  public  records,  may  be  brought  under  Section  1638  of  the 
Code.  In  order  to  bring  and  maintain  such  an  action,  the  plain- 
tiff, or  those  whose  estate  he  has,  must  have  been  in  possession  of 
the  property  for  one  year. 

If  the  defendant  makes  no  claim  for  affirmative  relief,  the 
action  proceeds  as  though  it  were  an  equitable  action  to  remove  a 
cloud  on  title.^' 

Where  the  possession  has  been  interrupted  by  a  wrongful  entry 
of  another,  the  one  whose  possession  has  been  interrupted  will 
not  be  deprived  of  hisi  right  to  bring  the  action.  It  will  not  be 
considered  an  interruption  in  law.'" 

Before  the  year  1891,  actual  possession  was  necessary,  but  since 
that  date  constructive  possession  has  been  sufficient  in  order  to 
bring  the  action."^ 

In  the  absence  of  actual  or  constructive  possession,  plaintiff 
must  establish  a  legal  title.     As  constructive  possession  is  "  the 

26.  142  N.  Y.  Supp.  1094. 

27.  136  N.  Y.  Supp.  337;  af.  153  A.  D.  907. 

28.  Lewis  v.  Howe,  174  N.  Y.  340. 

29.  Sehroeder  v.  Gurney,  lO  Hun,  413 ;  af .  73  N.  Y.  430. 

30.  Donohue  v.  O'Connor,  45  Super.  Ct.  27S. 

31.  M.  M.  Co.  V.  W.  K.  Co.,  142  N.  Y.  Supp.  1094. 

Vanderveer  Crossings  v.  Eapalje,  133  A.  D.  203,  6;  117  N.  Y.  iS'upp.  485. 
Code  references.     See  Author's   Note  and   Distribution   Table  —  page   iiiv. 
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possession  in  law  which  follows  in  the  wake  of  title  "  the  plaintiif 
by  showing  legal  title  could  maintain  the  action  as  a  constructive 
possessor.^^ 

The  defendant  may  plead  his  own  title  and  demand  affirmative 
relief.  If  he  does,  the  action  proceeds  as  one  in  ejectment  and 
defendant  is  entitled  to  a  jury  trial. '^ 

The  distinction  between  an  action  to  determine  a  claim  to  real 
property  and  an  action  in  ejectment  was  pointed  out  in  P.  S.  F. 
Co.  V.  Smith.'* 

Fourth.     Ejectment.* 

"  The  plaintiff  in  ejectment  must  succeed  on  the  strength  of  his 
own  title,  not  on  the  weaknessi  of  the  defendant's,"  although  there 
are  certain  exceptions.  "  Where  a  legal  title  is  established  by 
neither  party,  the  one  showing  the  prior  possession  *  *  *  -will 
be  deemed  to  have  the  better  right.  *  *  *  Possession  is  al- 
ways sufficient  to  recover  asi  against  a  mere  trespasser  or  intruder 
without  title." '' 

Where  "  the  plaintiff  did'  not  trace  his  paper  title  back  to  the 
original  patentee,  or  to  a  common  source,  and  "  where  "  the  land 
was  uncultivated  and  there  was  no  possession  shown  in  the  person 
under  whom  the  plaintiff  claims  to  hold,  there  was  a  failure  to 
establish    *    *    *    a  title."  ^' 

The  rule  that  the  plaintiff  must  succeed  upon  the  strength  of 
his  own  title  was  held  to  have  no  application  in  an  equity  action 
to  determine  title.'^ 

38.    Vanderveer  Crossings  v.  Rapalje,  133  A.  D.  203;   117  N.  Y.  Supp.  485. 

33.  See  Section  1641  et  seq.,  Code  of  Civil  Procedure;  Section  503,  Eeal 
Property  Law. 

King  V.  E'oss,  28  A.  D.  371;  51  N.  Y.  Supp.  138;  af.  156  N.  Y.  681. 
Ryan  v.  Mjirphy,  116  A.  D.  242;  101  N.  Y.  Supp.  553. 

34.  gff  Misc.  108;  163  N.  Y.  Supp.  615. 

*  See  also  Note,  N.  Y.  Ct.  of  Ap.  Rep.,  Bender  Annotated  Ed.,  Bk.  29,  p.  145. 
Fiero  on  Special  Actions,  Fourth  Ed.,  Vol.  2,  p.  1241. 

35.  People  v.  Inman,  197  N.  Y.  200,  5,  6. 

36.  Judd  V.  Chilson,  177  A.  D.  121;  163  N.  Y.  Supp.  695. 
See  also  Young  v.  Shulenberg,  165  N.  Y.  385. 

37.  Nehasane  Park  Assn.  v.  Lloyd,  167  N.  Y.  431. 
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Plaintiff  cannot  succeed  if  he  fails  to  prove  that  the  defendant 
was  in  possession  of  any  part  of  the  premises  in  question  at  the 
time  the  action  was  brought/* 

Section  1502  of  the  Code  of  Civil  Procedure  provides,  however, 
that  if  the  property  is  not  actually  occupied,  the  action  might  be 
brought  against  some  one  exercising  acts  of  ownership  thereupon 
or  claiming  title  thereto. 

Fifth.     Generally. 

The  distinctions  between  the  four  remedies  mentioned  cannot 
always  be  harmonized.  Sometimes  actions  are  brought  as  in  the 
cases  cited,  where  two  or  three  kinds  of  relief  are  sought  in  one 
action.  The  question  of  possession  is  alwaysi  troublesome  if  there 
is  no  person  actually  on  the  ground  at  the  time.  As  constructive 
possession  follows  the  legal  title,  there  may  be  one  having  title 
and  constructive  possession,  another  actually  occupying  and  in 
actual  possession  without  any  right  or  title  and  still  another 
claiming  under  a  tax  deed.  Great  care  should'  be  exercised  in 
selecting  or  grouping  the  remedy  or  remedies  to  be  adopted. 

38.    Kraus  v.  Birnbaum,  aOO  N.  Y.  130. 
Code   references.     See   Author's   Note  and   Distribution   Table  —  page   xxit. 
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TABLE     ONE. 

Following  is  a  tabulation  of  various  sources  of  title  to  unoccupied 
real  property,  and  the  methods  by  which  it  may  be  granted,  trans- 
ferred or  surrendered.  The  element  of  occupation  or  actual  pos- 
session is  absent.  This  excludes  any  titles  arising  through  adverse 
possession  or  prescription. 

FIRST.     Primary  so'vereign  sources  wbich  include : 

A.  Dutch  Colonial  Patents, 

B.  English  Colonial  Patents, 

C.  State  legislative  grants'. 

SECOND.     Delegated  sovereign  sources  which  include : 

A.  Chartered  proprietary  grants. 

B.  Patents  from  Commissioners  of  the  Land  Office. 

C.  Deeds  by  Superintendent  of  Public  Works  or  other 
public  official. 

THIRD.  Other  sources  of  title  may  be  termed  intermediary. 
They  generally  arise  as  the  result  of  some  act  or  inaction  on  the 
part  of  one  to  whom  a  title  has  been  granted  as  aforesaid. 


Third. —  Intermediary  Sources. 


The  principal  statute  on  the  subject  of  intermediary  sources 
is  Section  242  of  the  Real  Property  Law  which  may  be  analyzed 
as  follows : 

An  estate  or  interest  in  real  property,     *     *     *    or  any  trust 
created,  granted,  assigned,  surrendered  or  declared,  unless 
or  power,  over  or  concerning  real  property,     *     *     *    cannot  be 
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(1)  by  act  or 

(2)  operation  of  law,  or 

(3)  by  a  deed  or  conveyance  in  writing,     *     *     *. 

But  this  section  does  not  .affect  the  power  of  a  testator  in  the  dis- 
position of  his  real  property 

(4)  by  will; 

nor  prevent  any  trust  from  arising  or  being  extinguished 

(5)  by  implication  or 

(6)  operation  of  law, 

nor  any  declaration  of  trust     *     *     * 

(7)  by  a  writing     *     *     *. 

Following  the  language  of  this  Statute,  such  sources  of  title 
will  be  grouped,  in  their  primary  analysis,  as  follows : 

First.  Those  sources  created  by  instruments  specifically  men- 
tioned in  the  section. 

Second.  Those  sources  therein  referred  to  as  arising  "  by  act 
or  operation  of  law." 

Third.    Implied  trusts. 


First. —  Consideration  will  first  be  addressed  to  those  instrument 
sources  specifically  mentioned.  These  will  be  divided  into  the 
following  groups : 

A.  Deeds  or  conveyances  in  writing. 

1.  Direct 

2.  By  delegation. 

B.  "Wills. 

C.  Declared  trusts. 


A.     Deeds  or  Conveyances  in  Writing. 

It  seems  evident  from  the  Statute   that   the    words    "  deed   or 
conveyance  "  relate  not  to  a  duality  but  to  a  unity  of  idea  —  that  is ; 
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they  are  used  identically  and  not  alternatively.  Section  240,  Real' 
Property  Law,  gives  no  definition  of  what  is  a  "  deed  "  but  merely 
defines  a  "  conveyance  "  as  follows : 

"  The  term  '  conveyance,'  as  used  in  this  article,  includes- 
every  instrument,  in  writing,  except  a  will,  by  which  any 
estate  or  interest  in  real  property  is  created,  transferred,  as- 
signed or  surrendered." 

Conveyances  may  be  subdivided  as  follows: 

1.  Direct. 

Instruments  executed  by  individuals  or  corporate  or  collective 
entities  in  their  own  behalf  including  instruments  in  the  nature 
of  boundary  line  agreements,  an  incidental  effect  of  which  is  to 
transfer,  surrender  or  otherwise  affect  title  to  land. 

2.  By  delegation. 

(a)  Instruments  executed  hj  agents,  attorneys  or  fiduciaries  in. 
behalf  of  individuals  or  corporate  or  collective  entities. 

(b)  Instruments  executed  by  a  referee,  trustee,  receiver,  com- 
mittee, master,  sheriff,  comptroller,  county  treasurer  or  other  officer 
of  the  court  or  public  official. 

B.     Wills. 

C.     Declared  Trusts. 

In  the  case  of  express  trusts  there  is  either  a  vesting  of  title, 
or  a  power  of  sale,  in  a  trustee  who  can  convey  during  the  life 
and  for  the  purposes  of  the  trust.  This  vesting  of  title  or  power 
is  accomplished  by  a  deed,  declaration  of  trust  or  by  will  creating 
the  trust  and  designating  a  trustee. 


Second. —  Consideration  wiU  now  be  had  of  that  general  class 
of  sources  of  title  comprehended  within  the  words  "  hy  act  or 
operation  of  law."  This  language  dearly  indicates  an  intention  to 
include  both  statutory  and  judicial  law.  Such  statutes  and  rules 
of  law  may  be  classified  so  as  to  include  sources  of  title  arising 
as  follows: 


SOUKOES  OF  TITLE  585 

A.  Tax  Titles  which  include  those  titles  initiated  through  the 

operation  of  the  statutes  authorizing  the  sovereign  state  to 
sell  the  property  of  a  former  owner  for  unpaid  taxes.  The 
former  title  in  such  cases  is  extinguished  and  a  new  title 
initiated  by  the  act  of  the  Comptroller  or  County  Treasurer, 
or  other  authorized  official,  in  selling  and  conveying  to  the 
highest  bidder.  These  titles  are  based  upon  principles  of 
notice  and  opportunity  to  be  heard  and  opportunity  to  re- 
deem. Within  this  class  may  be  included  such  titles  as 
result  from  the  sale  by  the  City  of  New  York,  under  the 
provisions  of  the  Greater  New  York  Charter,  of  the  lien  of 
the  City  for  taxes  and  the  subsequent  foreclosure  of  such 
lien  through  jurisdiction  acquired  in  a  court  proceeding. 

B.  Titles  arising  as  a  result  of  statutes  relating  to  a^temc?er  which 

include  such  titles  as  arise  by  reason  of  the  operation  of 
the  statutes  authorizing  a  sale  of  the  property  of  persons 
attainted  for  treason,  either  through  the  Commissioner  of 
Forfeiture  under  former  acts,  or  through  the  Alien  Property 
Custodian  under  the  provisions  of  the  Trading  with  the 
Enemy  Act.  These  titles  arise,  of  course,  only  during  a 
war  emergency. 

C.  Titles  arising  as  a  result  of  statutes  relating  to  escheat  which 

comprehends  that  class  of  titles  which  comes  into  being  by 
reason  of  the  death  of  the  prior  owner  without  heirs  or 
will  or  other  disposition,  resulting,  either  automatically 
or  through  actions  brought  by  the  Attorney  General  in 
establishing  escheat  in  the  sovereign  power. 

D.  Eminent  Domain  which  embraces  that  class  of  cases  where 

private  property  is  acquired  for  public  purposes,  pursuant 
to  the  provisions  of  the  State  Constitution,  by  the  sovereigp. 
power,  either  directly,  through  condemnation  or  appropria- 
tion by  the  sovereign  itself,  or  indirectly,  through  the  delega- 
tion of  the  sovereign  power  to  a  municipal  corporation  or  to 
a  g'lwm-public  corporation  or  entity,  for  public  purposes. 
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E.  Title  may  be  acquired  as  a  result  of  Legislative  authority  to  the 

Superintendent  of  Public  Works,  or  other  public  official, 
to  convey  lands  to  which  the  State  has  title.  In  this  class 
of  cases  is  included  reconveyances  of  abandoned  canal  lands. 

F.  Titles  arising  as  a  result  of  statutes  relating  to  bankruptcy 

which  comprehends  such  titles  as  emanate  from  a  trustee 
or  assignee  in  bankruptcy,  under  the  provisions  of  the  Fed- 
eral laws,  operating  to  vest  such  title  in  the  trustee  or 
assignee  for  the  benefit  of  creditors. 

The  State  law  is  known  as  th©  "  Debtor  and  Creditor 
Law."  Article  II  thereof  embraces  general  assignments  to 
"  assignees  "  for  the  benefit  of  creditors.  Article  III  is 
more  like  the  Federal  B'amkruptcy  Law  and  provides  for  a 
"  trustee  "  who  becomes  vested  with  the  title  to  the  lands 
of  the  insolvent. 

G.  Titles  acquired  as  a  result  of  the  sale  of  judgment  dehtor^s 

lands  being  those  titles  which  have  their  genesis  in  the 
provisions  of  the  Code  of  Civil  Procedure  authorizing  the 
Sheriff  to  levy  upon  and  sell  property  of  the  former  owner 
who  has  become  a  judgment  debtor,  in  case  there  is  not 
sufficient  personal  property  out  of  which  to  satisfy  the 
judgment. 

■H.  Reverter.  Where  an  estate  has  vested  in  an  assignee  or  other 
trustee  for  the  benefit  of  creditors,  it  ceases  after  twenty-five 
years  and  reverts  to  the  assignor,  his  heirs,  devisees  or 
assigns  (Section  110,  Real  Property  Law). 

There  may  also  be  a  reverter  in  case  of  bankruptcy  and 
title  may  vest  again  in  the  bankrupt  after  the  purposes  of 
the  bankruptcy  have  been  accomplished  or  by  lapse  of  time. 

I.  Titles  arising  out  of  estoppel  which  are  predicated  upon 
abandonment  or  disclaimer  by  a  former  owner.  They  may 
result  from  statements  in  instruments  or  by  acts  alone. 
Examples  of  the  first  class : 

1.  If  "A"  conveys  to  "  B  "  and  recites  that  his  title 
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came  from  "  C  "  and  "A"  has  no  title  at  the  time  of  the 
deed  to  "  B,"  but  suibsequently  acquires  such  title  from 
"  C,"  the  title  so  acquired  from  "  C  "  will  inure  to  the  bene- 
fit of  the  grantee  "  B  "  under  the  provisions  of  the  warranty 
and  covenant  of  assurance  contained  in  the  deed  to  "  B." 

2.  Where  an  owner  of  two  parcels  makes  a  deed  of  one 
of  the  parcels  and  incorporates  in  that  deed  a  statement 
that  he  conveyed  the  title  to  the  other  parcel  to  another, 
such  statement  constitutes  an  estoppel  resulting  in  an  aban- 
donment or  disclaimer  by  the  common  owner. 

3.  Such  estoppel  may  also  arise  as  a  result  of  a  judg- 
ment or  admission  in  legal  proceedings  in  which  jurisdic- 
tion has  been  acquired  over  a  former  owner  and  in  which 
such  former  owner's  title  has  been  determined  against  or 
conceded  by  him. 

(For  estoppel  by  acts,  see  TABLE  TWO,  D.) 

J.  A  fee  or  an  easement  therein  may  be  acquired  by  dedication 
which  results  from  the  offer  by  a  private  owner  to  a  State 
or  municipality,  of  his  property  for  public  purposes  and 
the  acceptance  of  such  offer  by  the  public  power. 

K.  Titles  arising  as  a  result  of  recitals  contained  in  ancient  deeds 
and  other  instruments.    Examples : 

1.  Under  the  principles  of  the  common  law,  great  weight 
is  attached  to  recitals  in  old  deeds  in  the  chain  of  title 
which  recitals  are,  in  general,  taken  at  their  face  value  and 
allowed  a  probative  force  which  increases  with  their  age. 

2.  Under  the  Code  of  Civil  Procedure,  it  is  provided  that 
a  recital  as  to  heirship  contained  in  an  instrument  which 
has  been  recorded  for  more  than  thirty  years,  is  conclusive 
evidence  of  such  heirship. 

3.  A  recital  in  a  deed  to  the  effect  that  the  grantor  is 
unmarried,  may  be  taken  as  prima  facie  evidence  of  that 
fact. 

4.  The  recital  of  due  service  in  a  judgment  roll  has  been 
held  to  be  prima  facie  evidence  of  such  service.^ 

1.     Forsyth  v.  Leslie,  74  A.  D.  517. 
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5.  The  confirmation  of  a  Referee's  report  may  satisfac- 
torily establish  the  existence  of  a  missing  deed  therein 
recited.^ 

6.  Eecitals  in  orders  may  establish  the  existence  and 
contents  of  missing  papers.^ 

li.  The  survival  of  a  husband  or  wife  holding  as  tenants  by  the 
entirety  results  in  the  acquisition  of  title  by  such  survivor 
to  all  lands  so  held. 

This  also  applies  to  a  surviving  joint  tenant. 
A  surviving  partner  acquires  title  to  all  lands  owned  by 
the  co-partners  but  only  for  the  benefit  of  the  creditors  of 
the  partnership. 

M.  Titles  arising  as  a  result  of  the  operation  of  statutes  of  descent 
which  embrace  those  titles  in  which  the  property  of  a  former 
deceased  ovraer  is  transferred  through  the  operation  of  the 
provisions  of  the  Decedent  Estate  Law,  to  his  heirs. 
(Article  III,  Decedent  Estate  Law.) 

N.  Titles  which  have  their  basis  in  the  provisions  of  the  Decedent 
Estate  Law  relating  to  'posthumous  and  after-horn  children. 
For  example : 

1.  If  a  man  dies  seized  of  property,  leaving  a  child  bom 
after  his  death,  such  child  is  "  posthumous  "  and  auto- 
matically acquires  title  to  his  proportionate  share  in  the 
■estate  of  the  decedent. 

2.  Where  a  man  makes  a  will  devising  property  and  a 
•child  is  thereafter  born,  such  child  is  "  after-born  "  and 
automatically  succeeds  to  his  proportionate  share  in  the 
testator's  property,  unless  the  decedent  has,  by  express 
terms  in  his  will,  cut  off  such  after-born  child. 

An  adopted  child  may  have  the  same  rights  as  an  after- 
born  child. 

O,  Titles  arising  as  a  result  of  judicial  decrees  which  are  based 
upon  the  acquisition  of  jurisdiction  over  the  persons  seized 

2.  Calder  v.  Jenkins,  16  N.  Y.  Supp.  797. 

3.  Alvord  V.  Beach,  5  Abbott's-  Prac.  451. 
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of  the  former  title  as  a  result  of  due  process  of  law  culminat- 
ing in  a  judicial  decree.  Within  this  heading  may  be 
embraced  the  foreclosure  of  mortgages  —  exclusive,  of 
course,  of  foreclosure  by  advertisement  —  judgments  in 
partition,  actions  to  determine  the  validity  of  claims  to 
title,  decrees  for  specific  performance,  actions  to  impress  a 
trust,  actions  of  ejectment,  and  other  actions  as  a  result  of 
which  the  hand  of  equity  reaches  out  to  take  the  property 
of  one  over  whom  it  has  acquired  jurisdiction  and  to  trans- 
fer, or  direct  its  transference  through  an  officer  of  the  court, 
to  another. 

IP.  Titles  arising  out  of  statutes  of  foreclosure  iy  advertisement 
comprehend  those  titles  which  are  transferred  from  the 
former  owner  to  a  new  owner  through  the  operation  of 
statutes  authorizing  the  mortgagee  to  post,  serve  and  publish 
notices  of  sale  and  to  conduct  such  sale  through  an  auction- 
eer, culminating  in  a  transfer  of  title  through  the  filing 
and  recording  of  an  affidavit  by  the  auctioneer,  setting  forth 
the  time,  place  and  terms  of  sale  and  the  name  of  the  pur- 
chaser. It  will  be  noted  that  this  is  a  proceeding  in  rem 
and  not  one  in  personam,  as  is  the  case  where  titles  are  trans- 
ferred by  an  officer  of  the  court  following  a  judicial  pro- 
ceeding. 

''Q.  Corporate  merger,  consolidation^  dissolution  or  termination 
resulting  in  a  transfer  of  title  to  another  corporation  or 
the  officers  of  the  corporation. 

R.  Dower  and  Curtesy  include  such  interests  in  lands  as  arise 
out  of  the  statutory  principles  vesting  an  estate  in  dower 
in  a  woman  who  survives  her  husband  seized  of  the  land,  or 
in  curtesy  in  a  man  who  survives  a  wife  seized  of  the 
land,  and  by  whom  he  had  children  living  at  the  time  of 
the  wife's  death. 


Third. — Implied  trusts  are  those  arising  by  implication  of  law 
i;o  fit  the  needs  of  certain  contingencies  of  fact.     They  embrace 
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constructive  trusts  to  prevent  fraud  and  resulting  trusts  to  carry- 
into  effect  the  mistaken  or  imperfectly  expressed  intention  of  a. 
grantor  or  testator.  In  such  cases,  there  can  be  no  deed  from  the 
trustee,  as  such,  unless  there  is  an  implied  power  of  sale,  in  which, 
event  the  deed  is  given,  by  virtue  of  such  power  on  behalf  of  the 
beneficiary.     (See  Art.  IV.,  Ileal  Property  Law.) 
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There  are  other  sources  of  title  where  possession  is  merely  one 
of  the  existing  elements.  They  do  not  arise  from  possession  alone,. 
yet  do  not  exist  vdthout  possession : 

A.  Title  may  be  acquired  by  a  mortgagee  who  takes  possession 

of  the  mortgaged  premises  with  the  consent  of  the  mortgagor- 
and  continuously  occupies  same  under  the  mortgage  for  a 
sufficient  period  to  bar  the  mortgagor  or  his  successors  in. 
interest  from  asserting  a  right  of  redemption. 

B.  A  tenant  in  common  may  acquire  title  against  his  co-tenant 

when  his  tenancy  is  coupled  with  possession.  An  ouster- 
of  the  passive  co-tenant  may  then  be  presumed,  title  being 
predicated  upon  the  theory  of  abandonment  and  surrender 
of  rights  by  the  ousted  co-tenant.* 

C.  Titles  may  arise  by  presumption.     There  are  here  included. 

those  cases  where  the  surrounding  circumstances,  which, 
may  include  an  element  of  possession  and  lapse  of  time,  in- 
dicate a  lost  or  unrecorded  instrument.  ° 

D.  Estoppel  in  pais  results  from  the  conduct  of  a  party  who, 

having  both  occasion  and  duty  to  speak,  intentionally  or- 
unintentionally,  fails  in  such  duty,  and  thereby  permits 
another  to  be  misled  to  his  detriment.     Example: 

4.     Sweetland  v.  Buell,  89  Hun,  543;  af.  164  N.  Y.  541. 
6.     Roe  V.  Strong,  119'  N.  Y.  316,  22. 
McEoberts  v.  Bergman,  132  N.  Y.  73,  82. 
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"A"  sells  "  B  "  a  part  of  his  farm  and  misinforms  "  B," 
even  unintentionally,  as  to  where  the  division  line  would 
run.  If  "  B  "  had  to  rely  upon  the  express  description 
contained  in  the  deed,  his  title  would  be  limited  thereby, 
but  by  estoppel  and  possession  it  will  extend  to  that  which 
"A"  represented  it  to  include. 

E.  A  holder  of  a  written  instrument  which  does  not  of  itself  con- 
vey a  title  may  acquire  title,  nevertheless,  by  entering  and 
remaining  upon  the  lands  described  therein  and  claiming 
title  thereunder.  The  former  owner  may  not  only  be  barred 
from  maintaining  an  action  in  ejectment  but  his  title  may 
be  extinguished.  This  has  no  reference  to  a  title  created 
by  adverse  possession  and  occupation  alone  without  a  claim 
of  title  under  some  instrument. 

It  may  be  that  a  tax  deed  should  be  placed  in  this  classi- 
fication. 


Titles  may  be  created  by  conveyances  or  other  instruments,  in 
the  first  instance,  but  the  enjoyment  may  be  contingent  upon  sur- 
vivorship or  otherwise,  and  the  time  of  enjoyment  deferred. 

In  making  a  classification,  the  line  of  demarcation  is  sometimes 
very  slight  and  it  may  be  desirable  or  even  necessary  to  put  a 
particular  source  in  one  or  another  classification — in  fact,  in 
some  instances  to  have  duplications. 
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There  is  another  source  of  title  which  is  gained  as  a  result  of 
an  inclosure  or  cultivation.  It  is  known  as  title  by  adverse  pos- 
session and  needs  no  written  instrument  to  support  it.  The  occupa- 
tion should  be  open,  hostile  and  adverse  and  the  occupant  should 
claim  ownership. 
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The  following  is  a  summakized  tabulation  of  the  vaeious 

SOUEOES  OF  title  ABOVE  KEFEKEED  TO  : 

TABLE     ONE. 

FIRST.     Primary  sovereign  sources: 

A.  Dutch  Colonial  patents, 

B.  English  Colonial  patents, 
0.     State  legislative  grants. 

SECOND.     Delegated  sovereign  sources: 

A.  Chartered  proprietary  grants, 

B.  Patents  from  Commissioners  of  the  Land  Office, 

C.  Deeds  by  public  officials. 
THIRD.     Intermediary  sources : 

First.     Instrument  sources : 

A.  Deeds  or  conveyances  in  writing, 

1.  Direct. 

2.  By  delegation. 

B.  Wills. 

C.  Declared  trusts. 

Second.     By  act  or  operation  of  law : 

A.  Tax  titles. 

B.  Attainder. 

C.  Escheat. 

D.  Eminent  domain, 

1.  Exercise  of  by  sovereign. 

2.  Exercise  of  by  delegatee. 

E.  Re-conveyances. 
E.     Bankruptcy. 

G.     Sheriff's  sales  of  judgment  debtor's  lands. 
H.     Reverter : 

1.  Under  assignment. 

2.  Under  bankruptcy. 
I.  Estoppel  by  instrument. 
J.     Dedication. 

K.     Recitals  in  ancient  deeds  and  other  instruments. 
L.     Survivorship : 

1.  Tenants  by  the  entirety, 

2.  Joint  tenants, 

3.  Partners. 
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M. 

Descent. 

N". 

Postlnimous  children, 

After-bom  children, 

Adopted  children. 

0. 

Judicial  decrees: 

1.     Eoreclosure  of  mortgage  by  action, 

2.     Partition, 

3.     Action  to  determine  title, 

4.     'Specific  performance  actions, 

5.     Actions  to  impress  a  trust, 

6.     Ejectment, 

Y.     Equity  actions  generally  relating  to  title  to 

lands. 

P. 

Foreclosure  of  mortgage  by  advertisement. 

Q. 

Corporate  merger,  consolidation,   dissolution  or 

termination. 

K. 

Dower  and  Curtesy. 

Third. 

Implied  trusts. 

A. 

Constructive  trusts. 

B. 

Resulting  trusts. 

TABLE    TWO. 

A.  Mortgagee  in  possession. 

B.  Tenant  in  common  ousting  co-tenant. 

C.  Presumption  of  title. 

1.  Presumption  of  heirship. 

2.  Presumption  of  lost  deed. 

D.  Estoppel  in  pais. 

E.  Adverse  possession  under  void  written  instrument. 
1.     Tax  deed. 


TABLE    THREE. 

A.     Adverse  possession  without  written  instrument. 
38 
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APPENDIX    I. 

From  the  Keports  of  the  Attorney  General  for  the  year  1918 
at  page  168 : 

ACQUISITION  OF  LANDS  FOR  STATE  PARK  PUR- 
POSES, CHAPTER  569  OF  THE  LAWS  OF  1916  AND 
CHAPTER  146  OF  THE  LAWS  OF  1917. 

Under  the  early  patents,  in  and'  hj  which  the  State  granted 
lands  excepting  and  reserving  five  acres  of  every  hundred  acres 
for  highvsrays,  the  State  did  not  except  a  fee  but  reserved  an 
eaeememt  only. 

Inquiey. 

Under  date  of  May  23,  1918,  the  Conservation  Commission 
inquired  as  to  whether  the  State  now  owns  an  enforceable  one- 
twentieth  undivided  interest  in  all  of  the  lands  in  and  to  which  it 
excepted  and  reserved  five  acres  for  every  one  hundred  acres  for 
highways,  in  and  by  the  patents  granting  same.  The  information 
was  desired,  in  particular,  in  connection  with  the  acquisition  of 
such  lands  for  State  park  purposes,  pursuant  to  Chapter  569  of 
the  Laws  of  1916  and  Chapter  146  of  the  Laws  of  1917. 

Opinion. 

I  have  not  found  any  decision  which  in  my  opinion  positively 
decides  as  to  whether  the  question  involved  is  a  reservation  of  an 
easement  or  an  exception  of  the  fee. 

DdCamp  V.  Thompson,  16  A.  D.  528  (affirmed,  159  N.  Y.  436), 
at  pages  538-9  holds: 

"  1.  That  in  and  by  the  Macomb  patent  the  State  did  ex- 
pressly reserve  to  itself  for  highway  purposes  5  acres  out 
of  every  100  acres  of  land  thereby  conveyed ; 


596  APPEISl'DIX  I 

"  2.  That  the  land  thus  reserved  was  not  specifically  desig- 
nated, but  related  to  the  entire  tract; 

"  3.  That  the  power  thus  reserved  authorized  the  State, 
at  any  time,  tO'  appropriate  five  per  cent  of  the  land  embraced 
in  this  tract  to  highway  purposes." 

4.  That  five  per  cent  of  each  100  acres  need  not  be  appro- 
priated for  highway  purposes,  but  that  five  per  cent  of  the 
whole  tract  might  be  'appropriated  in  any  part  of  the  tract 
granted. 

In  cases  where  none  of  such  highways  have  been  laid  out  or  where 
the  full  five  per  cent  of  the  lands  granted  has  not  been  appropriated 
to  highway  purposes',  it  is  in  my  opinion  permissible  to  consider 
the  probabilities^  that  is,  whether  the  demands  for  highways  to 
the  full  extent  of  the  five  per  cent,  or  to  any  extent,  will  require 
the  location  of  highways  over  and  across  any  particular  parcel. 
In  this  connection,  the  physical  conditions  might  be  taken  into 
consideration,  for  instance,  a  mountain  covering  a  thousand  acres 
of  a  five  thousand  acre  tract  originally  granted  by  the  State,  might 
make  it  physically  impossible  to  locate  a  highway  on  said  thousand 
acres. 

In  connection  with  the  acquisition  of  lands  for  State  park 
purposes,  which  lands  had  been  previously  granted  by  the  State 
under  patents  containing  the  five  acre  exception  and  reservation, 
I  am  of  the  opinion : 

1.  That  you  should  treat  the  person  offering  the  lands  as 
owner  of  the  fee ; 

2.  That  the  State  has  only  an  easement. 

I  do  not  find  that  the  State  has'  ever  treated  the  lands  excepted 
and  reserved  for  highway  purposes  as  having  been  owned  in  fee 
by  the  State.  No  argument  occurs  to  me  in  favor  of  changing 
the  attitude  of  the  State  at  this  time. 

The  fee  of  the  entire  parcel  offered  should  be  granted  to  the 
State  unless  there  are  existing  or  contemplated  highways  over 
and  across  same.  To  take  the  position  that  the  State  already  had 
a  fee  ownership  in  a  portion  of  the  lands  offered,  would  place  the 
person  offering  such  lands  where  he  could  not  be  called  upon  to 
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convey  the  part  or  interest  which  the  State  already  claimed  to  own. 

This  highway  question  should  be  given  consideration  by  you 
before  any  offer  is  accepted.  "Where  an  offer  has  been  accepted, 
I  will  advise  you  after  examination  of  title,  as  to  whether  the 
patent  contained  a  highway  reservation. 

In  either  case,  you  should  determine : 

1.  Whether  suiEcient  highways  have  been  laid  out  in  the 
entire  tract  granted,  to  exhaust  the  five  per  cent  reservation. 

2.  If  five  per  cent  has  been  appropriated  in  the  entire 
patent,  for  highways,  you  need  not  be  further  concerned. 

3.  If  five  per  cent  has'  not  been  appropriated,  you  should 
then  determine  as  to  the  feasibility  and  probability  of  locat- 
ing highways  over  and  across  the  lands  offered. 

(a)  If  you  determine  that  it  is  not  feasible  to  locate 
a  highway  over  the  lands  offered  or  not  reasonably  prob- 
able that  highways  will  be  located  over  the  lands  offered, 
you  need  not  be  further  concerned. 

(b)  If  you  determine  that  it  is  feasible  to  locate  a 
highway  over  the  lands  offered  and  reasonably  probable 
that  highways  will  be  located  over  the  lands  offered,  you 
should  determine  the  extent  and  area  of  same  and  deduct 
the  value  thereof. 

4.  As  to  lands  embraced  within  such  existing  or  contem- 
plated highways,  same  should  be  surveyed  and  described  and 
the  area  computed  and  deducted,  and  no  payment  should  be 
made  therefor.  The  fee  thereof  should  not  be  conveyed  to 
the  State,  but  lihe  right  of  the  public  to  use  and  cross  s'aid 
highway  in  common  with  the  owner  and  to  improve  and 
miaintain  same  as  a  public  highway  should  be  conveyed  to 
the  State  in  confirmation  of  the  State's  rights  under  said 
patent. 

In  all  cases  where  the  State  has  in  and  by  the  patent  reserved 
lands  for  highway  purposes,  specific  mention  of  that  fact  should 
be  m'ade  in  the  proposal  and  also  in  the  recommendation  to  the 
Commissioners  of  the  Land  Office,  so  that  it  may  definitely  appear 
that  the  question  has  been  given  consideration  by  the  Conservation 
Commission  and  the  price  fixed  accordingly. 
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Where  it  is  n'ot  feasible  to  determine  whether  a  highway  may 
be  presently  located,  the  land  may  be  offered  and  accepted  "  sub- 
ject to  the  exception  and  reservation  to  the  State  of  five  acres  for 
every  one  hundred  acres  for  highways." 

As  to  the  right  to  acquire  an  easement  only,  see  Section  50 
(paragraph  6)  of  the  Conservation  Law,  which  provides  that  the 
Commission  shall  have  tlhe  authority  to  purchase  lands,  forests 
"  or  any  interest  therein." 

The  reason  for  not  conveying  the  fee  of  existing  or  contemplated 
highways  to  the  State  is  to  leave  the  ownership  of  the  fee  and 
trees  outstanding  and  permit  the  maintenance  of  highways  in  the 
Forest  Preserve.  Otherwise,  these  trees  could  not  be  cut  and 
highways  maintained  without  contravening  the  provisions  of  the 
State  Constitution.  (See  Section  7,  Article  VII,  State  Constitu- 
tion.) 

I  therefore  conclude,  in  answer  to  your  inquiry,  that  under  the 
early  patents,  in  and  by  which  the  State  granted^  lands  excepting 
and  reserving  five  acres  of  every  hundred  acres  for  highways, 
the  State  ddd  not  except  a  fee  but  reserved  an  easement  only; 
that  the  State  does  not  now  own  an  enforceable  one-twentielJh 
undivided  interest  in  all  of  the  lands  so  granted. 

Dated,  July  29,  1918. 

MERTON  E.  LEWIS, 

Attorney  Oeneral. 
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APPENDIX    II. 

STATE     LAW. 

Aeticle  3. 

Cessions  to  the  United  States. 

Section  20.  Cession  without  reservation. 

21.  Authorization  of  acquisition  and  cession  of  jurisdic- 
tion thereupon  without  reservation. 
22i.  Cession  with  reservation  of  right  to  serve  process. 

23.  Authorization  of  acquisition  and  cession  of  jurisdic- 

tion thereupon,  with  reservation  of  right  to  serve 
process. 

24.  Cession  during  ownership  by  the  United  States,  with 

reservation  of  right  to  serve  process. 

25.  Authorization  of  acquisition,  and  cession  of  jurisdic- 

tion thereupon  during  ownership  by  the  United 
States,  with  reservation  'of  right  to  serve  process. 

26.  Cession  d'uring  ov^niership  by  the  United  States  and 

use  for  public  purposes,  with  reservation  of  right 
to  serve  process. 

27.  Authorization  of  acquisition  by  the  United  States, 

and  cession  of  jurisdiction  thereupon  during 
ownership  by  the  United  States  and  use  for  public 
purposes,  with  reservation  of  right  to  serve  process. 

28.  Cession  during  use  for  purposes  thereof,  with  reserva- 

tion of  right  to  serve  process. 

29.  Authorization  of  acquisition  and  cession  of  jurisdic- 

tion thereupon  during  use  for  purposes  thereof, 
with  reservation  of  right  to  serve  process. 

30.  Authorization  of  acquisition  and  cession  of  jurisdic- 

tion thereupon,  with  reservations  of  concurrent 
jurisdiction  and  right  to  serve  process. 

See  page  27. 
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31.  Cession  during  ownership  by  the  United  States  and 

use  for  purposes  thereof,  with  sundry  reservations. 

32.  Cession  during  use  for  purposes  thereof,  with  sundry 

reservations. 

33.  Cession  with  sundry  reservations. 

34.  Cession  during  use  for  purposes  thereof,  with  sundry 

reservations. 

35.  Cession  of  jurisdiction  to  lands  acquired  for  light- 

house purposes. 

36.  Acquisition  by  condemnation. 

§  20.  Cession  without  reservation.  Title  and  jurisdiction  has 
been  ceded  to  the  United  States  by  this  state  as  follows : 

1.  Little  island  in  Hudson  river.  A  tract  of  land  known  as 
Little  island,  in  the  Hudson  river,  opposite  New  Baltimore,  ac- 
quired by  the  United  States  for  a  light-house  site  and  keepers'" 
dwellings. 

2.  Lands  in  West  Oswego.  For  the  purpose  of  excavating  and 
removing  the  same,  to  improve  the  navigation  of  the  Oswego- 
river,  all  the  right  and  title  of  the  state  of  New  York  in  and  to 
the  following  described  property,  namely:  Lots  one  hundred  and 
twenty-three,  one  hundred  and  twenty-four  and  one  hundred  and 
twenty-five  in  fortification  block  number  two  in  West  Oswego, 
New  York,  the  same  being  part  of  the  island  situate  in  the- 
Oswego  river  near  its  mouth. 

.  §  21.  Authorization  of  acquisition  and  cession  of  jurisdiction 
thereupon  wUhoui  reservation.  The  United  States  has  been  au- 
thorized to  acquire  the  following  tracts  or  parcels  of  land,  and 
jurisdiction  thereof  has  been  ceded  to  the  United  States  by  this 
state  upon  such  acquisition : 

1.  On  the  Long  Island  coast.  Certain  tracts  of  land  on  the 
Long  Island  coast,  each  tract  not  exceeding  one-half  acre  in 
area,  for  building  sites  for  life  saving  stations. 

2.  Priming  Hook,  Columbia  county.  A  tract  of  land  one-half 
acre  in  area  at  Prymon's  Hook,  otherwise  called  Priming  Hook 
point,  Columbia  county,  for  a  site  for  a  beacon  light. 

3.  Calver's  plat,  Columbia  and  Rensselaer  counties.  A  tract 
or  parcel  of  land  consisting  of  one  acre  of  the  south  point  of 
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the  island  known  as  Calvers  plat.  Said  island  lies  in  the  Hudson: 
river,  part  in  the  county  of  Columbia,  and  part  in  the  county  of 
Rensselaer,  and  in  the  town  of  Schodack;  *  *  *  for  the 
construction  and  maintenance  of  a  light-house,  beacons  and  keepers' 
dwellings. 

4.  Near  Mull's  plat,  Rensselaer  county.  A  tract  or  parcel  of 
land  lying  in  the  Hudson  river,  in  the  county  of  Rensselaer, 
*  *  *  containing  an  acre  of  land,  be  the  same  more  or  less, 
for  the  construction  and  maintenance  of  a  light-house,  beacons 
and  keepers'  dwellings. 

5.  Poplar  island,  Rensselaer  county.  A  tract  or  parcel  of  land 
in  the  town  of  Schodack,  county  of  Rensselaer,  and  on  the  nortb 
end  of  an  island  known  by  the  name  of  Poplar  island,  *  *  * 
containing  one  acre  of  land  be  the  same  more  or  less,  for  the 
construction  and  maintenance  of  a  light-house,  beacons  and  keep^ 
ers'  dwellings. 

6.  Water  supply  at  West  Point.  Such  tracts  of  lands,  lands 
under  water,  rights  of  way  and  easements,  at  or  near  the  Unite<i 
States  military  post  at  West  Point,  as  have  been  acquired  or  may 
be  required  for  the  purpose  of  increasing  the  water  supply  of 
such  post,  the  commanding  officer  of  said  post  being  authorized  to 
enter  upon  any  lands  to  make  surveys  thereof  for  such  purpose. 

7.  Land  in  the  city  of  Buffalo.  Such  lands  now  owned  by  the 
state  under  the  waters  of  Niagara  river  or  in  the  vicinity  of 
said  river  in  the  city  of  Buffalo,  including  such  lands  as  are  now 
used  for  canal  purposes  in  the  city  of  Buffalo  and  as  may  be 
deemed  abandoned  by  the  canal  board,  as  may  be  required  by  the 
United  States  in  the  construction  of  a  ship  canal  from  Lake 
Erie  to  the  foot  of  Squaw  island  in  the  city  of  Buffalo. 

8.  Sacketts  Harbor.  In  the  village  of  Sacketts  Harbor  or  town 
of  Hounsfield,  county  of  Jefferson,  to  carry  water  through  pipes, 
from  the  waters  of  Lake  Ontario  and  Henderson  bay  to  MadisoD 
barracks,  for  the  water  supply  at  that  point  of  the  military  post 
of  the  United  States',  and  tO'  acquire  the  title  of  lands  necessary 
for  that  purpose,  or  the  right  of  way  only.  And  the  state  of 
New  York  hereby  cedes  to  the  United  States  the  right  to  lay 
such  pipes  under  and  along  the  highways  of  said  state,  provided 
the  same  are  restored  to  as  good  condition  as  the  same  were  in 


602  APPENDIX  II 

before  sueJi  pipes  were  laid,  and  to  enter  upon  said  highway  and 
keep  the  said  pipes  in  repair,  upon  the  same  condition,  and  hereby 
concedes  jurisdiction  to  the  said  United  States  over  the  lands  and 
franchises  which  the  United  States  has  acquired  for  the  purpose 
of  such  water  supply,  or  may  acquire. 

§  22.  Cession  with  reservation  of  right  to  serve  process.  Title 
and  jurisdiction  to  the  following  described  tracts  or  parcels  of 
land  have  been  ceded  to  the  United  States  by  this  state  on  specified 
conditions     *     *     *: 

1.  Montock  point,  Suffolk  county.  A  tract  of  land  at  Montock 
point,  in  the  county  of  Suffolk,  known  by  the  name  of  Turtle 
hill,     *     *     *     acquired  for  the  erection  of  a  light-house  thereon. 

2.  In  Huntington,  Suffolk  county.  All  that  certain  lot,  piece 
or  parcel  of  land  at  the  northern  extremity  of  Eaton's  neck,  in  the 
town  of  Huntington,  in  the  county  of  Suffolk,  *  *  *  contain- 
ing ten  acres,  acquired  for  the  erection  of  a  lig'ht-house  thereon. 

3.  Isilands  in  ISTew  York  harbor.  Three  certain  islands  in  and 
about  the  horbor  of  ISTew  York,  viz. :  Bedlow's  island  and  Ellis 
or  Oyster  island,  bounded  on  all  sides  by  the  waters  of  the  Hudson 
river,  and  Governor's  island,  bounded  on  all  sides  by  the  waters 
of  the  East  river  and  Hudson  river. 

4.  Great  Gull  and  Little  Gull  islands,  Suffolk  county.  Great 
Gull  island  and  Little  Gull'  island,  in  the  county  of  Suffolk,  and 
bounded  on  all  sidtes  by  the  waters  of  the  East  river,  acquired 
for  the  erection  of  a  light-house  thereon. 

5.  Sands  or  Watch  point,  Queens  county.  A  tract  of  land 
at  Sands  or  Watch  point,  on  Long  Island,  in  the  town  of  North 
Hempstead,  county  of  Queens,  *  *  *  containing  five  acres 
of  land,  be  the  samci  more  or  less,  acquired  for  the  erection  of  a 
light-house. 

6.  Galoo  island.  Lake  Ontario.  A  tract  of  five  acres  on  the 
head  of  Galoo  island,  in  Lake  Ontario,  *  *  *  acquired  for 
the  erection  of  a  light-house  thereon. 

7.  Island  near  Rouse's  Point,  Lake  Champlain.  A  small  island 
near  Rouse's  Point,  on  Lake  Champlain,  called  Island  Point; 
and  also  over  the  land  under  the  water  opposite  to  lots  number 
■60,  61,  62,  63,  64,  65  and  66  of  the  small  lots  in  the  tract  of  land 


APPENDIX  II  603 

heretofore  laid  out  for  t!he  Canadian  and  Nova  Scotia  refugees: 

*  *     * 

8.  At  moutli  of  Oswego  river.  A  tract  of  six  acres  at  the 
mouth  of  t!he  Oswego  river,  and  on  the  southerly  side  of  the 
Oswego  fort,  in  the  county  of  Oswego,  *  *  *  acquired  for 
the  erection  of  a  light-house  thereon. 

9.  At  mouth  of  Genesee  river.  A  tract  of  three  acres  and  115 
rods,  at  the  mouth  of  tlhe  Genesee  river,  on  the  west  side  thereof, 
being  part  of  village  lot  number  twenty-eight,  in  the  village  of 
Charlotte,  in  the  former  town  of  Gates,  and  county  of  Monroe, 

*  *     *     acquired  for  the  erection  of  a  light-house  thereon. 

10.  In  Sodus,  Wayne  county.  A  tract  in  the  town  of  Sodus 
in  the  county  of  Wayne,  *  *  *  acquired  for  the  erection  of 
a  light-house  thereon. 

11.  At  Buffalo,  Erie  county.  A  tract  of  half  an  acre  in 
Buffalo,  Erie  county,  *  *  *  being  part  or  parcel  of  a  certain 
township  which,  on  a  map  or  survey  of  divers  tracts  or  townships 
of  land  made  for  the  proprietors  hy  Joseph  Ellicott,  surveyor, 
is  distinguished  by  tovsoiship  number  eleven,  in  the  eighth  range; 

*  *     *     acquired  for  the  erection  of  a  light-house  thereon. 

12.  At  Oldfield  point,  Suffolk  county.  A  tract  of  land  at  Old- 
field  point,   on  Long  Island  sound,   in  the  county  of  Suffolk, 

*  *     *     acquired  for  the  erection  of  a  light-house  thereon. 

13.  At  Throg's  neck,  Westtfhester  county.  A  tract  of  land  at 
Throg's  neck,  in  the  county  of  Westchester,  *  *  *  acquired 
for  the  erection  of  a  light-house  thereon. 

14.  In  New  Utrecht,  Kings  county.  A  tract  of  land  in  the 
town  of  New  Utrecht,  KJings  county,  *  *  *  containing  sixty 
acres,  one  rood  and  six  perches  of  land ;  and  the  second  *  *  * 
containing  sixteen  acres  and  one-half  acre  of  land,  acquired  for 
the  erection  of  fortifications  thereon. 

15.  In  New  Utrecht,  Kings  county.  A  tract  of  land  in  the 
town  of  New  Utrecht,  Kings  county,  *  *  *  containing 
seventeen  acres,  fourteen  perches  and  one  hundred  and  five  yards 
of  land,  acquired  for  the  erection  of  fortifications  thereon. 

16.  In  Islip,  Suffolk  county.  A  tract  of  land  and  beach,  in 
the  town  of  Islip,  in  the  county  of  Suffolk,  being  the  west  end 
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of  the  east  branch  of  Fire-island  inlet,     *     *     *     acquired  for 
the  erection  of  a  light-house  thereon. 

17.  In  Haverstraw,  Eockland  county.  A  tract  of  land  in  the 
town  of  Haverstraw,  in  iihe  county  of  Kocklaid,  being  the  extreme 
point  of  land  called  Stomy-Point,  on  the  Hudson  river,  *  *  * 
acquired  for  the  erection  of  a  light-house  or  beacon  thereon. 

18.  In  Cornwall,  Orange  county.  A  certain  tract  of  land  in 
the  town  of  Cornwall,  in  the  county  of  Orange,  *  *  *  con- 
taining two  hundred  and  twenty  acres  or  thereabouts. 

19.  In  Lyme,  Jefferson  county.  A  certain  tract  of  land  in  the 
town  of  Lyme  in  the  county  of  Jefferson,  being  the  extreme  point 
of  land  called  Tibbets^  point,  *  *  *  containing  two  acres 
and  ninety-six  hundredths  of  an  acre  of  land,  acquired  for  the 
erection  of  a  light-house  thereon. 

20.  On  Plumb  island,  Suffolk  county.  A  tract  of  land  con- 
taining three  acres,  on  the  south  side  of  the  west  end  of  Plumb 
island,  in  the  county  of  Suffolk,  *  *  *  acquired  for  the 
erection  of  a  light-house  thereon. 

21.  On  N'orth  Brothers  island.  Queens  county.  A  tract  of  land 
at  the  western  extremity  of  North  Brothers  island,  in  Long  Island 
sound,  county  of  Queens,  containing  not  less  than  one  nor  more 
than  five  acres,  acquired  for  the  erection  of  a  light-house  thereon. 

32.  In  Esopus,  Ulster  county.  A  tract  of  land  under  water  in 
the  town  of  Esopus,  Ulster  county,  at  or  near  the  junction  of 
the  Roundout  and  Hudson  rivers,  not  exceeding  two  acres  in  area, 
acquired  for  the  erection  of  a  light-house  or  beacon  light  thereon. 

23.  At  Esopus  meadows,  Ulster  county.  A  tract  of  land  in 
:the  town  of  Esopus,  in  the  county  of  Ulster,  at  a  place  called  the 
Esopus  meadows  or  flats,  in  the  Hudson  river,  and  covered  with 
(the  waters,  *  *  *  acquired  for  the  erection  of  a  light-house 
fSiereon. 

24.  In  the  city  of  Buffalo,  Erie  county.  A  tract  of  land  in 
ifclie  city  of  Buffalo  on  the  east  side  of  the  Niagara  river,  *  *  * 
acquired  for  the  erection  of  a  light-house  or  beacon  thereon. 

25.  In  the  bay  of  New  York.  A  tract  of  land,  being  such 
portion  of  the  lands  under  water  comprising  what  is  known  as 
Wesit  bank,  in  the  lower  bay  of  the  port  of  New  York,  and  Old 
Orchard  shoals,  required  and  occupied  by  the  United  States  in 
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.the  erection  thereon  of  wharves  and  warehouses  for  the  reception 
of  goods  and  merchandise  arriving  in  such  port  in  vessels  subject 
to  quarantine  by  the  laws  of  this  state. 

26.  David's  island,  ISTew  Rochelle.  A  tract  of  land  situate 
in  the  harbor  of  New  Eochelle,  and  known  as  David's  island, 
acquired  by  the  United  States  to  be  used  for  military  purposes. 

27.  At  West  Point,  Orange  county.  Certain  tracts  of  land  at 
West  Point,  Orange  county,  acquired  by  the  United  States  prior 
to  May  15,  1875,  for  the  erection  and  maintenance  thereon  of 
forts,  arsenals,  docks  'and  piers,  military  academy,  hospitals  and 
other  needful  buildings,  and  for  the  maintenance  of  the  national 
cemetery  and  an  observatory. 

28.  Por  aids  to  navigation  on  Old  Orchard  shoal.  Por  the 
purpose  of  establishing  thereon  lights  or  other  aids  to  navigation 
on  Old  Orchard  shoal;  a  tract  of  land  under  water  inclosed  by 
a  circle  of  two  hundred  feet  in  diameter,  the  center  of  which 
shall  be  located  as  follows:  the  angle  included  between  the  ranges 
to  Romer  light  and  Sandy  Hook  light  shall  be  thirty-five  degrees 
and  four  minutes,  the  angle  between  the  ranges  to  Sandy  Hook 
light  and  Waackaack  beacon  shall  be  seventy-nine  degrees  and 
two  minutes. 

29.  For  fish  preserve,  Cape  Vincent.  All  that  tract  or  parcel 
of  land,  situate  in  the  village  and  town  of  Cape  Vincent,  county 
of  Jefferson,  *  *  *  being  all  the  land,  buildings,  appur- 
tenances, privileges,  water  rights,  docks  and  cribs  lying  northerly 
of  said  Broadway  and  between  the  easterly  and  westerly  boundary 
lines  hereinbefore  given,  extended  to  include  all  water  lot  front- 
age, rights,  privileges  and  erections  upon,  along,  or  in  front  of 
said  one  hundred  and  ten  feet;  also  tJhe  already  well-defined  road- 
way leading  from  Murray  street  to  the  said  mill  lot  hereinbefore 
bounded  and  described,  subject,  nevertheless,  to  the  right  of  way 
thereon  to  and  from  the  wharf  lying  westerly  of  said  mill  to 
persons  doing  business  at  said  wharf. 

§  23.  Authorization  of  acquisition  and  cession  of  jurisdiction 
thereupon,  with  reservation  of  right  to  serve  process.  The  United 
States  has  been  authorized  to  acquire  tihe  following  tracts  or  parcels 
of  land,     *     *     *: 
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1.  At  Bluff  point,  Staten  Island.  ,A  tract  at  Blnff  point,  Staten 
Island,  for  the  erection  of  fortifications  thereon. 

2.  On  Staten  Island.  Certain  lands  on  Staten  Island  belong- 
ing to  the  state  of  New  York  and  used  for  military  purposes, 
prior  to  February  6,  1836,  required  by  the  United  States  for  the 
construction  and  maintenance  of  proper  defenses  for  the  protec- 
tion of  the  harbor  of  ISTew  York,  and  which  the  commissioners  of 
the  land  office  have  been  authorized  to  convey  accordingly. 

3.  At  Black  Rock,  Erie  county.  A  tract  or  tracts  of  land  in 
the  south  village  of  Black  Rock,  at  or  near  Buffalo,  being  so  much 
of  blocks  Nos.  167,  168  and  186,  in  such  village,  required  for 
the  site  of  barracks  and  defensive  works. 

4.  At  sundry  places  for  light-house  purposes.  Certain  tracts  of 
land,  and  land  under  water,  for  the  construction  and  maintenance 
of  light-houses,  beacon  lights  and  keepers'  dwellings: 

For  a  beacon  or  range  light  on  Staten  Island,  in  the  rear  of 
the  Elm  Tree  beacon,  to  serve  as  a  range  for  the  Swash  channel. 

For  a  light-house  on  Point  au  Eodh©,  on  the  west  side  of  Lake 
Champlain. 

For  three  beacons  in  the  Hudson  river  —  one  at  the  south  point 
of  the  island  east  of  Barren  Island ;  one  at  the  north  point  of  the 
island  opposite  and  east  of  Coeyman's  bar;  and  one  on  the  point 
of  the  island  at  the  mouth  of  Schodaek  channel,  and  opposite 
Mall  rocks. 

For  a  beacon  to  be  placed  on  the  extreme  eastern  point  of  the 
north  fork  of  Long  Island. 

For  a  light-house  on  or  near  Carlton  head,  in  the  St.  Lawrence 
river. 

For  a  beacon  light  on  south  end  of  Cow  or  Campbell's  island, 
in  the  Hudson  river,  near  'C'astleton. 

For  a  beacon  light  on  Little  island,  in  the  Hudson  river,  near 
New  Baltimore. 

For  a  beacon  light  at  Priming  Hook  point,  east  side  of  Hudson 
river,  north  of  Hudson  city. 

For  a  beacon  light  west  side  of  Hudson  river,  between  Athens 
and  Catskili. 

For  a  first-class  light-house  near  "  G-reat  WeSt  bay,"  Suffolk 
county,  Long  Island,  New  York. 
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For  a  beacon  light  at  Lloyd's  harbor,  Suffolk  county,  Long 
Island,  New  York. 

For  a  light-house  at  Horton's  point,  Suffolk  county.  Long 
Island,  New  York. 

For  a  lightrhouse  at  Race  point,  Fisher's  island,  Suffolk  county, 
New  York. 

For  a  light-house  at  or  near  Windmill  point,  Lake  Champlain, 
New  York. 

For  a  beacon  light  on  "  Isle  au  Motte,"  Lake  Champlain,  New 
York. 

For  nine  beacon  lights  near  Whitehall,  Lake  Champlain, 
New  York. 

On  Fisher's  island,  eastern  end  of  Long  Island  sound,  New 
York,  ten  and  three-tenths  acres,  more  or  less.  On  Barber's  poimt, 
Lake  Champlain,  New  York,  nine  acres,  more  or  less.  On  Bluff 
point,  Valcour  island,  Lake  Champlain,  New  York,  two  acres, 
more  or  less.  On  the  west  bank  of  Oak  Orchard  creek,  near  its 
mouth,  in  Orleans  county,  purchased  from  Abram  V.  Clark  of  the 
same  county,  one-half  acre,  more  or  less;  and  at  Fair  Haven, 
Cayiiga  county.  New  York,  five  acres  or  less. 

For  a  light-house  on  North  Brother  island  or  vicinity,  East 
river,  New  York. 

For  a  light-house  on  Hart  island  or  vicinity,  western  end  of 
Long  Island  sound.  New  York. 

For  a  light-house  at  or  near  Crown  Point,  Lake  Champlain, 
New  York. 

For  a  light-house  site  and  keeper's  dwelling  on  Cumberland 
head,  in  the  county  of  Clinton,  not  exceeding  ten  acres,  adjoining 
the  site  occupied  by  a  light-house  in  1872. 

For  a  light-house  and  other  light-house  purposes  on  Lake  On- 
tario, in  the  town  of  Somerset,  county  of  Niagara. 

For  light-houses  on  the  Hudson  river,  at  Tarrytown,  Livingston 
creek  and  in  Persey's  reach,  between  Catskill  and  Hudson. 

5.  At  Suspension  Bridge.  A  tract  of  land  in  the  village  of 
Niagara  city,  *  *  *  for  the  purpose  of  a  custom-house  and 
postroffice. 

6.  At  Oswego.    A  tract  of  land  in  the  city  of  Oswego,    *    *    * 
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for  the  purpose  of  erecting,  repairing  and  maintaining  a  pier  for 
the  protection  of  the  harbor  of  Oswego. 

7.  At  Oswego.  A  tract  of  land  in  the  north  end  of  blocks  four 
and  five,  of  military  lot  number  five,  in  the  first  ward  of  the 
city  of  Oswego,  *  *  *  containing,  exclusive  of  the  land  un- 
der water,  1.201  acres  of  land,  for  occupation'  for  the  storage  of 
materials,  and  as  sites  for  offices  and  storehouses,  for  the  purpose 
of  erecting,  repairing  and  maintaining  a  pier,  for  the  formation 
of  a  harbor  at  Oswego. 

8.  At  West  Point,  Orange  county.  A  tract  or  tracts  of  land 
constituting,  on  May  15,  1888,  the  whole  or  a  part  of  the  estate 
of  E.  V.  Kinsley,  deceased,  and  to  the  south  of  and  adjoining 
the  government  lands  at  West  Point,  Orange  county,  for  the  erec- 
tion and  maintenance  of  forts,  magazines,  arsenals,  dockyards, 
railitaiy  academy,  hospitals  and  other  needful  buildings. 

9.  Round  pond,  Orange  county.  A  tract  of  land  and  land 
under  water  known  as  Round  pond,  in  the  town  of  Highlands, 
Orange  county,  and  certain  lands  adjacent  thereto  amounting  in 
all  to  49.72  acres,  for  increasing  the  water  supply  of  West  Point; 
and  any  mineral's,  mineral  right,  or  right  appertaining  to  such 
mineral  right,  in  such  pond,  and  the  lands  adjacent  thereto, 
owned  by  the  United  States,  and  in  lands  through  which  the 
right  of  laying  a  water  pipe  from  such  pond  to  the  lands  of 
the  United  States  at  West  Point,  was  granted  prior  to  January  I, 
1881. 

10.  At  Whitehall  narrows.  Lake  Champlain.  A  tract  of  land 
under  water  in  Whitehall  narrows.  Lake  Champlain,  at  a  point  on 
the  westerly  edge  of  the  channel  opposite  Devil's  Pulpit,  so  called, 
in  the  town  of  Dresden,  Washington  county,  *  *  *  for  the 
purpose  of  erecting  a  light-house  thereon,  and  which  the  commis- 
sioners of  the  land  office  have  been  authorized  to  convey  accord- 
ingly. 

11.  At  Whitestone  point.  Queens  county.  A  tract  of  lanid 
twenty-five  feet  square,  situate  on  the  north  end  of  Whitestone 
point.  Queens  county,  for  the  purpose  of  establishing  and  main- 
taining lights  or  other  aids  to  navigation  thereon. 

12.  On  Riker's  island,  East  river.  A  tract  of  land  of  the  area 
of  a  circle  of  twenty-five  feet  in  diameter,  on  the  northwest  point 
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of  Eiker's  island,  East  river,  for  the  purpose  of  establishing  and 
maintaining  lights  or  other  aids  to  navigation  thereon. 

13.  At  Spuyten  Duyvil.  Certain  tracts  of  land,  or  land  under 
water,  necessary  for  the  improvement  of  the  Harlem  river  and 
Spuyten  Duyvil  creek,  and  for  the  construction  of  a  channel,  from 
the  iEvTorth  river  to  the  East  river,  through  the  Harlem  kills. 

.14.  In  the  city  of  New  York.  A  certain  tract  or  tracts  of  land 
in  the  city  of  New  York,  being  such  parts  of  the  City  Hall  park 
&s  have  been  conveyed  to  tbe  United  States  by  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York;  except  such  part  of 
such  land  as  may  have  been  reconveyed  by  the  United  States  to 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York. 

J  5.  In  the  city  of  Kingston  for  the  purpose  of  a  federal  build- 
ing *  *  *  land  *  *  *  on  *  *  *  Broadway  where 
said  northerly  line  of  Broadway  is  intersected  by  the  easterly  line 
of  Grand  street,  *  *  *  containing  about  fifteen  thousand  one 
hundred  square  feet. 

16.  In  the  city  of  New  York.  The  block  of  land  bounded  by 
Bowling  Green,  Whitehall,  Bridge  and  State  streets,  for  a  site  for 
a  custom-house. 

§  24.  Cession  during  ownership  by  the  United  States,  with 
reservation  of  right  to  serve  process.  Title  and  jurisdiction  to  the 
following  tracts  or  parcels  of  land  have  been  ceded  to  the  United 
States  by  this  state,  on  specified  conditions     *     *     *: 

1.  At  West  Point.  A  tract  of  land  under  water  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boat-houses,  batteries  and  other  needful  military  struc- 
tures and  appurtenances.  Certain  lands  in  the  county  of  Orange, 
adjacent  or  contiguous  to  the  military  reservation  at  West  Point, 
heretofore  purchased  by  the  United  States,  for  the  erection  and 
maintenance  thereon  of  forts,  magazines,  military  academy,  hos- 
pitals, docks,  piers,  and  other  needful  buildings  and  for  other 
military  purposes  of  the  United  States  Military  Academy;  and 
any  roadways  thereon  not  public  highways  across  said  reservation 
and  also  land  under  water  of  Hudson  river  adjacent  to  and  lying 
in  front  of  siaid  purchased  lands,  for  a  distance  toward  the  middle 
of  said  river  not  less  than  fifty  and  not  more  than  one  hundred 
feet  from  high  water  mark  on  said  lands,  for  the  erection  of 
39 
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wliarves  and  docks  and  for  other  military  purposes  of  the  United 
States. 

2.  At  Governor's  island.  A  tract  of  land  tinder  water  contigu- 
ous to  the  lands  of  the  United  States  at  Governor's'  island,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boat-houses,  sea  walls,  batteries  and  other  needful  struc- 
tures and  appurtenances. 

3.  At  Bedloe's  island.  A  tract  of  land  under  water  contiguous 
to  the  lands  of  the  United  States  at  Bedloe's  island,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boat-houses,  sea  walls,  batteries  and  other  needful  struc- 
tures and  appurtenances. 

4.  At  Ellis's  island.  A  tract  of  land  under  water  contiguous 
to  the  lands  of  the  United  States  at  Ellis's  island,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boat-houses,  sea  walls,  batteries  and  other  needful  struc- 
tures and  appurtenances. 

5.  At  David's  island.  A  tract  of  land  under  water  contiguous 
to  the  lands  of  the  United  States  at  David's  island,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boat-houses,  sea  walls,  batteries  and  other  needful  struc- 
tures and  appurtenances. 

6.  At  Port  Lafayette.  A  tract  of  land  under  water  contiguous 
to  the  lands  of  the  United  States  at  Fort  Lafayette,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boafrhouses,  sea  walls,  batteries  and  other  needful  struc- 
tures and  appurtenances. 

7.  At  Fort  Hamilton.  A  tract  of  land  under  water  contiguous 
to  the  lands  of  the  United  States  at  Fort  Hamilton,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boat-houses,  sea  walls,  batteries  and  other  needful  struc- 
tures and  appurtenances. 

8.  At  Fort  Wadsworth.  A  tract  of  land  under  water  contiguous 
to  the  lanlds  of  the  United  States  at  Fort  Wadsworth  (or  Tomp- 
kins) *  *  *  acquired  for  the  purpose  of  erecting  and  main- 
taining docks,  wharves,  boat-houses,  se^a  walls,  batteries  and  other 
needful  structures  and  appurtenances. 

9.  At  Fort  Schuyler.    A  tract  of  land  under  water  contiguous 
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to  the  lands  of  the  United!  States  at  Fort  Schuyler,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  docks, 
wharves,  boat-houses,  sea  walls,  batteries  and  other  needful  struc- 
tures and  appurtenances. 

§  25.  Authorization  of  acquisition,  and  cession  of  jurisdiction 
thereupon  during  ownership  by  the  United  States,  with  reservation 
of  right  to  serve  process.  The  United  States  has  been  authorized 
to  acquire  the  following  tracts  or  parcels  of  land,  and  jurisdiction 
thereof  has  been  ceded  to  the  United  States,  upon  such  acquisition, 
on  specified  conditions'     *     *     *. 

1.  At  sundry  places  for  fortifications.  Certain  tracts  of  land 
in  or  near  Buffalo,  at  or  near  the  mouth  of  the  Genesee  river,  at 
or  near  Sackett's  Harbor;  and  certain  islands  in  the  St.  Lawrence 
river,  between  St.  Regis  and  the  Thousand  Islands,  for  the  sites 
of  fortifications  or  defensive  works. 

2.  In  the  city  of  Buffalo.  A  tract  or  tracts  of  land  in  the  city 
of  Buffalo,  not  exceeding  (in  the  whole)  one  acre,  for  the  purpose 
of  erecting  a  custom-house,  warehouse,  court-i-ooms,  post-office,  or 
for  either  or  any  of  such  purposes,  and  for  steamboat  inspectors. 

3.  In  the  city  of  Buffalo.  A  tract  of  land  in  the  city  of  Buffalo, 
not  exceeding  one  acre,  for  the  purpose  of  erecting  a  government 
building  thereon. 

4.  In  Sackett's  Harbor.  A  tract  of  land  in  the  village  of 
Sackett's  Harbor,  in  the  county  of  Jefferson,  *  *  *  contain- 
ing about  three  acres  of  land  more  or  less,  for  the  purpose  of  erect- 
ing and  maintaining  thereon  fortifications,  defensive  works  or 
buildings  for  officers^  quarters,  and  other  necessary  government 
purposes. 

5.  Island's  in  the  St.  Lawrence  river.  Certain  islands,  or  parts 
thereof,  in  the  St.  Lawrence  river,  for  sites  for  beacon  lights  and 
other  necessary  government  purposes. 

6.  North  Dumplin  island.  A  tract  of  land  in  Long  Island 
sound,  called  the  JSTorth  Dumplin  or  Hammock,  containing  about 
one  acre,  for  the  purpose  of  erecting  a  light-house  thereon. 

7.  In  the  city  of  Oswego.  A  tract  or  tracts  of  land  in  the  city 
of  Oswego,  not  (in  the  whole)  exceeding  one  acre,  for  the  purpose 
of  erecting  a  custom-house,  warehouse,  post-office  and  court-room 
thereon. 
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8.  In  the  village  of  Plattsburgh.  A  tract  or  tracts  of  land  in 
the  village  of  Plattsburgh,  not  exceeding  (in  the  whole)  one  acre 
and  a  half,  for  the  purpose  of  erecting  a  cnstom-house,  ware- 
house, post-office,  and  court-rooms,  or  either  of  them. 

9.  In  the  town  of  Plattsburgh.  A  tract  or  tracts  of  land  in 
the  town  of  Plattsburgh,  Clinton  county,  not  exceeding  in  all 
one  thousand  acres,  for  military  purposes,  for  use  as  a  parade 
ground,  or  for  any  military  purposes  connected  with  the  United 
States  military  post  at  Plattsburgh. 

10.  In  the  city  of  Utica.  A  tract  or  tracts  of  land  in  the  city 
of  Utica,  not  exceeding  in  all  one  acre,  for  the  purpose  of  erecting 
a  building  thereon  to  be  used  as  a  post-ofBce  and  court-house. 

11.  In  the  city  of  Albany.  A  tract  or  tracts  of  land  in  the  city 
of  Albany,  not  exceeding  one  acre,  for  the  erection  of  a  govern- 
ment building  thereon. 

12.  In  the  city  of  Utica.  A  tract  or  tracts  of  land  in  the  city 
of  Utica,  not  exceeding  one  acre,  for  the  erection  of  a  government 
building  thereon. 

13.  In  the  city  of  New  York.  A  tract  of  land  in  the  city  of 
New  York,  bounded  by  Whitehall,  Pearl,  Moore  and  Water  streets, 
together  with  the  buildings  thereon,  formerly  known  as  the  Old 
Produce  Exchange. 

14.  In  the  city  of  New  York.  A  tract  of  land  with  the  build- 
ings and  improvements  thereon  in  the  city  of  New  York,  bounded 
by  Washington,  West,  Laight  and  Hubert  streets,  and  occupied  on 
March  16,  1883,  by  the  United  States,  under  lease,  for  customs 
purposes. 

15.  In  the  city  of  New  York.  A  tract  of  land  in  the  city  of 
New  York,  described  as  follows:  Constituting  the  triangular 
piece  of  land,  being  that  portion  of  the  grounds  commonly  known 
as  the  Battery  in  the  city  of  New  York,  lying  westwardly  of 
and  adjoining  the  lands  belonging  to  the  United  States  on  April 
29,  18Y3,  and  between  such  lands  and  the  slip  or  basin  in  the 
said  Battery  known  as  the  New  Whitehall  boat  slip. 

16.  At  New  Brighton,  Kichmond  county.  A  tract  of  land  at 
New  Brighton,  Richmond  county,  adjoining  the  lightrhouse  depot, 
as  it  existed  on  February  19,  1880,  and  on  the  west  side  thereof, 
not  exceeding  two  acres,  for  the  purpose  of  such  light-house  depot. 
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17.  In  the  city  of  Eocliester.  A  tract  or  tracts  of  land  in  the 
city  of  Rochester,  not  exceeding  one  acre,  for  the  purpose  of  erect- 
ing a  government  building  thereon. 

18.  In  the  city  of  Syracuse.  A  tract  or  tracts  of  land  in  the 
city  of  Syracuse,  not  exceeding  one  acre,  for  the  erection  of  a 
government  building  thereon. 

19.  In  the  city  of  Poughkeepsie.  A  tract  or  tracts  of  land  in 
the  city  of  Poughkeepsie,  not  exceeding  one  acre,  for  the  erection 
of  a  government  building  thereon. 

20.  In  the  city  of  Troy.  A  tract  or  tracts  of  land  in  the  city 
of  Troy,  not  exceeding  one  acre,  for  the  erection  of  a  government 
building  thereon. 

21.  In  the  city  of  Auburn.  A  tract  or  tracts  of  land  in  the 
city  of  Auburn,  not  exceeding  one  acre,  for  the  erection  of  a 
government  building  thereon. 

22.  In  the  city  of  Hudson.  A  tract  or  tracts  of  land  in  the 
city  of  Hudson,  not  exceeding  one  acre,  for  the  erection  of  a 
government  building  thereon. 

23.  In  the  city  of  Binghamton.  A  tract  or  tracts  of  land  in 
the  city  of  Binghamton,  not  exceeding  one  acre,  for  the  erection 
of  a  government  building  thereon. 

24.  At  Ne-w  Lots,  Kings  county.  A  tract  of  land  partly  in  the 
town  of  New  Lots,  Kings  county,  and  partly  in  the  town  of  New- 
town, Queens  county,  containing  fifteen  and  thirty-nine  one- 
hundredths  acres,  for  establishing  a  national  cemetery. 

25.  In  the  city  of  Newburgh.  A  tract  or  tracts  of  land  in 
the  city  of  New'burgh,  Orange  county,  for  the  purpose  of  erecting 
and  maintaining  thereon  a  public  building  for  the  accommodation 
of  the  post-ofiice  and  other  government  ofiices. 

26.  In  the  city  of  Watertown.  A  tract  or  tracts  of  land  in  the- 
city  of  Watertown  not  exceeding  two  acres,  for  the  erection  of  a 
government  building  thereon. 

27.  At  Mt.  McGregor,  Saratoga  county.  A  tract  of  land  upon 
Mt.  McGregor,  in  Saratoga  county,     *     *     *_ 

28.  On  Long  Island  and  Plumb  island  near  Sheepshead  bay. 
One  or  more  pieces  of  land,  measuring  in  the  aggregate  not  ex- 
ceeding sixty  acres,  situate  adjacent  to  and  on  the  east  side  of 
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the  present  military  post  of  the  United  States  at  Fort  Hamilton, 
Gravesend  bay,  New  York,     *     *     *, 

A  piece  of  land  on  Plumb  island  near  the  eastern  border  of 
Sheepshead  bay,  New  York,  measuring  fifty  acres,  more  or  less, 
taken  from  the  eastern  end  of  said  island,  *  *  *  containing 
fifty  acres,  more  or  less.  Upon  the  said  lands  so  acquired  near 
Fort  Hamilton,  and  upon  Plumb  island,  the  United  States  may 
erect  fortifications,  barracks,  wharves,  and  other  structures  for 
the  defense  of  the  southern  or  main  entrance  to  New  York  harbor. 

29.  Town  of  Southfield,  Richmond  county,  for  fortification 
purposes.  Two  parcels  of  land,  containing  in  the  aggregate  about 
six  and  one-half  acres,  situate,  lying  and  being  adjacent  to  each 
other,  near  to  and  southwest  from  the  military  post  of  Fort 
Wadsworth,  on  Staten  Island,  in  the  town  of  Southfield,  county 
of  Eichmond,     *     *     *. 

30.  Adjacent  to  Fort  Wadsworth.  All  those  certain  tracts  or 
parcels  of  land,  situate,  lying  and  being  in  the  village  of  Edge- 
water,  in  the  town  of  Southfield,  in  the  county  of  Eichmond, 
and  state  of  New  York,  adjacent  to  the  military  reservation  of 
Fort  Wadsworth,  on  Staten  Island,  as  follows,  to  wit :  One  certain 
tract  of  land,  containing  about  fourteen  acres,  and  the  land  and 
land  under  water  lying  in  front  thereof,  and  between  ordinary 
high-water  mark  of  New  York  bay  and  the  pier  and  bulkhead  line 
established  by  the  United  States,  and  four  certain  adjacent  tracts 
of  land,  containing  in  the  aggregate  about  eighty-two  acres,  and 
about  four  and  eight  hundred  and  fifty-five  one-thousandths  acres 
of  land  and  land  under  water,  lying  in  front  of  that  portion 
thereof  that  borders  on  the  shore  of  New  York  bay,  and  between 
ordinary  high-water  mark  of  said  New  York  bay  and  the  pier  and 
bulkhead  line  established  by  the  United  States;  and  the  United 
States  may  erect  fortifications,  barracks  and  other  public  buildings 
thereupon,  for  the  defense  of  New  York  harbor. 

31.  On  Ward's  island.  East  river.  New  York  county,  for  light- 
houses and  fog  signal  station.  All  that  certain  piece  or  parcel  of 
land  situated  on  Negro  point,  south  part  of  Ward's  island.  Hell 
Gate,  East  river,  in  the  city  of  New  York,     *     *     *, 

32.  In  the  city  of  Buffalo,  site  for  marine  hospital.  A  tract  of 
land  in  ihe  city  of  Buffalo,  or  in  the  county  of  Erie  within  ten 
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miles  of  the  boundaries  of  such  city,  to  be  used  as  a  site  for  a 
marine  hospital. 

33.  Esopus  island  in  Hudson  river,  Dutchess  county.  All  the 
southerly  part  of  Esopus  island  beginning  at  the  southerly  ex- 
tremity and  extending  northerly  to  an  east  and  west  line  across 
the  neck  of  land  connecting  the  two  main  portions  of  the  island 
at  its  narrowest  point  at  high-water,  and  the  land  shall  be  used 
only  for  the  purpose  of  erecting  thereon  a  light-house,  beacons, 
light-house  keepers'  dwelling  and  works  for  improving  navigation. 

34.  Lands  under  water  in  New  York  harbor.     *     *     *. 

35.  Lands  under  water  in  New  York  harbor.     *     *     *. 

36.  Water  supply  at  West  Point.  Any  lands  or  water,  or  any 
rights  or  easements  in  lands  or  water  in  the  town  of  Highlands, 
county  of  Orange  and  state  of  New  York,  at  or  adjacent  to 
Popolopen  creek  in  said  county  deemed  necessary  for  the  pur- 
pose of  increasing  the  water  supply  for  domestic  and  other  uses 
to  and  for  the  government  reservation  and  military  academy  at 
West  Point,  New  York,  and  consent  is  also  given  to  the  acquisition 
by  the  United  States  of  America  of  lands  and  water  and  rights  in 
lands  and  water  needed  for  the  erection  of  any  buildings  or  struc- 
tures necessary  to  carry  out  such  purposes  and  for  the  construction 
and  maintenance  of  a  pipe  line  or  other  condnits  adequate  to  carry 
euch  water  supply  from  the  reservoirs  erected  or  to  be  erected  by 
the  United  States  of  America,  upon  the  lands  acquired  by  it  for 
the  purposes  aforesaid  to  the  said  United  States  reservation  at 
West  Point,  New  York. 

37.  Constitution  island,  Putnam  county.  All  that  tract  of 
land  lying  east  of  the  easterly  bank  of  the  Hudson  river  and 
west  of  the  westerly  line  or  side  of  the  New  York  Central  and 
Hudson  River  railroad  company's  land  situate  in  the  county  of 
Putnam  and  state  of  New  York,  and  formerly  known  as  East 
Point,  and  now  commonly  known  as  Constitution  island,  lying 
opposite  to  the  West  Point  military  reservation. 

38.  In  county  of  Eockland.  *  *  *  And  also  all  lands, 
docks,  piers,  bulkheads  and  buildings;  water  and  lands  under 
water;  rights  of  navigation  and  dockage  and  riparian  rights; 
and  all  rights,  titles  and  forfeitures  of,  in  or  to  the  same;  per- 
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tainiiig  to  said  tract,  or  in  front  of,  or  between  the  same  and  the 
center  of  the  Hudson  river. 

And  it  is  hereby  provided  that  the  United  States  mfiy  hold  and 
use  said  tract  or  any  part  thereof  for  the  purpose  of  preserving, 
securing  and  employing  the  same  for  military,  naval  and  other 
pui'poses,  as  may  be  required,  the  same  to  be  applied  from  time  to 
time  to  such  of  said  purposes  as  may  be  designated;  and  the 
United  States  may  erect  fortifications  and  other  public  buildings 
and  lay  out  and  maintain  roads,  drill  grounds  and  other  open 
spaces  thereon,  and  build  docks,  piers,  bulkheads  and  wharves 
and  do  any  and  all  things  necessary  or  convenient  for  the  pur- 
poses aforesaid. 

39.  In  Queens  county,  for  range  lights  for  entering  Cold  Spring 
harbor.  Two  sites  not  exceeding  five  acres  each  for  the  establish- 
ment of  range  lights  for  entering  Cold  Spring  harbor.  Queens 
county. 

§  26.  Cession  during  ownership  by  the  United  States  and  use 
for  public  purposes,  with  reservation  of  right  to  serve  process. 
Title  and  jurisdiction  to  the  following  tracts  or  parcels  of  land 
have  been  ceded  to  the  United  States  by  this  state,  upon  specified 
conditions     *     *     * : 

1.  In  Cold  Spring  harbor.  Queens  county.  A  tract  of  land 
under  water  in  Cold  Spring  harbor,  Queens  county,  comprised 
within  a  circle  two  hundred  feet  in  diameter,  or  less  than  one 
acre  of  surface,  acquired  for  a  site  for  a  light-house  at  the  middle 
ground  in  said  hai'bor. 

2.  On  Staten  Island.  A  tract  or  tracts  of  land  on  Staten  Island, 
being  such  portions  of  the  Marine  Hospital  grounds  as  have  been 
conveyed  to  the  United  States  by  the  commissioners  of  the  land 
office  for  light-house  and  other  purposes. 

3.  At  sundry  places  for  light-house  purposes.  Certain  tracts 
of  land,  and  land  under  water,  from  time  to  time  deeded  to  the 
United  States,  and  occupied  for  the  construction  and  maintenance 
of  light-houses  and  keepers'  dwellings,  sketches  and  descriptions 
of  which  were  filed  in  the  office  of  the  secretary  of  the  state,  on 
or  before  April  20,  1874,  as  follows: 

No.  1.    Split  Eock,  Lake  Champlain,  Essex  county,  New  York, 
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containing  five  acres,  two  quarters  and  six  perches,  conveyed  to 
the  United  States  by  deed  'dated  the  fifteenth  day  of  July,  1837. 

No.  2.  Stuyvesant,  county  of  Columbia,  New  York,  contain- 
ing five  acresi,  conveyed  to  the  United  States  by  deed  dated  August 
thirteenth,  1828. 

No.  3.  Coxsackie,  county  of  Greene,  New  York,  containing 
five  acres,  conveyed  to  the  United  States  by  deed  dated  the  third 
day  of  August,  1828. 

No.  4.  Four  Mile  Point,  town  of  Coxsackie,  county  of  Greene, 
New  York,  containing  two  acres,  two  roods  and  twenty-five  rods, 
conveyed  to  the  United  States  by  deed  dated  the  twelfth  day  of 
February,  1831. 

No.  5.  Cedar-Island  light,  Gardiner's  bay,  town  of  Easthamp- 
ton,  county  of  Suifolk,  New  York,  conveyed  to  the  United  States 
by  deed  dated  the  twentieth  of  August,  1838. 

Also,  the  lands  lying  under  water,  and  known  as  submarine 
sites',  sketches  and  maps  of  which,  by  metes  and  'bounds,  have  been 
furnished  by  the  United  States  and  were  filed  in  the  office  of 
the  secretary  of  state,  on  the  twentieth  day  of  April,  1874,  viz. : 

No:  6.  Hart's  Island,  situated  in  Long  Island  sound,  Wesit^ 
Chester  county.  New  York,  at  the  south  end  of  Hart  island,  under 
water  and  beyond  low  water  mark,  containing  three  acres  and 
seventy-five  hundredths  of  an  acre. 

No.  7.  Execution  Rooks,  Long  Island  sound,  one  hundred  feet 
in  diameter,  containing  less  than  an  acre,  situated  seven-eighths  of 
one  mile  north  of  Sands  Point  light,  and  five  miles  to  the  north- 
east of  Fort  Schuyler. 

No.  8.  Robin's  Reef,  New  York  harbor,  containing  an  area  of 
less  than  one  acre. 

No.  9.  Long-beach  bar,  entrance  to  Greenport  harbor,  Long 
Island,  Suffolk  county.  New  York,  containing  an  area  of  less  than 
one  acre. 

No.  10.  Stratford  shoal.  Long  Island  sound.  New  York,  con- 
taining an  area  of  less  than  one  acre. 

No.  11.  Race  Rock,  off  Fisher's  Island  point,  at  the  western 
entrance  to  Fisher's  Island  sound,  Suffolk  county.  New  York, 
containing  an'  area  of  less  than  one  acre. 

No.  12.  Hudson  city,  middle  ground,  Hudson  river,  opposite 
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the  city  of  Hudteon,  county  of  Columbia,  New  York,  containing 
an  area  of  less  than  one  acre. 

No.  13.  Saugerties,  on  the  mud  flat  on  the  north  side  of  en- 
trance to  Saugerties  creek,  county  of  Ulster,  New  York,  con- 
taining an  area  of  less  than  one  acre. 

No.  14.  Eoah  Hook,  on  the  west  side  of  the  Hudson  river, 
behind  the  angle  of  the  dyke,  south  of  Roah  Hook,  New  York, 
contaiiring  an  area  of  less  than  one  acre. 

No.  15.  Parada  Hook,  on  a  point  of  rocks,  lower  end  of  dyke, 
on  west  side  of  the  Hudson  river.  New  York,  containing  an  area 
of  less  than  one  acre. 

No.  16.  Nine-mile  tree,  Castleton,  behind  the  center  of  dyke, 
on  the  east  side  of  the  Hudson  River,  New  York,  containing  an 
area  of  less  than  one  acre. 

No.  17.  Ctoss-oyer  dyke,  on  north  end  of  stone  dyke  below 
Al^bany,  om  the  west  side  of  the  Hudson  river,  New  York,  con- 
taining an  area  of  less  than  one  acre. 

No.  18.  Cuylers'  dyke,  on  the  east  side  of  the  Hudson  river,  on 
the  lower  or  south  end  of  dyke,  near  Albany,  New  York,  con- 
taining an  area  of  less  than  one  acre. 

No.  19.  Van  Wie's  point,  on  the  south  end  of  the  stone  dykes 
below  Albany,  New  York,  on  the  west  side  of  the  Hudson  river, 
containing  an  area  of  less'  than  one  acre. 

No.  20.  Potter's  or  Sea-flower  reef,  Fisher's  Island  sound,  Suf- 
folk county, .  New  York,  about  one  and  a  half  miles  north  of 
Ksiier's  island',  containing  an  area  of  less  than  one  acre. 

No.  21.  Sand  spit  entrance  to  Sag  Harbor,  Suffolk  county. 
Long  Island  sound,  New  York,  containing  an  area  of  less  than 
one  acre. 

No.  22.  Branford  reef,  abreast  of  Branford  harbor,  Long 
Island  sound,  New  York,  containing  am  area  of  less  than  one  acre. 

No.  23.  Eomer  shoal,  off  Sandy  Hook,  entrance  to  New  York 
harbor,  containing  an  area  of  less  than  one  acre. 

No.  24.  Oyster  Point,  Plumb  Gut  entrance  to  Gardiner's  bay. 
Long  Island  sound,  Suffolk  county,  New  York,  containing  an 
area  of  less  than  one  acre. 

No.  25.  The  Stepping  Stones,  about  one  mile  south  of  Hart 
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island,  Long  Island  sound,  New  York,  containing  an  area  of  less 
than  one  acre. 

No.  26.  Mill  reef,  opposite  New  Brighton,  in  the  Kill  von  KuU, 
Eichmond  county,  New  York,  containing  an  area  of  less  than 
one  acre. 

§  27.  Authorization  of  acquisition  hy  the  United  States,  and 
cession  of  jurisdiction  thereupon  during  ownership  hy  the  United 
States  and  use  for  public  purposes,  with  reservation  of  right  to 
serve  process.  The  United  has  been  authorized  to  acquire  the 
following  tracts  or  parcels  of  land,  and  jurisdiction  thereof  has 
been  ceded  to  the  United  Statesi  upon  such  acquisition,  on  speci- 
fied conditions     *     *     *. 

1.  In  the  city  of  New  York.  A  tract  of  land  in  the  city  of 
New  York,  fronting  on  Wall  street,  and  occupied  on  February 
1,  1857,  by  the  United  States  as  an  assay  office ;  and  also  the  prop- 
erty north  of  the  same,  fronting  on  Pine  street,  and  also  the 
property  adjoining  said  Pine  street  property  on  the  east,  and  oc- 
cupied by  the  United  States,  for  revenue  purposes,  on  February 
7,  1857,  as  offices  for  the  surveyor  for  the  port  of  New  York,  and 
also  that  piece  or  parcel  of  land  bounded  by  Park  row,  Beekman 
and!  Nassau  streets,  for  the  purpose  of  a  post-office. 

2.  In  the  city  of  New  York.  A  tract  or  tracts  of  land  in  the 
city  of  New  York,  and  not  exceeding  in  area  fifty  thousand  square 
feet,  for  a  site  for  a  post-office. 

3.  In  the  city  of  New  York.  A  tract  of  land  in  the  city  of 
New  York,  situated  in  the  first  ward  of  the  city  of  New  York, 
and  constituting  the  entire  square  formed  by  Wall,  William  and 
Hanover  streets,  and  Exchange  place,  and  the  Exchange  building 
and  improvements  erected  thereon,  covering  the  whole  of  said 
square,  for  the  purpose  of  a  custom-house. 

4.  In  the  city  of  New  York.  A  tract  of  land  in  the  city  of 
New  York,  being  so  much  of  land  belonging  to  the  corporation 
of  such  city,  and  immediately  adjoining  the  northerly  side  or 
boundary  of  the  land  conveyed  to  the  United  States  prior  to 
January  1,  1879,  by  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  for  a  site  for  a  post-office,  as!  is  now  covered 
by  two  sidewalks,  each  103  feet  and  six  inches  in  length,  by 
nineteen  feet  two  inches  in  width,  with  a  paved  passage-way  be- 


620  APPENDIX  II 

tween  eleven  feet  and  eleven  inches  in  width,  making  a  total  area 
of  218  feet  and  eleven  inches  in  length  by  nineteen  feet  and  tvro 
inches  in  width. 

5.  In  the  city  of  New  York.  A  tract  or  tracts  of  land  in  the 
city  of  New  York,  not  exceeding  in  area  two  hundred  thousand 
square  feet,  for  the  purpose  of  an  appraiser's  warehouse  and  other 
purposes. 

6.  In  the  city  of  Brooklyn.  Certain  tracts  of  lands  in  the 
city  of  Brooklyn  described  as  follows :  Six  lots  of  land  with  the 
warehouses  thereon  erected,  in  the  sixth  ward  of  the  city  of 
Brooklyn,  on  the  south  pier  of  the  property  of  the  Atlantic  Dock 
Company,  known  as  lots  Nos.  53,  54,  55,  56,  57  and  58,  on  the  said 
south  pier  of  the  Atlantic  Dock  Company,  on  a  certain  map  in- 
scribed "  map  of  property  in  the  sixth  ward  of  the  city  of 
Brooklyn,  port  of  New  York,  belonging  to  the  Atlantic  Dock 
Company,  surveyed  September,  eighteen  hundred  and  forty-one, 
by  Willard  Day  city  surveyor,"  said  lots  each  being  twenty-five 
feet  front  and  rear,  and  one  hundred  feet  deep  on  each  side,  for 
revenue  purposes. 

7.  In  the  city  of  Brooklyn.  A  tract  or  tracts  of  land  in  the 
city  of  Brooklyn,  for  a  site  for  a  post-ofiiee. 

8.  At  Hallett's  point,  Queens  county.  A  tract  or  tracts  of 
land  at  Hallett's  point.  Hell  Gate,  in  Queens  county,  *  *  * 
for  the  purpose  of  establishing  thereon  light-houses  or  other  aids  to 
navigation. 

9.  At  Coney  Island,  Kings  county.  Two  certain  tracts  of 
land  at  Coney  Island,  Kings  county,  *  *  *  for  the  purpose 
of  erecting  thereon  light-houses  and  fog  signals. 

10.  At  Staten  Islanc^  Richmond  county.  A  tract  of  land  at 
Staten  Island,  Richmond  county,  *  *  *  for  the  purpose  of 
erecting  a  light-house  thereon. 

11.  "West  Troy,  Albany  county.  Two  certain  tracts  of  land 
at  West  Troy,  town  of  Watervliet,  Albany  county,     *     *     *. 

12.  In  the  city  of  New  York  as  a  site  for  a  marine  hospital. 
*     *     * 

13.  Hart's  Island,  Long  Island  sound.  All  that  piece  or 
parcel  of  land  at  Hart's  Island,  in  Westchester  county,     *     *     *. 

§  28.  Cession  during  iise  for  purpose  thereof ^  with  reservation 


APPENDIX  II  621 

of  right  to  serve  process.  Title  and  jurisdiction  to  the  follow- 
ing tracts  or  parcels  of  land  have  been  ceded  to  the  United  States 
bj  the  state,  on  specified  conditions.     *     *     * 

1.  In  the  city  of  New  York.  A  tract  or  tracts  of  land,  and 
land  under  water  in  the  city  of  New  York,  not  exceeding  two 
hundred  and  fifty  feet,  being  a  portion  of  the  eastern  end  or  ex- 
tremity of  the  lands  and  lands  under  water,  formerly  known  as 
the  Battery  extension,  including  the  open  slip  or  basin  at  the 
easterly  end  thereof,  together  with  a  right  of  way  or  passage  not 
less  than  seventy-five  feet  in  width,  from  such  lands  over  and 
across  the  lands  adjacent  thereto,  known  as  the  Battery  ground, 
which  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York  have  been  authorized  to  convey  to  the  United  States,  ac- 
quired for  the  purpose  of  erecting  and  establishing  a  barge  office 
and  other  suitable  buildings  and  structures  for  the  transaction  of 
the  public  business  connected  with  the  United  States  revenue 
service,  and  for  the  landing  of  revenue  and  other  government 
hoats  and  barges,  for  the  use,  accommodation  and  convenience  of 
the  United  States  custom-house  for  the  port  of  New  York,  the 
title  of  this  state  in  which  the  commissioners  of  the  land  office 
have  been  directed  to  convey. 

2.  In  Kings  county.  Two  certain  tracts  of  land  in  Kings 
■county,  *  *  *.  These  cessions  were  made  for  the  purpose  of 
■erecting  and  maintaining  a  navy  hospital  and  other  necessary  edi- 
fices and  buildings. 

3.  At  Prince's  bay,  Kichmond  county.  A  tract  containing 
about  eight  acres  and  three-quarters  of  an  acre  of  land,  situ- 
ated at  Prince's  bay,  in  the  town  of  Westfield  and  county  of 
Richmond,  *  *  *  acquired  for  the  purpose  of  erecting  a 
light-house  thereon. 

4.  On  Staten  Island.  A  tract  of  land  not  exceeding  one  acre 
in  extent,  on  the  lands  belonging  to  the  state,  on  and  near  the 
southeastern  point  or  projection  of  Staten  Island;  to  be  laid  out 
in  such  a  manner  as  not  to  interfere  with  the  appropriate  uses  of 
the  military  grounds  of  Fort  Tompkins ;  acquired  for  the  purpose 
of  erecting  a  light-house  thereon. 

5.  In  Raritan  bay.     A  tract  of  land  under  water  in  Raritan 
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bay,     *     *     *     acquired   for  the  purpose  of  erecting  a  light- 
house thereon. 

6.  In  Fisher's  Island  sound.  A  tract  of  land  under  water 
in  Fisher's  Island  sound,  *  *  *  acquired  for  the  purpose 
of  erecting  a  lightrhouse  thereon. 

7.  At  Gardiner's  island,  Suffolk  county.  A  tract  of  land  on 
Gardiner's  island,  'Suffolk  county,  *  *  *  containing  about 
fourteen  acres  more  or  less,  acquired  for  the  purpose  of  erecting 
and  maintaing  thereon  a  light-house  and  other  necessary  buildings. 

8.  At  Rye,  Westchester  county.  A  tract  of  land  in  the  town 
of  Rye,  Westchester  county,  on  Captain's  island,  *  *  * 
acquired  for  the  purpose  of  erecting  and  maintaining  thereon  a 
light-house  and  other  necessary  buildings. 

9.  At  W'atervliet,  Albany  county.  A  tract  of  land  in  the 
town  of  Watervliet,  Albany  county,  *  *  *;  but  always  ex- 
cepting and  reserving  out  of  the  lands  above  described,  the  land 
occupied  by  the  Erie  canal,  one  rod  on  each  side  thereof,  and  also 
the  public  highway,  acquired  for  the  purpose  of  erecting  and  main- 
taining thereon  arsenals,  magazines,  dock  yards  and  other  neces- 
sary buildings. 

10.  In  towns  of  Theresa  and  Antwerp,  Jefferson  county, 
for  fish  hatchery.  Such  lands  and  the  rights  of  way  thereto 
in  the  towns  of  Theresa  and  Antwerp,  Jefferson  county,  as 
said  United  States  may  need,  require  and  secure  for  the  pur- 
poses of  a  United  States  fish  hatchery,     *     *     * 

§  29.  Authorization  of  acquisition  and  cession  of  jurisdiction 
tlierewpon,  during  use  for  purposes  thereof,  with  reservation  of 
right  to  serve  process.  The  United  States  has  been  authorized 
to  acquire  the  following  tracts  or  parcels  of  land,  and  jurisdiction 
thereof  has  been  ceded  to  the  United  States  upon  such  acquisi- 
tion on  specified  conditions     *     *     *_ 

1.  In  the  city  of  Brooklyn.  A  tract  or  tracts  of  land  in 
and  adjacent  to  the  city  of  Brooklyn,  *  *  *_  Such  acquisi- 
tion has  been  authorized  for  the  purpose  of  a  navy  yard  and  naval 
hospital,     *     *     *. 

2.  On  Staten  Island.  A  tract  of  land  on  Staten  Island, 
Richmond  county,  owned  by  William  H.  Aspinwall,  lying  mainly 
between  the  lands  of  the  United  States  and  New  York  avenue,  for 
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the  purpose  of  building  and  maintaining  forts,  magazines,  arsenals 
and  other  necessary  structures. 

3.  On  Long  Island.  A  tract  or  tracts  of  lalnd  on  Long 
Island,  Queens  county,  in  a  direction  opposite  Fort  Schuyler,  East 
river  (and  concurrent  jurisdiction  over  all  tlie  shores,  flats  and 
waters  contiguous  to  suet  lands,  within  400  feet  from  low  water 
mark,  measured  toward  the  channel,  and  over  tlie  land  lying  be- 
tween liigh  and  low  water  marks),  for  the  purpose  of  building 
and  maintaining  forts,  magazines,  dock-yards,  wharves  and  other 
necessary  structures  and  appendages. 

4.  On  Long  Island  and  Staten  Island.  A  tract  or  tracts  of 
land  adjacent  to  Fort  Hamilton,  Kings  county,  and  adjacent  to 
Fort  Tompkins  in  the  town  of  Southfleld',  Staten  Island,  mot  ex- 
ceeding 150  acres  together  with  all  the  shores,  flats  and  waters 
within  400  yards  from  low  water  mark,  contiguous  to  such  lands ; 
for  the  purpose  of  erecting  and  maintaining  thereon  batteries, 
forts,  magazines,  wharves  and  other  necessary  structures  with  their 
appendages. 

5.  In  Hudson  river.  Certain  tracts  of  land  under  water 
in  the  Hudson  river,  for  the  purpose  of  erecting  light-'houses, 
beacon  lights,  range  lights,  or  other  aids  to  navigation,  and  light 
keepers'  dwellings,  and  which  the  commissioners  of  the  land  oflice 
have  been  authorized  to  convey. 

6.  At  sundry  places  for  light-house  purposes.  Certain  tracts  of 
land  in  or  near  the  Hudson  river,  for  the  purpose  of  the  con- 
struction and  maintenance  of  light-houses  and  keepers'  dwellings, 
as  follows: 

1.  For  a  beacon  light  on  the  eastern  shore  of  the  river  near  the 
lower  end  of  Fish  House  bar. 

2.  For  a  beacon  light  on  a  dike  above  Fish  House  bar. 

3.  For  a  beacon  light  on  the  southern  part  of  an  island  near 
Hound  shore. 

7.  At  Danskamer  point,  near  Orange  county.  A  tract  of 
land  not  exceeding  one  acre,  situate  at  D'anskamer  point,  on  the 
western  side  of  the  Hudson  river,  at  a  point  near  the  northern 
boundary  of  Orange  coujity ;  and  also  a  tract  of  land  not  exceeding 
25  feet  square,  situate  at  the  Warrow  channel,  on  the  west  side  of 
the  Hudson  river,  in  Greene  county,  distant  about  three-fourths  of 
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a  mile  due  north  of  the  Four-Mile  point  lighitrhouse,  for  the  purpose 
of  esta^blishing  and  maintaining  light-houses,  fog  signals  or  other 
aids  to  navigation. 

8.  iN'ear  Tarrytown.  A  tract  of  laud  under  water  in  the  Hud- 
son river,  in  the  vicinity  of  Tarrytown  point,  for  the  purpose 
of  erecting  a  beacon  light  thereon,  when  the  site  thereof  shall  have 
been  selected  and  approved  by  the  commissioners  of  the  land  office 
and  a  description  thereof  filed  in  the  office  of  the  secretary  of 
state. 

9.  Sister  islands,  St.  Lawrence  county.  Certain  tracts  of  land 
in  St.  Lawrence  county,  known  land  designated  as  the  "  Sister 
islands,"  being  two  islands  situated  near  the  most  easterly  point 
of  Grenadier  island,  in  Canada,  for  a  site  for  a  light-house  and 
to  be  acquired  by  the  United  States  before  January  1,  1862. 

10.  At  Ogdensburgh,  St.  Lawrence  county.  A  tract  of  land 
in  Ogdensburgh,  St.  Lawrence  county,  *  *  *  for  the  pur- 
pose of  a  custom-house  and  post-office  with  court-rooms. 

11.  At  Hounsfield,  Jefferson  county.  A  tract  of  land  known 
as  Horse  island,  in  the  town  of  Hounsfield,  Jefferson  county, 
for  the  purpose  of  erecting  and  maintaining  a  light-house  and  other 
buildings  connected  therewith. 

12.  Near  outlet  of  Lake  Champlain.  A  tract  of  land  near 
the  outlet  of  Lake  Champlain  for  a  site  for  a  fort,  and  which 
the  commissioners  of  the  land  office  have  been  authorized  to  convey 
accordingly. 

13.  Near  mouth  of  Oswego  river.  A  tract  of  land  near 
the  mouth  of  the  Oswego  river,  Oswego  county,  known  as  the  old 
fort,  military  and  parade  ground,  for  the  purpose  of  re-establish- 
ing the  military  post,  of  rebuilding  the  fort,  rediDubts  and  bar- 
racks, of  improving  the  parade  grounds',  and  of  the  erection  of  a 
marine  hospital,  and  which  the  commissioners  of  the  land  office 
have   been    authorized   to    convey   accordingly.     *     *     *. 

14.  In  the  city  of  Buffalo.  A  tract  or  tracts  of  land  in  the 
city  of  Buffalo,  for  the  erection  of  forts',  magazines,  arsenals, 
dock-yards  and  other  needful  buildings  deemed  necessary  for  the 
protection  and  defense  of  sutfh  city. 

15.  In  Buffalo.  A  tract  or  tracts  of  land  adjacent  to,  or  in  the 
vicinity  of,  the  lands  owned  by  the  United  States,  and  occupied 
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on  January  1,  1842,  by  the  light-house  in  the  city  of  Buffalo ;  for 
the  purpose  of  erecting  a  fort,  battery  or  other  military  works 
thereon,  and  which  the  connnissioners  of  the  land  office  have  been 
authorized  to  convey  accordingly. 

16.  At  Black  Rock,  Erie  county.  Certain  tracts  of  land  in  the 
south  village  of  Black  Rock,  between  Lake  street  or  Broadway 
and  the  easterly  line  of  the  Buffalo  and  Black  Rock  railroad, 
or  north  of  block  133,  and  between  the  Erie  canal  and  Black  Rock 
harbor,  or  lands  adjacent  thereto,  reserving  a  free  and  uninter- 
rupted use  and  control  in  the  canal  commissioners  of  all  that 
may  be  necessary  for  canal  and  harbor  purposes ;  for  the  purpose 
of  erecting  and  establishing  a  fort,  battery,  barracks,  parade 
ground  or  military  post,  and  which  the  commissioners  of  the  land 
office  have  been  authorized  to  convey  accordingly. 

17.  At  Black  Rock  and  Buffalo.  A  tract  of  land  in  the 
south  village  of  Black  Rock,  Erie  county,  *  *  *  as  may  be 
required  by  tbe  United  States  of  America,  and  necessary  for  the 
purpose  of  erecting  and  establishing  a  fort,  battery,  barracks, 
parade  ground  or  military  post;     *     *     *. 

18.  In  Sackett's  Harbor.  Such  lands  in  the  village  of 
Sackett's  Harbor,  county  of  Jefferson,  for  the  erection  of  forts, 
magazines,  arsenals,  dock  yards  and  other  needful  buildings  as  the 
government  of  the  United  States  may,  deem  necessary,  and  on  the 
property  owned  or  to  which  it  has  or  may  acquire  title. 

§  30.  Authorization  of  acquisition  and  cession  of  jurisdiction 
thereupon,  with  reservations  of  concurrent  jurisdiction  and  right 
to  serve  -process.  The  United  States  has  been  authorized  to  ac- 
quire the  following  tracts  or  parcels  of  land,  and  jurisdiction 
thereof  has  been  ceded  to  the  United  Statesi  upon  such  acquisition, 
on  specified  conditions     *     *     *. 

1.  At  Watervliet,  Albany  county.  A  tract  of  land  in  the  town 
of  Watervliet,  Albany  county,  *  *  *  containing  38  acres 
and  ''/lo  of  an  acre;  but  always  execepting  and  reserving  out  of 
the  lands  above  described  one  rod  in  width  along  the  west  side 
of  the  Erie  canal,  for  the  purpose  of  erecting  and  maintaining 
thereon  arsenals,  magazines  and  other  necessary  buildings. 

'2.  At  Watervliet,  Albany  county.  A  tract  of  land  in 
the  village  of  West  Troy,  town  of  Watervliet,  Albany  county, 
40 
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*  *  *  for  the  purpose  of  erecting  and  maintaining  thereon 
arsenals,  magazines  and  other  necessary  buildings,  and  of  using 
ihe  grounds  in  connection  with  the  arsenal  buildings  already  erects 
ed  prior  to  the  acquisition  thereof. 

3.  In  the  city  of  Buffalo.  A  tract  of  land  in  the  city  of 
Buffalo,  *  *  *  for  the  purpose  of  erecting  and  maintain- 
ing the  necessary  piers  to  protect  the  said  canal  or  channel  and  a 
light-house  at  or  near  the  mouth  thereof. 

4.  In  the  city  of  Buffalo.  A  tract  or  tracts  of  land  situate 
in  the  city  of  Buffalo,  and  the  town  of  Black  Eock,  Erie  county ; 
for  the  purpose  of  erecting  and  maintaining  a  sea  wall  connect- 
ing with  the  pier  on  the  south  side  of  the  Big  Buffalo  creek, 


§  31.  Cession  durmg  ownership  hy  the  United  States  and  use 
for  purposes  thereof,  with  sundry  reservations.  Title  and  juris- 
diction to  the  following  tracts  or  parcels  of  land  has  been  ceded 
to  the  United  States  upon  specified  conditions     *     *     * : 

1.  In  the  city  of  New  York.  A  tract  of  land  and  land  under 
water,  in  the  city  of  New  York,  *  *  *  acquired  for  the  de- 
fense and  siafety  of  the  city  of  New  York. 

2.  In  the  city  of  New  York.  A  tract  of  land  or  land  under 
water  in  the  city  of  New  York,  *  *  *  acquired  for  the  de- 
fense and  safety  of  the  city  of  New  York. 

3.  In  East  river.  A  tract  of  land  under  water  in  East  river 
at  the  Wallabout  bay,  and  adjoining  the  navy  yard  of  the  United 
States,  *  *  *  acquired  for  the  defense  and  safety  of  the 
city  of  New  York. 

The  free  and  common  use  of  the  waters  not  appropriated  by 
the  United  States  for  wharves  or  fortifications  to  the  eastward 
of  the  navy  yard  of  the  United  States  and  the  westward  of  the 
east  boundary  line  of  the  land  above  described,  is  reserved  to 
the  people  of  this  state. 

§  32.  Cession  during  use  for  purposes  thereof,  with  sundry 
reservations.  Title  and  jurisdiction  to  the  fallowing  tract  or 
parcel  of  land  has  been  ceded  to  the  United  States  by  this  state 
upon  specified  conditions     *     *     *: 


APPENDIX  II  627 

1.  At  New  Utrecht.  A  tract  of  land  in  the  town  of  New 
Utrecht,  Kings  county,  on  the  easterly  side  of  the  Narrows',  at 
the  entrance  into  the  bay  of  New  York,  and  upon  a  reef  called 
Hendrick's  reef,  *  *  *  acquired  for  the  defense  and  safety 
of  the  city  of  New  York. 

§  33.  Cession  with  sundry  reservations.  Title  and  jurisdic- 
tion to  the  following  described  tract  or  parcel  of  land  has  been 

ceded  to  the  United  States  by  this  state  upon  specified  conditions 
*     *     * 

Town  of  Greenbush.  A  tract  of  land  in  the  town  of  Greenbush 
in  the  manor  of  Eensselaerwick,  county  of  Rensselaer  *  *  * ; 
ajcquired  for  the  purpose  of  erecting  magazines,  arsenals,  barracks 
and  other  needful  buildings. 

§  34.  Cession  during  use  for  purposes  thereof,  with  sundry 
reservations.  Title  and  jurisdiction  of  the  following  described 
tracts  or  parcels  of  land  has  been  ceded  to  the  United  States  by 
this  state  on  specified  conditions     *     *     * : 

Three  separate  tracts  of  land  in  the  county  of  Oneida,  the 
county  of  Albany  and  the  county  of  Clinton,  *  *  *;  ac- 
quired for  the  defense  and  siafety  of  the  state. 

§  35.  Cession  of  jurisdiction  to  lands  acquired  for  light-house 
purposes.     *     *     * 

§  36.  Acquisition  iy  condemnation.  When  the  United  States 
shall  have  been  authorized  by  law  to  acquire  title  to  any  real 
property  within  this  state,  sudh  title  may  be  acquired  by  gift  or 
grant  from  the  owners  thereof,  or  by  condemnation  if,  for  any 
reason,  the  United  States  is  unable  to  agree  with  the  owners  for 
the  purchase  thereof. 
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Article  4 

Purchase  and  Acquisition  of  Land  hy  the  United  States 

Section  50.  Consent  of  state  to  purchase  of  land  and  record  of 
comveyances. 

51.  Proceedings  for  acquiring  title. 

52.  Governor  may  execute  deed  or  release. 

53.  *     *     * 
g^    *     *     * 

55.  Delivery  and  filing  of  deeds  and  leases. 

56.  *     *     *. 

57.  *     *     * 

§  50.  Consent  of  state  to  purchase  of  land  and  record  of  con- 
veyances. The  consent  of  thei  state  of  New  York  is  hereby  given 
to  the  purchase  by  the  government  of  the  United  States,  and  under 
the  authority  of  the  same,  of  any  tract,  piece  or  parcel  of  land 
from  any  individual  or  individuals,  bodies  politic  or  corporate 
within  the  boundaries  of  this  state,  situate  upon  or  adjacent  to 
the  navigable  waters  thereof,  for  the  purpose  of  erecting  thereon 
light-houses,  beacons,  light-house  keepers'  dwellings,  works  for 
improving  navigation,  post-offices,  custom-houses,  fortifications, 
and  all  deeds,  conveyances  or  other  papers  relating  to  the  title 
thereof  shall  be  recorded  in  the  office  of  the  register  or  county  clerk 
of  the  county  where  the  said  lands  are  situated. 

§  51.  Proceeding  for  acquiring  title.  Whenever  the  United 
States  is  desirous  of  purchasing  or  acquiring  the  title  to  any  tract, 
piece  or  parcel  of  land  within  the  boundaries  of  this  state  for 
any  of  the  purposes  aforesaid,  and  can  not  agree  with  the  owner 
or  owners  thereof  as  to  the  purchase  thereof,  or  if  the  owners  of 
any  of  said  lands  are  unknown,  infants,  of  unsound  mind,  or  non- 
residents, or  if  for  any  other  reason  a  perfect  title  can  not  be 
made  to  said  lands,  or  any  part  thereof,  the  United  States,  by  any 
agent  authorized  under  the  hand  and  seal  of  any  head  of  an 
executive  department  of  the  government  of  the  United  States,  is 
authorized  to  apply  to  the  supreme  court  of  the  state,  in  and  for 
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the  county  wifhin  which  the  said  lands  are  situated,  to  have  the 
said  lands  condemned  for  the  use  and  benefit  of  the  United  States, 
under  the  provisions  of  the  statutes  of  this  state  applying  to  con- 
demnation of  lands. 

§  52.  Governor  may  execute  deed  or  release.  Whenever  the 
United  States,  by  any  agent  authorized  under  the  hand  and  seal 
of  any  head  of  an  executive  department  of  the  government  of  the 
United  States,  shall  cause  to  be  filed  'and  recorded  in  the  office  of 
the  secretary  of  state  of  tihe  state  of  New  York,  certified  copies  of 
the  record  or  transfer  to  the  United  States  of  any  tracts  or  parcels 
of  land  within  this  state,  which  have  been  acquired  by  the  United 
States  for  -any  of  the  purposes  aforesaid,  together  with  maps  or 
plats  and  descriptions  of  such  lands  by  metes  and  bounds,  and  a 
certificate  of  the  attorney-general  of  the  United  States  that  the 
United  States  is  in  possession  of  said  lands  and  premises  for 
either  of  the  works  or  purposesi  aforesaid,  under  a  clear  and  com- 
plete title,  the  governor  of  this  state  is  authorized,  if  he  deems  it 
proper,  to  execute  in  duplicate,  in  the  name  of  the  state  'and  under 
its  great  seal,  a  deed  or  release  of  the  state  ceding  to  the  United 
States  the  jurisdiction  of  said  tracts  or  parcels  of  land  as  herein- 
after provided. 


§  55.  Delivery  and  filing  of  deeds  and  leases.  One  of  the  deeds 
or  leases  so  executed  in  duplicate  shall  be  delivered  to  the  duly 
authorized  agent  of  the  United  States,  and  the  other  deed  or  re- 
lease shall  be  filed  and  recorded  in  the  office  of  the  secretary  of 
state  of  the  state  of  New  York;  and  said  deed  or  release  shall 
become  valid  and  effectual  only  upon  such  filing  and  recording  in 
said  office. 
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APPENDIX     II-A. 

DEEDS  OF  CESSION  TO  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 
FOUND  IN  CANAL  BOAElD'S'  SAFE  IN  OOMPTEOLLEiR'S  OFIFICE. 


ERIE 

CANAL. 

Inst 

Date  of 

Date  of 

Location 

Bundle 

.    No. 

Name. 

Form. 

Cession. 

Endorsed. 

5 

1 

Ackley,  Samuel. 

1816 

1816-11-2 

4 

17 

"        Samuel. 

1817 

1817-8-7 

Madison  Co. 

4 

26 

Beebe,  David. 

" 

1817-8-27 

tt 

4 

15 

"         Solomon. 

It 

1817-'8-ia 

tt 

4 

8 

Beecher,  Sherman. 

tt 

"     "  11 

" 

4 

21 

Walter. 

« 

"      9-8 

tt 

3 

4 

OJellinger,  John. 

" 

-     "      7-30 

Utica. 

1 

38 

Berry,  Daniel. 

tt 

1819-1-1 

2 

30' 

Bettinger,  George. 

tt 

1817-® 

2 

16 

"          John. 

tt 

1817-8-29 

2 

17 

Blake,  Homer. 

« 

181T-9-* 

2 

9 

"      Hector. 

tt 

1817-8-30 

1 

32 

Bleecker,  H.  N. 

tt 

1821-5-3 

5 

15 

Breed,  Thomas. 

ISlfi 

1816-9-11 

3 

1 

Breese,  A. 

1817 

1817-8-4 

(Reserving  some 
Utica  lots.) 

2 

29 

Britton,  Abraham. 

« 

1817-8-30 

2 

37 

Brooks,  Gilbert. 

(( 

1817-9-6 

4 

22 

Brower,  Aaron. 

C( 

1817-S-29' 

Madison  Co. 

4 

22. 

Mary. 

« 

1817-8-29 

(( 

1 

29 

Buck,  Aholiab. 

1816. 

1816-9-16 

5 

10 

"      Elijah,  Jr. 

tt 

1816-9-18 

Z 

1 

Burchard,  G. 

1817 

1817-8-4 

Utica. 

2 

13 

Burton,  Smith. 

{t 

1817-8-29 

4 

12 

Brown,  Timothy. 

tt 

1817-8-13 

Madison  Co. 

2 

52 

Camp,  Israel  D. 

it 

1817-9-5 

3 

16 

Capron,  iSeth. 

tt 

1817-7-30 

Whites  town. 

5 

13 

Carter,  Levi. 

1S16 

l«16-9-ff 

1 

45 

Casler,  Nicholas. 

1817 

1819-1-30 

4 

16 

Clark,  iSilvester. 

» 

1817-8-13 

Madison  Co. 

2 

32 

Clarke,  Peter. 

(( 

1817-9-13 

4 

19 

Covell,  Ephraim. 

« 

1817-18-7 

Madison  Co. 

2 

24 

Crane,  James  K. 

(( 

1817-9-13 

4 

7 

Culver,  Elias. 

tt 

1817-8-12 

Madison  Co. 

a 

35 

Davis,  Thomas. 

tt 

1817-8-30 

4 

1 

Douglass,  Zebulon. 

tt 

1817-'8-12 

Madison  Co. 

3 

8 

Dudley,  Charles  B. 

tt 

1820-9-15 

(Herkimer         & 

3 

8 

"        Islandina. 
13. 

tt 

tt     tt  tt 

Oneida      Count- 
ies) 

See 

page  4 
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1 

36 

Earl,  Samuel. 

1817 

1819-1-9 

2 

10 

Ellis,  M. 

" 

1817-9-3 

5 

14 

Field,  Peter. 

1816 

1816-9-13' 

5 

7 

iFoster,  Martin. 

(( 

1816-9-3 

1 

37 

Frank,  John. 

1817 

1819-1-10 

4 

13 

French,  Alpheua. 

(( 

1817-8-13 

Madison  Co. 

3 

13 

Furgeaon,  Daniel. 

te 

1817-8-5 

Frankfort 

3 

13 

"          James. 

a 

it          tt      It 

Frankfort. 

3 

3 

Gere,  William. 

a 

1817-7-30 

Utica. 

4 

37 

'Gethart,  Henry. 

it 

1817-8-27 

Madison  Co. 

2 

18 

Gevy,  Mathew. 

" 

1817-8-29 

1 

41 

Gillespie,  T.  B. 

ft 

1819-1-30 

5 

6 

Goes,  iMs,thew. 

1816 

1816-8-12 

3 

14 

Hamilton,  Elizabeth. 

Special. 

1817-10-4 

Utica   &   Frank- 
fort. (Mentions 
Cosby's      Man- 
or) 

3 

54 

Hamilton,  James. 

1817 

1817-9-13 

3 

19 

Hart,  Ephraim. 

it 

1817-7-30 

Utica. 

2 

31 

Harter,  Conrad. 

ft 

1817-8-30 

Z 

59 

Bigby,  Seth. 

(( 

1817-9-13 

3 

39 

Higley,  Samuel  H. 

" 

1817-9-13 

3 

8 

Hinsdale,  David,  Jr. 

(1 

1817-9-3 

4 

30 

HoUaday,  Samuel. 

it 

1817-9-9 

Madison  Co. 

3 

13 

Hopkins,  Nathan. 

" 

1817-9-3 

3 

19 

Hovey,  Alfred. 

" 

1817-9-13 

3 

17 

Hunt,  Montgomery. 

u 

1817-7-30 

Utica,    except    1 
lot. 

3 

51 

"      Walter. 

K 

1817-9-3 

3 

4 

Huntley,  Adam  S. 

ti 

1817-3-30 

3 

36 

Ira. 

a 

1817-8-31 

4 

39 

Jansen,  Gerd. 

(( 

1817-9-8 

Madison  Co. 

a 

15 

Kellogg,  Aaron. 

" 

1817-9-6 

3 

50 

Henry. 

tt 

1817-9-1 

3 

14 

Paul. 

" 

1817-8-30 

3 

IS 

Kenning,  G. 

it 

1817-«-7 

Oneida   Reserva- 
tion. 

4 

24 

Kenraier,  Henry. 

tt 

1817-8-27 

Madison  Co. 

3 

3 

Lee,  Joseph  M. 

(t 

1817-8-33 

Madison  Co. 

4 

33 

"     Sherebiah. 

tt 

1817-8-32 

(( 

4 

20 

'Lewis,  Nathan. 

tt 

it       tt_     n 

tt 

5 

3 

Lincoln,  Leonard. 

1816 

1816-8-13 

3 

58 

Low,  Peter. 

1817 

1817-9-3 

3 

10 

Lynch,  Dom. 

te 

1816-8-31 

"  ubicumque." 

5 

9 

McLoud,  Lewis. 

1816 

1816-9-l» 

2 

41 

McMullen,  Hugh. 

1817 

1817-9-5 

3 

3« 

MlcQueen,  Daniel. 

(( 

1817-9-3 

1 

2. 

Miller,  M.  J. 

tt 

1830-9-15 

(Oneida   &  Her- 
kimer.) 
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1 

35 

Morgan,  A. 

1817 

1819-1-9 

1 

34 

D. 

(( 

1819-1-9 

2 

31 

Munro,  David. 

(( 

1817-9-17 

3 

7 

"        Peter  Jay. 

1816 

1816-8-21 

"  ubicumque." 

1 

39 

Meyers,  Henry. 

1817 

1819-1-1 

2 

20 

Olcott,  James. 

(( 

1817-9-2 

4 

5 

"       J.,  Jr. 

tt 

1817-8-11 

Madison  Co. 

4 

9 

Olds,  Ira  M. 

tc 

1817-8-12 

I* 

2 

6 

Palmer,  Charles. 

<( 

1817-8-30 

2 

42 

Sanford. 

" 

1817-9-1 

2 

33 

Peek,  Enos,  Jr. 

(( 

1817-9-3 

4 

4 

Perkins,  Reuben. 

" 

1817-8-13 

Madison  Co. 

2 

40 

Pickard,  Joseph. 

" 

1817-9-5 

5 

5 

Pool,  Peter. 

1816 

1816-8-13 

4 

28 

Powers,  Jason  W. 

1817 

1817-9-9 

Madison  Co. 

5 

8 

"        Samuel. 

1816 

1816-9-10 

2 

3 

Raymond,  Ebenezer. 

1817 

1817-S-30 

2 

23 

"          John. 

" 

1817-8-30 

2 

43 

Ti'ayner,  James,  Jr. 

tt 

1817-9-6 

5 

12 

Redfield,  James  W. 

1816 

1816-9-10 

2 

28 

Roberts,  John  iL. 

1817 

1817-8-30 

1 

33 

Ropf,  John 

tt 

1821-5-3 

1 

40 

Shoemaker,  Rudolph  I. 

" 

1819-1-9 

1 

43 

Robert. 

t( 

1819-1-9 

4 

3 

Smalley,  Sylvanus. 

it 

1817-8-13 

Madison  Co. 

2 

44 

Smith,  Aaron. 

" 

1817-9-5 

4 

6 

"      Peter. 

It 

1817-10-14 

Madison  Co.  (ex- 
cept land  sold 
on  contract.) 

2 

25 

"      Samuel  B. 

' 

1817-9-6 

2 

34 

Springsteed,  Jaeot. 

t 

1S17-9-3 

2 

60- 

Squire,  Linus. 

1 

1817-9-3 

1 

44 

Staring,  Henrrick. 

' 

1819-1 

1 

42 

Steel,  Nicholas. 

' 

1819-1-30 

4 

14 

Stone,  Adam. 

' 

1817-8-13 

Madison  Co, 

4 

11 

.Storms,  John. 

' 

11        ^i      (f 

tt 

2 

46 

Sweeting,  Lewis. 

t 

1817-9-2 

2 

11 

Tuttle,  James. 

tt 

1817- 

3 

9 

Tallmadge,  Eliza. 

Special. 

1817-11-18 

(Oriskany         & 
Fonda's  Patent) 

3 

9 

M.  B. 

tt 

1817-11-18 

((            tt 

2 

56 

Thompson,  William. 

1817 

1817-9-5 

2 

22 

Tilden,  Simon. 

" 

1817-9-13 

4 

18 

Towns,  Stephen. 

" 

1817-9-9 

Madison  Co. 

2 

5 

Turner,  Zebedee. 

tt 

1817-9-6 

2 

45 

Tyler,  Comfort. 

" 

1817-9-13 

3 

6 

Van  Rensselaer,  Jerem. 

" 

1817-7-30 

Utica. 

3 

15 

Van  Sanvoort,  Abraham 

(( 

1817-8-4 

Utiea. 

2 

47 

Van  Velzer,  John. 

' 

1817-8-31 

APPENDIX  II-A 


633 


Inst 

Date  of 

Date  of 

Location 

Bundle. 

No. 

Name. 

Form. 

Cession. 

Endorsed. 

4 

10 

W«bb,  John  P. 
White,  • 

1817 

11 

1817-8-13 
1817- 

Madison  Co. 

2 

49 

"      Aaron. 

*' 

1817-&-3 

2 

48 

"      Jonathan. 

ii 

1817-9-3 

3 

55 

Whitmore,  Benjamin. 

it 

1817-9-13 

5 

2 

Wil«s,  Daniel. 

1816 

1816-8-12 

a 

3 

Willcox,  David. 

1817 

1817-8- 

' 

2 

271 

Williams,  John. 

a 

1817-8-2'6 

3 

5 

N. 

a 

1817-7-30 

Utica. 

2 

57 

Willia. 

tf 

1817-8-29 

2 

53 

Wilson,  G-eorge. 

" 

1S17-9-13 

2 

53 

,    "        (Margaret. 

" 

1817-9-13 

5 

4 

Wolaver,  Nicholas. 

1816 

1816-8-12 

3 

11 

Wolcott,  Solomon. 

1817 

1817-8-5 

('Reserving    cer- 
tain       Utica 
rights.) 

2 

26 

Wooster,  Isaac. 

" 

1817-8-27 

2 

7 

Worden,  Jonathan. 

" 

1817-9-1 

5 

11 

Young,  James. 

1816 

1816-9-15 

4 

25 

Yule,  Joseph. 

1817 

1817-8-11 

Madison  Co. 

1 

31 

iSchermerhorn,  John  L. 
et  al. 

1821-5-10 

Schenectady. 

1 

46 

Vrooman,  Adam  S. 
et  al. 

" 

1821-6-7 

Schenectady. 
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FOUND  IN  CANAL  BOARD'S  SAFE'  IN  COMPTROLLER'S  OFFICE. 

OHAMPfLAIN  CANAL. 


Inst. 

Date  of 

Date  of 

Location 

Bundle. 

No.              Name. 

Form. 

Cession. 

Endorsed 

6     Adenis,  Jeremiah. 

1817 

1817-10-15 

None. 

10    Anderson,  Andrew. 

" 

1817-10-19' 

it 

13     Atwood,  Samuel. 

a 

1817-10-17 

it 

4    IBaker,  Chas. 

it 

1817-10-11 

" 

23     Boyce,  Abraham. 

i( 

1817-10-14 

ii 

25     Baker,  John. 

it 

1817-10-11 

it 

11     Coleman,  [Brewster. 

ti 

1817-10-13 

" 

12     Clark,  Geo. 

" 

1817-10-21 

it 

26    Cook,  Daniel. 

it 

1817-10-13 

it 

27    iCampbell,  Joseph. 

it 

1817-10-13 

" 

20    Dings,  John. 

" 

1817-10-11 

" 

1     Eddy,  Timothy. 

" 

1817-10-11 

it 

17    Elliott,  Cady. 

it 

1817-10-13 

" 

19     Eddy,  Asa. 

a 

1817-10-11 

it 

18     Finn,  William. 

ii 

1817-10-11 

ti 

2    Force,  Freeman. 

" 

1817-10-13 

" 

10    Goodrich,  Asa. 

it 

1817-10-19 

" 
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Inst 

Date  of         Date  of 

Location 

ndle.     No. 

Name.                          Form.           Cession.         Endorsed 

1         e 

Hall,  Nathaniel.                   1817         1817-10-15       None. 

1             9 

High,  Nathan.                           ' 

1817-10-11 

c 

1            15 

Hicks,  William.                        ' 

1817-10'-13 

t 

1           14 

Kne«land,  Ichabod.                  ' 

1817-10-13 

c 

1              8 

Lawrence,  John.                       ' 

1817-10-11 

I 

1        as. 

Levy,  Moses.                             ' 

1817-10-15 

' 

1             5 

Moore,  Phineas.                        ' 

1817-10-11 

( 

1             7 

Mitchell,  Rosel. 

'            1817-10-11 

i 

1        la 

(Moore,  William  A.                  ' 

1817-10-21 

' 

1        iz 

MeCroken,  Chas. 

1817-10-21 

t 

1           21 

Miller,  John.                             ' 

1817-10-13 

' 

1           24 

Pitcher,  Nathaniel.                  ' 

1817-10-11 

t 

1           2» 

Parke,  John.                             ' 

1817-10-15 

t 

1           2« 

Running,  Stephen.                    ' 

1817-10-15 

< 

1           30 

Rood,  Chas.                               ' 

1817-10-13 

I 

1           16 

Sherwood,  Adiel.                      ' 

1817-10-13 

( 

1           22 

Thomas,  John.                          ' 

1817-10-11 

i 

1             3 

White,  John.                             ' 

1817-10-17 

• 

1             6 

Wheeler,  Milancton.                ' 

1817-10-15 

' 

1             6 

Wiswell,  Amos.                       ' 

1817-10-15 

t 

EEILEASBS  TO  THE  STATE  BY  THE  OWNERS  OiF  HYDRAULIC  WORKS 
ON  THE  iROiUTE  OF  THE  CROOKED  LAKE  CANAL,  FOUND  IN  TiBnE 
CANAL  BOARD'S  SAIFIE  IN  THE  COMPTROLILER'S  OFMCE. 


Inst. 

Date  of 

Date  of 

Location 

Bundle. 

No.             Name. 

Form. 

Cession. 

Endorsed 

e 

1    Andrews,  Jeremiah. 

1829 

1830-8-17 

Yates  Co. 

6 

e    Brownell,  William. 

ii 

1829-12-28 

ti 

6 

8     Babcock,  William. 

<t 

1829-12-14 

tt 

6 

12    Beekman,  Henry. 

tt 

1830-1-25 

tt 

6 

13    Bogert,  H.  H.  &  el. 

ft 

1830-8-17 

« 

6 

14    Beekman,  Henry. 

" 

1830-5-27 

tt 

6 

18     Brownell,  William. 

(( 

1830-5-27 

tt 

6 

10    Henderson,  Richard. 

<l 

1829-12-12 

it 

« 

3    Jillett,  Jeremiah. 

It 

1830-5-27 

l( 

6 

20    Jillett,  Jeremiah. 

6 

4    Lawrence,  Samuel. 

tt 

1830-5-27 

tc 

6 

9     Lawrence,  John,  Jr. 

f( 

1830-2-4 

it 

6 

15     Lawrence,  Samuel. 

n 

1829-12-12 

tt 

6 

11    Mallory,  M. 

(( 

1829-9-3 

tt 

6 

5    Shermian,  Geo. 

cc 

1830-5-27 

€t 

6 

7    Sheppard,  Morris  F. 

tc 

1830-5-29 

ft 

« 

16'    Sheppard,  M.  F. 

tt 

1829-10-1 

tt 

6 

17     Shearman,  Geo. 

tt 

1829-8-27 

tt 

6 

1    Way,  William. 

tt 

1830-3-17 

« 

6 

2    Wagener,  Abraham. 

tt 

1830-5-31 

tt 

6 

19"    Wagener,  Abraham. 
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APPENDIX  III. 

Recommended    by 


STATE  OF  NEW  YORK 

OEEICE  OE  SUPERINTENDENT  OP  PUBLIC  WORKS 

REVOCABLE  PERMIT 

AlbanTj 19 ...  . 

Whebeas, 

a  corporatioii  duly  formed  and  organized  under  and  by  virtue  of 
the  Laws  of  this  State,  has  made  application  for  permission  to 


and  has  filed  in  this  office  maps,  plans  and  profile,  showing  the 
state  land  at  the  location  referred  to  and  the  details  of  the  work 
proposed  to  be  done. 

Theeepoee^  permission  is  hereby  granted  to  said 


as  asked  for  in  said  application,  and  described  above,  at  its  own 
cost  and  expense,  upon  the  following  conditions  and  restrictions : 

1st.  This  permit  shall  not  be  assigned  or  transferred  without 
the  written  permission  of  the  Superintendent  of  Public  Works. 

2nd.  No  work  shall  be  commenced  under  this  permit  until  such 
time  as  an  Inspector,  appointed  by  the  Superintendent  of  Public 
Works',  shall  be  present ;  and  in  case  of  any  violation  of  this  pro- 
vision this  permit  is  void  and  shall  be  without  force  or  effect. 

See  page  59. 
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Srd.  All  work  authorized  by  this  permit  shall  be  done  in  accordr 
ance  with  the  maps,  plans'  and  profile  now  on  file  in  this  office,  and 
in  accordance  with  the  special  and  general  conditions  hereinafter 
contained. 

4th.  All  work  authorized  by  this  permit  shall  be  done  under 
the  supervision  of  the  Superintendent  of  Public  Works,  or  In- 
spector to  be  appointed  by  him,  and  the  salary  of  said  inspector 
together  with  all  necessary  expenses  of  inspection,  shall  be  paid  by 

said 

and  the  work  shall  be  done  at  such  times  as  the  Superintendent  of 
Public  Works  shall  direct,  and  so  as  not  to  interfere  with  the 
free  and  perfect  use  of  the  canals,  or  endanger  the  lives  or  property 
of  any  persons,  and  particularly  of  those  engaged  in  repairing, 
operating  or  navigating  the  canal. 

5th.     In  the  event  that  any  vessel  or  float  is  subjected  to  delay 

by  reason  of  the  work  authorized  by  this  permit,  said 

shall  pay  to  the  owner  of  saich  vessel  or  float 

so  delayed,  such  amount  as  will  fairly  compensate  such  owner  for 
the  delay  or  loss  of  time  occasioned  to  him  by  the  operations  herein 

authorized ;   and  in  the  event  that  the  said 

and  the  said  owner  are  unable  to  agree  as  to 

the  amount  of  compensation  to  be  paid  for  such  delay,  the  amount 
of  such  payment  shall  be  determined  by  the  Superintendent  of 
Pulblic  Works,  and  the  sum  fixed  by  him  shall  be  and  become 

binding  upon  said and 

shall  be  paid  by to  such  owner. 

The  inspector  appointed  by  the  Superintendent  of  Public  Works 
pui"suant  to  the  fourth  paragraph  of  this  permit,  shall  ascertain 
whether  or  not  any  boats  have  been  delayed  by  the  work  herein 
authorized,  and  shall  determine  the  extent  of  the  damages  suffered, 
and  shall  report  such  facts  to  the  Superintendent  of  Public  Works 
for  his  final  determination. 

6  th.  Any  and  all  canal  banks  or  other  structures  which  may 
be  disturbed  or  interfered  with  during  the  progress  of  the  work, 

shall  be  restored  to  a  perfect  condition  by  said 

,  at own  cost  and  ex- 
pense. 
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Special  Specifications  and  Conditions  : — 


7th.     Said shall  be 

deemed  and  held  liable  for  and  shall  pay  all  damages  that  may 
occur  or  arise,  either  to  the  State  or  to  individuals,  in  consequence 

of  the  construction,  maintenance  or  use  of  siaid 

or  by  reason  of  any  work  done  under  or  authorized  by 

this  permit. 

8th.  The  work  authorized  by  thisi  permit  shall  be  commenced 
promptly,  and  progressed  to  completion  within  three  months  from 
the  date  of  this  permit ;  and  in  the  event  that  such  work  is  not  so 
commenced  and  completed  within  such  time,  this  permit  shall  be 
deemed  to  be  revoked,  and  said  work  shall  not  be  commenced  with- 
out a  renewal  of  this  permit  in  writing  by  the  Superintendent  of 
Public  Works. 

9  th.  The  Superintendent  of  Public  Works  reserves  the  right 
at  any  time  to  revoke  and  annul  this  permit  and  cause  said.  .  .  . 

to  remove  said 

and  any  or  all  structures  placed  thereon  under  this 

permit  at.  . .  .own  cost  and  expense  from  off  State  land;  also  the 
right  on  the  part  of  the  State  of  re-entry  and  reoccupanoy  of  such 
lands  covered  by  this  permit,  as  the  free  and  perfect  use  of  said 
Canal  at  any  future  time  may  require,  or  as  may  be  necessary  for 
making  any  repairs,  improvements  or  alterations  in  the  same;  or 
for  any  cause  whatsoever. 

10th.  Under  no  circumstances  shall  any  structure  erected  or 
maintained  on  State  land  under  this  permit,  be  used  for  the  sale  or 
storage  of  intoxicating  liquors. 

11th.  In  case  of  the  revocation  or  cancellation  of  this  permit 
by  the  Superintendent  of  Public  Works,  it  is  agreed  by  said.  . . . 

,  that  notice  duly  mailed  to 

at  the  address  given  below,  will  be  deemed  by 

as  full  and  complete  notice  of  such  revocation  and  cancellation. 
|^^12th.     This  permit  shall  not  hecome  effective,  nor  shall  any 
work  be  commenced  under  the  same,  until  the  oriainal  thereof. 
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duly  accepted,  shall  have  been  returned  to  the  office  of  the  Super- 
intendent of  Public  Works. 

IN  TESTIMONY  WHEKEOF,  I  have 
hereunto  set  my  hand  and  affixed 
the  official  seal  of  said  office,  the  day 
and  year  first  above  written. 

Superimtendent  of  Public  Works. 


ACCEPTANCE  OF  PEKMIT 

The  undersigned, ,  of 

,  N.  Y.,  hereiby  duly  acknowledges  receipt  of 

and  accepts  the  foregoing  revocable  permit  issued  to 

by  the  Superintendent  of  Public  Works  of  the  State  of 

New  York,  and  hereby  duly  convenants  and  agrees  to  faithfully 
perform  all'  the  requirements  and  <ybey  all  the  conditions  therein 
contained. 

In  case  of  the  revocation  or  cancellation  of  this  permit  by  the 

Superintendent  of  Public  Works,  notice  of  same  mailed  to 

at will  be  full 

and  complete  notice  to of  such  revocation  and  cancellation. 

Dated, ,  N.  Y., ,191 


By. 


(Acknowledgment,  if  an  individual.) 

State  of  New  Yoek,         | 
County  of ■ .  .\ 

On  this day  of , 

191 .  . .  .,  before  me,  the  subscriber,  personally  appeared 

, to  me  known  to  'be  the  person 

described  in,  and  who  executed  the  foregoing  instrument,  and  he 
duly  acknowledged  to  me  that  he  executed  the  same. 


Notary  Public 
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(Ackaowledgment,  if  a  corporation.) 

State  of  New  Yoek^,         | 
County  of j 

On  this day  of , 

191 .  .  .  .,  before  me,  the  subscriber,  personally  came 

to  me  known,  who  being  by  me  duly 

sworn,  did  depose  and  say  that  he  resides  in 

;  that  he  is  the 

of  the , 

the  corporation  described  in  and  which  executed  the  foregoing  in- 
strument; that  he  knows  the  seal  of  said  corporation;  that  the 
seal  affixed  to  said  instrument  is  such  corporate  seal ;  that  it  was 
so  affixed  by  authority  of  the  Board  of  Directors  of  said  corpora- 
tion, and  that  he  signed  his  name  thereto  by  like  authority. 


Notary  Public 


(Acknowledgment,  if  a  firm  or  co-partnership.) 

State  of  New  Yoek^         | 
County  of ^ 

On  this day  of , 

191.  . .  .,  before  me,  the  subscriber,  personally  appeared 

,   to  me  known  and  known  to 

me  to  be  the  individual  who  executed  the  foregoing  instrument 

as  a  member  of  the  co-partnership  of 

,  who  being  by  me  duly  sworn,   did  depose   and 

say,  that  he  resides  in ;    that  he 

is  a  member  of  the  above-named  co-partnership  which  is  composed 

of  himself   and 

.  .  . . ,  who  are  all  the  persons  interested  therein ;  that  he  executed 
the  foregoing  instrument  on  behalf  of  the  said  co-partnership  and 
as  a  member  thereof ;  that  he  was  authorized  to  execute  the  same ; 
and  he  acknowledged  to  me  that  he  executed  the  same  on  behalf 
of  the  said  co-partnership  for  the  purposes  therein  stated. 


Notary  Public 
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APPENDIX  IV. 


m  THE  MATTEK  OF  CONSTEUING-  THE  CANAL  LAW, 
SUBDIVISION  13  OF  SECTION  33,  RELATIVE  TO 
CUTTING  ICE  ON  STATE  CANALS. 

(Opinion  dated  December  19,  1916) 

Hon.  William  W.  Wotherspoon,  State  Superintendent  of  Public 
Works,  submitted  an  inquiry  as  to  whether,  since  the  canalization 
of  portions  of  the  Mohawk  and  Hudson  rivers,  under  su'bdivision 
13  of  Section  33  of  the  Canal  Law,  in  view  of  the  fact  that  the 
improvement  of  the  Hudson  and  Mohawk  rivers  has  been  accom- 
plished not  only  by  deepening  the  same,  and,  in  some  localities  by 
raising  the  pool  elevation  by  means  of  dams,  thus  providing  a 
greater  area  of  water  than  the  natural  water  area,  and  that  at 
every  point  on  the  canalized  rivers  some  improvement  has  been 
made  which  has  changed  the  natural  conditions,  he  has  authority 
to  issue  permits  and  exact  compensation  as  a  condition  of  per- 
mitting persons  to  harvest  ice  therefrom  and  to  exact  compensa- 
tion for  cutting  ice  on  said  canalized  rivers^  in  the  following  .class 
of  cases: 

1.  Where  the  river  channel  has  been  deepened  without  appropri- 
ation by  the  State  of  any  land  on  either  side  of  the  river. 

2.  Where  by  the  appropriation  of  land  on  either  side  of  the 
river  the  State  itself  becomes  the  riparian  owner  and  its  land 
must  be  crossed  to  reach  the  river. 

3.  Where  the  elevation  of  the  river  has  been  raised  by  the  con- 
struction of  dams  and  areas  of  the  water  vastly  increased,  the 
State  acquiring  flowage  rights  on  either  shore. 

4.  Where  the  sole  improvement  to  the  river  has  been  deepening 
of  its  bed  but  no  appropriation  has  been  made  of  land  on  either 
side  of  the  stream  nor  any  increase  in  the  surface  area. 

WooDBUETj  Attorney-General.  Broadly  speaking  I  am  of  the 
opinion  that  the  application  of  subdivision  13,  section  33  of  the 

See  page  61. 


APPENDIX  IV  641 

■■Canal  Law  is  limited  to  the  artificial  canals  of  the  State  and  to  the 
works  connected  therewith  such  as  reservoirs,  feeders,  etc.,  and 
has  no  application  to  ice  formed  on  the  canalized  Hudson  and 
Mohawk  rivers. 

In  determining  the  rights  of  the  State  in  the  premises  two 
fundamental  rules  must  'be  borne  in  mind. 

First.  The  general  rule  is  well  settled  that  on  non-navigable 
rivers,  at  least,  the  right  to  harvest  ice  is  in  the  owner  of  the 
;bed  thereof. 

In  40  Cyc.  844  the  rule  is  laid  down  that 

"Ice  forming  upon  water  belongs  to  the  owner  of  the  soil  beneath 
the  water." 

"A  riparian  proprietor  is  the  owner  of  the  ice  which  forms  over 
that  portion  of  the  bed  of  the  stream  which  he  owns  and  has 
-the  right  to  cut  and  sell  it.     *     *     *." 

In  29  Cyc.  331  the  rule  is  laid  down  that 

"  The  owner  of  the  soil  under  the  water  is  ordinarily  the  sole 
and  exclusive  owner  of  the  ice  forming  upon  such  water  and  the 
riparian  ownership  of  the  bed  of  a  stream  carries  with  it  the 
right  to  the  ice  forming  upon  that  surface  as  far  as  the  riparian 
right  to  the  soil  extends.     *     *     *." 

In  Slingerland  v.  International  Contracting  Co.,  43  App.  Div. 

215,  224;    affd.,  169  N.  Y.  60,  the  court  says:     "The  owners 

of  the  waters  of  a  mill  pond  own  the  ice  formed  upon  it.     The 

owner  of  the  bed  of  a  stream  owns  the  ice  within  it  (Myer  v. 

Whitaker,  55  How.  Pr.  376;    Swan  v.  Goff,  39  App.  Div.  95) 
*     *     * " 

The  same  rule  is  laid  down  in  Valentino  v.  Schantz,  216 
N^.  Y.  1,  where  it  is  said :  "  A  riparian  owner  above  a  mill  dam 
has  the  fixed  and  well-defined  right  to  take  ice  from  the  stream 
where  it  flows  over  his  land.  The  owners  of  the  mill  dam  cannot 
avail  themselves  of  such  right,  notwithstanding  the  fact  that  their 
action  may  be  said  to  have  rendered  its  exercise  possible." 

Applying  this  rule  it  was  held  in  Green  Island  Ice  Co.   v. 

Norton,  105  App.  Div.  331 ;  affd.,  198  N.  Y.  529,  that  the  State 

being  the  owner  of  the  fee  of  the  bed  of  the  Mohawk  basin  it 

was  competent  for  the  legislature  to  restrict  the  right  to  take  ice 

41 


643  APPENDIX  IV 

therefrom  to  persons  obtainiiig  permission  so  to  do  from  the  Super- 
intendent of  Public  Works. 

"  If  (says  the  court)  the  ice  belongs  to  the  owner  of  the  fee 
where  it  is  formed,  then  the  ice  in  question  here  belongs  to  the 
State.  '  Lands  appropriated  by  the  canal  authorities  for  the  use 
of  the  canal,  under  the  statute,  are  held  by  the  State  in  fee.' 
(ISweet  V.  City  of  Syracuse,  129  N.  Y.  316,  334;  Heacock  & 
Berry  v.  State  of  ISTew  York,  105  id.  248.) 

"  It  seems  to  me  that  the  control  that  the  State  has  over  the 
canals  and  their  waters  isi  different  from  that  which  it  exercises 
over  the  navigable  waters  of  the  State.  The  one  it  exercises  by 
right  of  sovereignty,  and  '  among  other  rights  which  pertain  to 
sovereignty  is  that  of  using,  regulating  and  controlling  for  special 
purposes  the  waters  of  all  navigable  rivers  or  streams,  whether 
fresh  or  salt,  and  without  regard  to  the  ownership  of  the  soil 
beneath  the  water.'  (Smith  v.  City  of  Kochester,  92  E".  Y.  463, 
477.) 

"  In  the  case  of  its  canals,  as  we  have  seen,  it  owns  the  fee  of 
the  land  beneath  the  waters  and  the  strip  of  land  on  each  side; 
it  owns  it  as  it  ovnis  its  public  buildings,  and  while  that  owner- 
ship is  for  the  benefit  of  the  people,  and  one  in  which  the  people 
have  an  interest,  that  interest  is  a  collective,  not  a  several  interest, 
not  an  interest  which  permits  any  one  of  the  people  by  right 
of  first  appropriation  to  take  a  portion  thereof  and  reduce  it  to 
private  ownership." 

It  will  be  observed  that  the  court  clearly  distinguishes  between 
the  rights  of  the  State  in  its  canal  proper  and  in  its  navigable 
waters  canalized. 

The  same  distinction  is  pointed  out  in  Gould  on  Waters  (3d  ed. 
Sec.  191)  where  it  is  said  that :  "  When  the  State  appropriates  the 
fee  of  land  for  the  construction  of  canals,  the  former  owner  has 
no  right  to  take  ice  therefrom;  but  if  the  canal  is  simply  a 
servitude  the  owner  of  the  fee  is  entitled  to  take  the  ice  when  its 
removal  does  not  interfere  with  the  navigation  or  the  use  of  the 
waters  for  hydraulic  purposes." 

A  reading  of  the  communication  of  the  Superintendent  of 
Puiblic  Works  presenting  this  inquiry  discloses  that,  in  the  main, 
the  State  has,  in  the  exercise  of  its  reserved  sovereign  right,  and 
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without  any  appropriation,  merely  entered  upon  and  improved 
the  navigation  of  these  navigable  streams. 

Such  action  did  not,  in  my  opinion,  serve  to  divest  riparian 
owners  of  any  riparian  rights,  or  the  public  of  any  rights  which 
they  possessed  in  these  waters  prior  to  the  State's  entry.  If  prior 
thereto  they  possessed  the  right  to  cut  ice  thereon  the  mere  fact 
that  the  State  has  seen  fit  to  enter  upon  and  make  use  of  the  streams 
for  canal  purposes,  and  accordingly  to  alter  the  natural  conditions 
to  meet  the  needs  of  navigation,  does  not  divest  them  of  those 
rights. 

Riparian  owners  on  these  rivers  whose  title  extends  to  the  thread 
of  the  stream  would  seem  under  the  rule  heretofore  stated  (in  the 
absence  of  the  exercise  by  the  State  of  the  power  of  eminent 
domain,  depriving  them  of  the  right),  entitled  to  harvest  ice 
formed  on  the  water  within  their  property  lines'. 

In  Williams  v.  City  of  Utica,  217  N".  Y.  162,  it  was  held  that 
the  patent  therein  involved,  because  of  the  peculiar  language  em- 
ployed, carried  title  to  the  bed  of  the  Mohawk  river;  but  in  the 
more  recent  case  of  Danes  v.  State,  219  N.  Y.  67,  the  Court  of 
Appeals  reiterates  the  general  rule  that  the  title  to  the  beds  of  the 
Mohawk  and  Hudson  rivers  above,  as  well  as  below  the  influence 
of  the  tide,  is  in  the  State. 

I  think  it  may  fairly  be  laid  down  as  a  general  rule,  permitting 
of  but  few  exceptions,  that  the  State  holds  fee  title  to  the  beds 
of  the  Mohawk  and)  Hudson  rivers,  but  it  holds  this  title  not  as 
a  proprietor  but  as  a  sovereign  in  trust  for  the  people. 

As  stated  in  Rosemiller  v.  State,  58  L.  E.  A.  (Wis.)  93,  98: 

"  Wherever  the  title  to  the  beds  of  navigaible  waters  is  in  the 
State  for  public  purposes,  all  the  incidents  of  public  waters  at 
common  law  exist,  and  that  they  include  the  public  right  of  tak- 
ing ice  to  the  same  extent  as  the  right  of  taking  fish,  etc." 

The  rule  is  stated  in  29  Cyc.  331  as  follows:  "In  the  ab- 
sence of  a  statute  to  the  contrary,  where  the  State  owns  the  bed  of  a 
stream,  the  right  to  cut  ice  thereon  is  a  common  right  of  the  public, 
where  there  is  no  interference  with  any  other  person  to  a  like 
enjoyment,  subject  only  to  such  mere  police  regulations  as  the  leg- 
islature may  prescribe  to  preserve  the  common  right.  Subject 
to  such  rules,  one  person  has  the  same  right  to  the  ice  formed  upon 
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public  waters  as  has  another  until  there  has  been  an  actual  appro- 
priation of  such  ice.  The  State  is  not  the  owner  of  ice  formed 
on  public  waters,  and  has  no  right  to  sell  it.  The  limit  of  State 
authority  to  interfere  with  the  taking  of  ice  from  public  waters  is 
the  making  of  regulations  which  will  preserve  the  common  right 
to  do  so." 

In  Slingerland  v.  International  Contracting  Co.,  43  App.  Diy. 
215,  224;  affd.,  169  IST.  Y.  60,  the  court  says :  "  The  State  owns, 
the. Hudson  river  in  trust  for  the  use  of  the  public.  Apart  from 
the  statute  about  to  be  considered  (referring  to  the  statutes  now 
embodied  in  Art.  XVI  of  the  General  Business  Law),  the  ice 
formed  upon  it,  like  the  fish  within  it,  becomes  the  property  of  the 
captor  who  first  peacefully  seizes  it." 

The  opinion  of  the  Court  of  Appeals  in  the  same  case  (169- 
N.  Y.  60,  72)  states  that:  "  The  Hudson  river  being  a  navigable 
stream,  the  ice  formed  therein  belongs  to  the  first  appropriator 
and  the  right  to  take  it  is  one  owned  in  common  with  the  public; 
except  as  an  exclusive  privilege  is  conferred  by  the  statute  upon 
the  owners,  ■  or  lessees,  of  ice  houses  on  the  river  of  cutting  and 
gathering  the  ice  formed  in  the  waters  adjacent  to  their  lands, 
upon  compliance  with  certain  conditions.  (Chap.  953,  Laws  of 
1895;  Chap.  388,  Laws  of  1879.)" 

In  American  Ice  Co.  v.  Catskill  Cement  Co.,  43  Misc  Kep.  221, 
226,  the  court  says,  speaking  of  the  Hudson  river,  that:  "It 
has  been  the  law  of  this  State  until  the  legislature  otherwise  de- 
creed (By  Chap.  953,  Laws  of  1895  and  Chap.  264,  Laws  of 
1899)  that  this  ice  was  common  property  and  belonged  to  the 
first  appropriator."  See  also  Briggs  v.  Knickerbocker  Ice  Co., 
11  Misc.  Kep.  197. 

The  New  York  cases  cited  had  to  do  with  the  Hudson,  a  river 
navigable  in  law  as  well  as  in  fact;  but  the  authorities  appear  to 
apply  the  rule  there  laid  down  to  rivers  navigable  in  fact  but 
not  in  law  (such  as  the  Mohawk,  and  the  Hudson  above  tide  water), 
the  title  to  which  is  held  by  the  State  as  a  sovereign  in  trust  for 
the  public,  and  to  hold  that :  "  The  right  of  every  person  within 
the  State  to  enjoy  its  public  waters  for  every  legitimate  purpose, 
including  the  cutting  and  appropriation  of  ice,  which  does  not 
wrongfully  interfere  with  the  right  of  any  other  person  to  like  en- 
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joyment,  sulbject  only  to  such  mere  police  regulations  as  the  legis- 
lature may  in  its  wisdom  prescribe  to  preserve  the  common  heri- 
tage of  all  is  a  constitutional  right  of  all  persons  within  the  State," 
and  that  the  State  possesses  no  such  property  right  or  interest  in 
the  waters  of  such  streams  or  the  ice  formed  therefrom  as  will  per- 
mit it  to  sell  the  same.     Kosemiller  v.  State,  58  L.  E.  A.  (Wis.)  93. 

The  disitinction  in  this  respect  between  ice  forming  on  canalized 
streams  and  on  artificial  canals  is  adverted  to  in  the  opinion  of 
the  court  in  Green  Island  Ice  Co.  v.  Norton,  supra.  It  lies  in  the 
different  character  of  the  State's  ownership  of  the  two  things. 

As  to  ice  forming  upon  its  public  rivers  which  have  merely  been 
canalized,  the  only  power  possessed  by  the  State  is  one  of  regula- 
tion. 

So  far  as  the  Hudson  is  concerned,  the  upland  owners  possess- 
ing ice  houses'  on  the  banks  thereof  are  afforded  a  preferential 
right  to  the  ice  forming  thereon  by  virtue  of  the  provisions  of 
article  XVI  of  the  G-eneral  Business  Law,  which  has  been  sus- 
tained by  the  courts  only  as  an  exercise  of  the  State's  power  to 
regulate  the  taking  or  appropriation  of  the  ice.  Slingerland  v. 
Internationa]  Contracting  Co.,  43  App.  Div.  215;  affd.,  169  N.  Y. 
60. 

Applying  these  rules  to  the  above  enumerated  sitiiations: 

1.  The  fact  that  the  State  has  entered  upon  these  rivers  and 
merely  canalized  and  deepened  them  (without  making  any  appro- 
priation) does  not  in  my  opinion  operate  to  divest  riparian  owners 
or  the  public  of  their  former  rights  to  the  ice  formed  thereon. 

2.  The  fact  that  the  State  has  appropriated  or  owns  portions 
of  the  banks  of  these  rivers  has  no  bearing  on  the  question  of 
the  right  of  the  public  or  the  riparian  owners  to  cut  ice  thereon, 
the  determining  factors  being  that  the  rivers  are  public  navigable 
rivers  and,  assuming  that  the  State  has  any  title  to  the  bed,  it  is  as 
a  sovereign  in  trust  for  the  public. 

3.  With  respect  to  the  situations  enumerated  in  the  third  classi- 
fication, I  am  informed  that  at  certain  points  on  the  Hudson  and 
Mohawk  rivers  the  State  has  erected  dams  which  cause  the  water 
to  overflow  the  natural  banks  of  the  river  and  submerge  large 
areas  of  natural  upland  to  which  the  State  has  by  appropriation 
or  otherwise  obtained  the  absolute  fee  title.     Thus  a  large  ice  field 


646  APPENDIX  IV 

lias  been  created  on  and  over  land  outside  of  the  natural  bed  of  the 
river,  to  which  land  the  State  owns  the  absolute  fee  title. 

While  the  State  has  no  title  to  the  ice  formed  within  the  limits 
of  the  natural  bed  of  these  rivers,  applying  the  rule  laid  down  in 
Green  Island  Ice  Co.  v.  Norton,  supra,  and  other  cases,  I  am  per- 
suaded that  it  has  such  a  proprietary  title  to  and  interest  in  the 
ice  formed  on  these  artificial  areas,  without  the  limits  of  the 
natural  bed,  that  it  may  sell  or  dispose  of  the  same  and  that  the 
aforesaid  provisions  of  Section  33  of  the  Canal  Law  apply  to  ice 
found  on  these  areas. 

4.  Under  the  state  of  facts  assumed  in  the  fourth  classification 
I  think  the  State  does  not  possess  the  right  to  sell  the  ice  formed 
upon  these  rivers. 

I  have  not  considered  it  necessary  and  have  not  intended  by  the 
foregoing  to  express  any  opinion  as  to  whether  the  riparian  owners 
along  these  streams  possess  any  rights  in  the  ice  formed  thereon 
superior  to  the  rights  of  the  general  public. 
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PRIVILEQES  m  CONNECTION  WITH  CANAL  LANDS 

E.EG.  71.  Trespassmg  on  canal  lands.  No  person  shall  enter 
upon,  occupy  or  make  use  of  any  canal  lands,  or  use  or  occupy 
any  structure  thereon,  without  permission  in  writing  from  the 
Superintendent  of  Public  Works.  Section  466  of  the  Penal  Law 
makes  a  violation  a  misdemeanor. 

Reg.  72.  Removal  of  materials  a  felony.  No  person  shall  take 
or  remove  from  canal  lands  any  earth,  sand,  gravel,  rock,  grass, 
hay,  timber  or  brush,  or  any  article  or  thing,  without  permission 
in  writing  from  the  Superintendent  of  Public  Works.  Section  466 
of  the  Penal  Law  makes  a  violation  a  misdemeanor. 

Reg.  73.  Ice  cutting  privilege.  No  person  shall  cut  ice  from 
any  of  the  canals  of  the  State  without  permission  in  writing  from 
the  Assistant  Superintendent  of  Public  Works.  The  standard 
fee  for  ice-cutting  privilege  is  $25  per  acre. 

Reg.  74.  Permits  for  privileges  on  canal  la/nds.  Under  the  Con- 
stitution, any  permit  issued  by  the  Superintendent  of  Public 
Works  must  be  subject  at  all  times  to  revocation.  No  lease,  ease- 
ment or  permanent  right  in  connection  with  the  canals  or  the 
lands  connected  therewith  may  be  granted.  Application  for  any 
privilege  on  or  in  connection  with  canal  lands  should  be  made 
to  the  Superintendent  of  Public  Works,  and  should  set  forth 
clearly  the  nature  of  the  privilege  desired.  If  temporary  occu- 
pation of  the  land  is  desired  the  proposed  use  should  be  clearly 
set  forth  and  a  tracing  plan  8%  inches  wide  and  as  long  as  may 
be  necessary,  drawn  to  scale,  should  be  submitted,  showing  the 
location  of  the  land  proposed  to  be  used,  or  which  will  be  affected 
by  the  granting  of  such  privilege,  and  the  ownership  of  adjacent 
lands. 

Reg.  75.  Expense  of  investigations.  The  actual  and  necessary 
expense  incurred  by  the  Superintendent  of  Public  Works,  or  his 


See  page  67. 
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representative,  in  making  an  investigation  and  report  on  anj 
application  may,  in  the  discretion  of  the  Superintendent  of  Public 
Works,  be  charged  to  the  applicant  for  such  permit,  and  if  the 
Superintendent  of  Public  Works  so  requires,  such  applicant  shall 
advance  the  necessary  funds  to  meet  such  expense  previous  to  the 
making  of  such  investigation. 

Reg.  76.  Considerations  for  permits.  A  consideration  may  be 
imposed  in  any  permit  granted  by  the  Superintendent  of  Public 
Works  for  the  use  of  canal  lands.  The  granting  of  a  permit  to 
any  person  for  the  occupancy  or  use  of  any  canal  lands  or  any 
buildings  or  structures  upon  the  same  shall  not  constitute  a  rela- 
tion between  the  State  and  such  party  of  landlord  and  tenant,  but 
such  permit  shall  be  deemed  a  naked  license  only  to  the  party 
receiving  such  permit  to  enjoy  the  privileges  conferred  by  it  at 
his  own  risk  and  responsibility  until  such  permit  is  revoked  or 
canceled  by  the  Superintendent  of  Public  Works.  'No  permit 
issued  by  the  Superintendent  of  Public  Works  shall  be  deemed  in 
force  or  effect  until  the  same  has  been  duly  accepted  by  the  party 
receiving  the  permit,  and  such  acceptance  in  the  form  specified 
by  the  Superintendent  of  Public  Works  shall  be  filed  in  his  office. 

Eeg.  77.  Permits^  by  whom  issued.  No  official  or  any  employee 
connected  with  the  State  canals,  other  than  the  Superintendent 
of  Public  Works,  or  the  Deputy  Superintendent  of  Public  Works, 
shall  have  the  right  or  authority  to  grant  or  give  any  right  or  per- 
mit to  enter  upon,  occupy  or  make  use  of  the  canal  lands  or  the 
structures  connected  therewith,  or  to  take  from  such  lands  any 
material  or  thing  under  the  control  of  the  Superintendent  of 
Public  Works.  A  permit  for  any  such  purpose  which  does  not 
bear  the  signature  of  the  Superintendent  of  Public  Works  or  the 
Deputy  Superintendent  of  Public  Works,  will  be  deemed  to  have 
been  issued  without  authority. 

Eeg.  78.  Permits  revocable.  Every  permit  of  whatsoever  kind 
issued  by  the  Superintendent  of  Public  Works  or  the  Deputy 
Superintendent  of  Public  Works  shall  be  revocable  at  any  time 
by  the  Superintendent  of  Public  Works. 

Reg.  79.  Permits  not  transferable.  No  permit  issued  by  the 
Superintendent  of  Public  Works  or  the  Deputy  Superintendent 
of  Public  Works  shall  be  assigned  or  transferred  without  the 
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consent  in  writing  of  the  Superintendent  of  Public  Works  or  the 
Deputy  Superintendent  of  Puhlic  Works.  Violation  of  this  regu- 
lation in  itself  will  invalidate  the  permit. 

Eeg.  80.  Permits  for  residence,  etc.,  not  grarded.  No  permits 
for  the  use  of  canal  lands  for  residential  purposes,  or  for  th& 
sale  of  malt  or  spirituous  liquors  will  be  granted,  nor  shall  any 
of  the  canal  lands  be  used  for  speculative  purposes.  A  permit 
when  granted  shall  be  for  the  use  and  benefit  of  the  person  receiv- 
ing it  only. 

Reg.  81.  Penalty  for  violation  of  regulations.  Unless  other- 
wise sipecificaliy  provided,  the  penalty  for  a  violation  of  either  of 
the  foregoing  regulations  shall  be  as  fixed  by  the  Superintend- 
ent of  Public  Works,  the  amount  of  which  penalty  shall  not  be 
less  than  five  dollars  nor  more  than  twenty-five  dollars  for  each 
violation.  The  imposition  on,  or  payment  of  a  penalty  by,  an. 
offender  shall  not  relieve  him  from  payment  to  the  State  of  suol» 
sum  as  shall  reasonably  cover  the  cost  and  expense  of  repairing 
or  renewing  any  structure  injured  or  damaged  by  his  act. 

Adopted  and  issued  August  1,  1917. 

Filed  in  the  office  of  the  Comptroller  August  1,  1917. 

Note. —  For  any  amendments  or  changes  inquire  of  Superintendent  of 
Public  Works.  i 
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APPENDIX  VI. 

EULES  AND  REGULATIONS  GOVEENING  THE  PEO- 
CEDUEE  IN  CONNECTION  WITH  THE  ACQUISITION 
OF  LANDS  PURSUANT  TO  THE  PEOVISIONS  OF 
CHAPTEE  569  OF  THE  LAWS  OF  1916,  AND  CHAPTEE 
146  OF  THE  LAWS  OF  1917,  AS  AMENDED. 

(Adopted  April  25,  1918) 


Purchase 


The  Conservation  Commission  shall  make  a  thorough  examin- 
ation of  such  lands  as  are  offered  for  sale  to  the  State  for  State 
park  purposes  and  desired  by  the  Commission,  for  the  purpose  of 
ascertaining  conditions  of  the  forest  growth  thereon  and  the  value 
of  such  lands. 

If  the  Conservation  Commission  after  determining  the  value 
of  the  lands  offered,  can  agree  with  the  owner  thereof  upon  a 
price  for  same,  the  Commission  shall  obtain  from  the  owner  a 
formal  offer  in  writing  which  shall  include  the  following: 

A.  Specific  description  of  the  lands  offered  for  sale. 

B.  In  case  of  reservations,  a  specific  description  of  the  property 
or  rights  to  be  reserved. 

C.  Price  at  which  said  lands  are  offered. 

D.  Same  shall  be  executed  and  acknowledged  in  duplicate. 


In  case  an  offer  in  writing  is  satisfactory  to  the  Conservation 
Commission  and  approved  as  to  form  by  the  Attorney  General, 
the  Conservation  Commission  may  recommend  to  the  Commis- 
sioners of  the  Land  Office  the  purchase  of  the  lands  so  offered  in 
the  following  manner : 


See  page  148. 
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A.  By  a  formal  letter  of  recommendation  in  duplicate  stating 
price,  name  of  owner  with  address,  and  a  brief  description  of 
tte  property,  signed  by  the  Commissioner. 

B.  Submit  on  white  paper  for  filing  in  loose  leaf  cover,  a 
synopsis  of  the  land  and  such  information  as  may  be  useful  to 
the  Commissioners  of  the  Land  Office,  same  to  be  dated. 

C.  Submit  on  pink  paper  for  filing  in  loose  leaf  cover,  copies 
of  reports  of  foresters,  appraisers  and  others  in  regard  to  condi- 
tion of  property  and  its  value. 

D.  Submit  a  suitable  map,  showing  location  of  the  land  and 
its  location  relative  to  land  which  the  State  now  owns. 

E.  Submit  one  of  the  duplicate  offers. 

E.  Whenever  possible  there  shall  also  be  submitted  a  statement 
showing  the  assessed  valuation  of  the  lands  offered  as  shown  by 
the  last  preceding  assessment-roll  of  the  town  in  which  such  lands 
are  situated. 

The  Commissioners  of  the  Land  Office  shall  consider  such  recom- 
mendations for  the  purchase  of  lands,  and  to  that  end  shall  hold 
a  regular  meeting  on  the  last  Thursday  of  each  month  at  10 :30 
o'clock  in  the  forenoon. 

A.  The  secretary  of  the  Commissioners  of  the  Land  Office  shall 
prepare  a  calendar  upon  which  these  recommendations  shall  be 
ta;bulated  by  name,  number,  etc. 

B.  The  action  of  the  Commissioners  of  the  Land  Office  upon 
these  recommendations  shall  be  by  resolution  and  duly  entered 
in  its  minutes. 

If  the  Commissioners  of  the  Land  office  consent  to  the  purchase 
of  the  lands  offere'd,  and  approve  of  the  offer  and  of  the  recom- 
mendations of  the  Conservation  Commission  to  purchase  same,  the 
Commissioners  of  the  Land  Office  shall  adopt  a  resolution  to  that 
effect. 

If  the  Commissioners  of  the  Land  Office  accept  the  recommenda- 
tions of  the  Ct>nservation  Commission,  upon  conditions  different 
from  those  recommended,  the  Conservation  Commission  shall  be 
so  advised  and  if  said  Commission  approves,  then  the  matter 
shall  be  submitted  to  the  owner  of  the  land  for  his  consideration 
and  approval  or  rejection. 
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If,  for  any  reason,  the  Commissioners  of  the  Land  Office  do  not 
deem  it  advisable  to  formally  consent  to  the  purchase  of  lands 
offered  for  sale  or  to  purchase  such  lands  subject  to  the  exceptions, 
reservations  or  conditions  imposed,  they  may,  however,  by  resolu- 
tion advise  the  purchase  of  such  lands  on  certain  expressed  condi- 
tions imposed  by  them. 

Whenever  the  purchase  of  any  lands  has  been  recommended  by 
the  Conservation  Commission  and  the  recommendation  approved 
by  the  Commissioners  of  the  Land  Office,  the  Conservation  Com- 
misisiion  shall  notify  the  Attorney  General  to  that  effect  and  shall 
furnish  a  description  of  the  land  with  such  abstracts  of  title  as 
it  has  and  with  other  information  which  shall  be  of  assistance  in 
the  examination  of  the  title  to  said  lands,  including  a  copy  of  the 
offer. 

The  Attorney  General  shall  thereupon  examine  the  title  to  the 
lands  offered  for  sale.  If  he  approves  such  title  then  he  shall  so 
advise  the  owner  of  such  lands.  The  Attorney  General  shall  ob- 
tain from  the  owner  of  said  lands  a  conveyance  thereof  to  the  State 
in  escrow.  If  the  conveyance  is  approved  by-the  Attorney  General, 
the  owner  thereupon  shall  execute  a  receipt  or  voucher  in  tripli- 
cate on  a  form  to  be  prepared  by  the  Conservation  Commission, 
with  the  approval  of  the  Attorney  General,  which  shall  thereafter 
be  endorsed,  so  as  to  show : 

A.  Recommendation  of  the  Conservation  Commission. 

B.  Approval  of  the  Commissioners  of  the  Land  Office  by  cer- 
tificate of  the  Secretary  thereof. 

C.  Certificate  of  the  Attorney  General  as  to  the  approval  of 
the  title  to  the  lands  described  in  the  voucher  and  also  the  convey- 
ance thereof. 

Before  the  execution  of  such  certificate  of  approval  by  the 
Attorney  General,  he  shall  deliver  the  conveyance  to  the  county 
clerk  of  the  county  in  which  the  lands  offered  are  situated,  for 
record,  and  the  search  and  examination  of  title  shall  be  continued 
to  'that  date. 

After  the  endorsement  of  the  voucher  by  the  Attorney  General, 
the  voucher,  together  with  all  title  papers,  shall  be  forwarded  by 
the  Attorney  General  to  the  Conservation  Commission. 
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If  the  Attorney  General  disapprove  the  title  to  the  whole  or  part 
of  the  lands  described  in  the  offer,  he  shall  return  the  offer  to  the 
Cionservation  Commission  stating  his  reasons. 

In  case  of  disapproval  of  title  to  part  of  the  lands  offered  and 
.approval  as  to  part,  the  Conservation  Commission  shall  be  notified 
by  the  Attorney  General,  as  to  the  parts  of  the  tract  as  to  which 
title  is  approved  and  as  to  the  parts  not  approved.  The  Commis- 
•sion  shall  then  determine  the  value  of  the  part  approved  and 
negotiate  with  the  owner  therefor.  If  such  negotiations  result  in 
.an  agreement,  the  Conservation  Commission  shall  again  bring  the 
matter  before  the  Commissioners  of  the  Land  Office  in  the  same 
manner  as  if  it  were  an  original  offer  and  the  same  proceedings 
shall  "be  had. 


Apphopeiation, 


In  case  the  Conservation  Commission  shall  desire  to  acquire  any 
lands  by  entry  and  appropriation : 

(a)  If  a  search  and  examination  of  title  to  lands  desired 
have  not  been  made,  and  if  the  Conservation  Commission  has 
not  the  information  on  which  to  base  the  certificate  required 
by  Subdivision  2  of  Section  59  of  the  Conservation  Law, 
requiring  among  other  things  an  "  accurate  description,"  the 
Conservation  Commission  shall  recommend  such  entry  and 
appropriation  to  the  Commissioners  of  the  Land  Office  in 
writing,  describing  the  lands  and  interest  in  lands  desired 
as  accurately  as  possible. 

If  the  Commissioners  of  the  Land  Office  shall  approve  such 
entry  and  appropriation,  a  resolution,  advising  and  approving 
such  entry  and  appropriation  should  be  adopted  by  the  Com- 
missioners. 

(b)  If  a  search  and  examination  of  title  to  lands  desired 
have  been  made,  and  if  the  Conservation  Commission  has  the 
information  on  which  to  base  the  certificate  required  by 
Subdivision  2  of  Chapter  59  of  the  Conservation  Law,  the 
Conservation  Commission  shall  so  advise  the  Commissioners 
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of  the  Land  Office,  and  shall  recommend  such  entry  and  appro- 
priation to  the  Commissioners  of  the  Land  Office  in  writing, 
accurately  describing  the  lands  and  interest  in  lands  desired. 
If  the  Commissioners  of  the  Land  Office  shall  approve  such 
entry  and  appropriation,  a  resolution,  consenting  to  the  entry 
and  appropriation  should  (be  adopted  by  the  Commissioners. 

If  such  resolution  of  consent  is  adopted,  by  the  Commissioners 
of  the  Land  Office,  a  certifiteate  to  that  effect  containing  such 
accurate  description  of  such  lands,  or  interest  in  lands  shall  be 
signed  by  all  of  the  Commissioners  of  the  Land  Office  present  and 
consenting  at  the  meeting  at  which  the  resolution  of  consent  shall 
be  adopted.  Such  certificate  or  consent  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  lands  are  situated. 

The  consent  is  to  be  prepared  and  immediately  filed  in  the 
county  clerk's  office  by  the  Secretary  of  the  Commissioners  of  the 
Land  Office  after  approval  thereof  as  to  form  hy  the  Attorney 
General. 

The  Conservation  Commission  shall  also  file  in  the  offiee  of 
the  Secretary  of  State,  the  description  of  the  lands  and  interests 
therein  to  be  appropriated  together  with  the  certificate  as  to 
accuracy  and  the  notice  endorsed  thereon  required  by  Subdivision 

2  of  Section  59  of  the  Conservation  Law. 

After  such  examination  of  title  by  the  Attorney  General,  the 
Attorney  General  shall  advise  the  Conservation  Commission  as  to 
the  persons  to  'be  served  with  notice,  as  required  by  Subdivision  3 
of  Section  59  of  the  Conservation  Law. 

The  Conservation  Commission  shall  thereupon  serve  notice  of 
the  filing  of  the  description,  certificate  and  notice  endorsed  thereon, 
in  the  office  of  the  Secretary  of  State,  as  required  by  Suhdivisions 

3  and  4  of  Section  59  of  the  Conservation  Law.  Particular  atten- 
tion is  called  to  the  fact  that  a  duplicate  original  of  the  description 
and  certificate  that  same  is  correct,  signed  by  the  Commission  and 
a  duplicate  original  of  the  notice  endorsed  thereon  signed  by  the 
Commission,  together  with  an  original  notice  of  the  filing  to  be 
also  signed  by  the  Commission,  is  necessary  for  service  upon  the 
owners. 

Note. —  Consult  Secretary  of  State  for  any  amendments  to  these  rules. 
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] 
Mabch  11,  1920. 
Hon.  Geoege  D.  Peatt,  Conservation  Commissioner^ 

Albany,  N.  Y. : 
********** 

Tlie  question  to  which  you  seek  an  answer  seems  to  be,  whether, 
in  buying  land  for  Forest  Preserve  purposes,  existing  highways, 
if  any,  crossing  the  lands  to  be  purchased,  or  following  boundary 
lines  so  that  one-half  of  the  highway  is  within  the  boundaries  of 
such  land,  should  be  surveyed  out  and  excepted  from  the  descrip- 
tion; or  whether,  on  the  other  hand,  the  whole  title  should  be 
acquired  subject  to  an  easement  of  any  existing  highways. 
********** 

Every  practical  consideration  demands  that  existing  highways 
should  not  be  excepted.  I  infer  from  your  letter,  however,  that 
you  are  in  doubt  as  to  the  power  of  the  State  to  purchase  highways 
and  permit  them  to  be  maintained  over  land  purchased  for  Forest 
Preserve  purposes.  This  question  was  fully  answered,  in  principle, 
in  the  opinion  of  Attorney  General  Woodbury  dealing  with  the 
right  of  town  authorities  to  open  and  improve  a  highway  running 
along  the  south  side  of  the  Fulton  Chain  of  lakes  upon  a  right  of 
Way  reserved  therefor  by  Dr.  Webb  in  his  deed  of  the  land  to 
the  State.     You  have  a  copy  of  that  opinion. 

It  was  there  held  that  the  State  took  title  to  the  land  subject 
to  the  easement,  and  that  the  opening  of  the  highway  did  not  offend 
against  any  constitutional  provision. 
********** 

In  buying  land  for  Forest  Preserve  purposes,  the  State  is  in 
the  same  position  as  any  other  purchaser.  It  takes  title  subject 
to  existing  rights.  The  State  is  not  bound  to  take  steps  to  ex- 
tinguish an  existing  easement  on  land  purchased  simply  because 
the  land  is  tO'  become  part  of  the  Forest  Preserve.     Highways,  if 


See  page  160. 
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deemed  necessary  for  public  convenience,  not  only  may  but  should 
be  allowed  to  remain  and  to  be  freely  enjoyed  by  the  public. 
If  the  State  acquires  the  fee  of  a  highway,  subject  to  an  easement, 
and  the  highway  is  afterwards  abandoned,  the  land  may  then  be 
devoted  to  Forest  Preserve  purposes  under  the  direction  of  the 
Conservation  Commission. 
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FOKM  OF  CERTIFIGATE  AS  TO  PROBATE  OF  WILL. 

The  People  of  the  State  of  Connecticut, 
By  the  Geace  of  G-od,  Free  and  Independent. 

To  all  to  whom  these  presents  shall  come  or  may  concern.  Greeting: 

Know  te,  That  we  having  examined  the  records  and  files  in 
the  office  of  the  Probate  Court  for  the  District  of  'Sew  Haven, 
Connecticut,  do  find  there  a  certain  record  of  the  last  will  and 

testament  of    ,   deceased,  together  with  the 

proofs,  decrees  and  proceedings  attending  the  probate  thereof 
(said  will  having  been  duly  admitted  to  probate  as  a  will  of  real 
and  personal  property  on  the  28th  day  of  March,  1847,  and  exe- 
cuted and  proven  agreeably  to  the  laws  and  usages  of  Connecticut), 
in  'the  words  and  figures  following,  to  wit : 

(Here  insert  will  together  with  proofs  or  statement  as  to  sub- 
stance of  proofs.) 

All  of  which  we  have  caused  by  these  presents  to  be  exemplified 
and  the  seal  of  our  said  Probate  Court  to  be  hereunto  affixed. 

Witness,  Hon ,  a  Judge  of  the  Probate 

Court  for  the  District  of  New  Haven,  State  of 
(seal)  Connecticut,  at  the  City  of  New  Haven,  the 
day  of  October,  1919. 


Cleric  of  the  Probate  Court, 
District  of  New  Haven,  Connecticut. 


I, ,  a  Judge  of  the  Probate  Court  for  the 

District  of  New  Haven,  Connecticut,  and  presiding  magistrate  of 

said  Court,  do  hereby  certify  that ,  whose 

name  is  subscribed  to  the  preceding  exemplification,  is  the  clerk 
of  the  said  Probate  Court  for  the  District  of  New  Haven,  Con- 
necticut, and  that  full  faith  and  credit  are  due  to  his  official  acts. 
I  further  certify  that  the  seal  affixed  to  the  exemplification  is  the 


See  page  179. 
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seal  of  our  said  Probate  Court,  and  that  ithe  attestation  thereof 
is  in  due  form  according  to  the  form  of  attestation  used  in  this 
State. 

Dated,  New  Haven,  October  .  .,  1919. 


Judge  of  the  Probate  Court, 
District  of  New  Haven,  Connecticut. 


I,    ,  Clerk  of  the  Probaite  Court  for  the 

District  of  New  Haven,  Connecticut,  do  herelby  certify  that 
Hon ,  whose  name  is  subscribed  to  the  pre- 
ceding certificate,  is  the  presiding  magistrate  of  the  said  Probate 
Court  for  the  District  of  New  Haven,  Connecticut,  duly  elected, 
sworn  and  qualified  and  that  the  signature  of  the  said  magistrate 
to  said  certificate  is  genuine. 

Ik  Testimony  Wheebof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  siaid  Court,  this day  of  October,  1919. 


(sEAx)  Cleric  of  the  Prohaie  Court, 

District  of  New  Haven,  Connecticut. 

STATE  OF  CONNECTICUT,     | 

Office  of  the  Seceetaet  of  State,  J 

I, ,  Secretary  of  the  State  of  Connecticut, 

and  the  officer  having  the  custody  of  the  Great  Seal  of  the  said 
Stat€,  do  hereby  certify  that  the  Probate  Court  of  the  District  of 
New  Haven,  Connecticut,  was  at  all  times  during  the  year  1847, 
duly  authorized  under  the  Laws  of  Connecticut  to  admit  wills  to 
probate  in  and  for  the  said  District  and  to  grant  letters  testa- 
mentary thereon  and  to  keep  such  wills,  their  proofs,  and  letters 
and  the  records  thereof;  that  the  seal  of  said  Court  affixed  to  the 
annexed  copy  of  the  will  and  its  proofs  is  genuine,  and  that  I 
verily  believe  that  the  respective  signatures  of  the  Judge  and 
Clerk  of  the  said  Probate  Court  attesting  such  copy  are  genuine. 

In  Testimony  Wheeeof,  I  have  hereunto  set  my  signature  and 
affixed  the  Great  Seal  of  the  said  State  of  Connecticut  at  Hartford 

in  the  said  State,  this day  of  October,  1919. 

(seal)  
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COUNTIES  0)F  THE  STATE  OF  NEW  YORK  IN  THE  ORDER  OF  THEIR 

ERECTION. 


Name.  No. 

Albany   1 

Dutchess  2 

Kings    3 

New  York 4 

Orange    5 

Queens    6 

Richmond   7 

Suffolk   8 

Ulster  9 

Westchester 10 

Montgomery '- 11 

Washington " 13 

Columbia  13 

Clinton   14 

Ontario   15 

Rensselaer  16 

Saratoga    17 

Herkimer  18 

Otsego 19 

Tioga    ao 

Onondaga   21 

Schoharie    22 

Steuben    33 

Delaware    24 

Rockland   25 

ChenangO'   26 

Oneida  27 

Essex 28 

Cayuga    29' 

Greene    30 

St.  Lawrence  ' 31 

Genesee    32 

Seneca    33 


From  what  taken. 


Date  of 


(Original) November 

(Original) November 

(Original) November 

(Original) November 

(Original) November 

(Original) November 

(Original) November 

(Original) November 

(Original) November 

(Original) November 

Albany    March 

Albany March 

Albany    April 

Washington iMarch 

Montgomery   January 

Albany   February 

Albany February 

Montgomery   February 

(Montgomery   February 

iMohtgomery   February 

Herkimer   March 

Albany  and  Otsego April 

Ontario   March 

Ulster  and  Otsego March 

Orange    February 

Tioga  and  Herkimer March 

Herkimer  March 

Clinton  March 

Onondaga   March 

Albany  and  Ulster March 

Clinton  March 

Ontario    March 

Cayuga  March 


erection. 
1,  1683 
1,  1683 
1,  1683 
1,  1683 
1,  1683 
1,  1683 
1,  1683 
1,  1683 
1,  1683 
1,  1683 
12,  1772 
13',  1772 

4,  1786 
7,  1788 

27,  1789 
7,  1791 

7,  1791 
16,  1791 
16,  1791 
16,  1791 

5,  1794 
■6,  1795 

18,  1796 
10,  1797 

23,  1798 
15,  1798 
15,  1798 

1,  17991 

8,  1799 
35,  1800 

3,  1802 
30,  1802 

24,  1804 


*  As  Trjfon;  changed  April  2,  1734. 

"As  Oharlotte;  changed  April  2,  1784. 

'  Parts  of  Montgomery,  Herkimer  and  Oneida,  provisionally  annexed. 


See  page  184. 
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Name.  No. 

Jefferson   34 

Lewis    35 

Madison  3'6 

Broome    37 

Allegany    38 

Cattaraugus    39 

Chautauqua  40 

Franklin  41 

Niagara    43 

Oortland   43 

Schenectady    44 

Sullivan   45 

Putnam    46 

Warren    47 

Oswego  4S 

Hamilton    49 

Tompkins    50 

Livingston  51 

Monroe    52 

Brie    .• 53 

Yates    54 

Wayne    55 

Orleans    56 

Chemung   57 

Fulton   58 

Wyoming   59 

Schuyler   &0 

Nassau  61 

Bronx  6a 


From  what  taken.  Date  of 

Oneida  March 

Oneida  March 

Chenango    March 

Tioga   March 

Genesee  April 

Genesee  iMarch 

Genesee  March 

Clinton  March 

Genesee  March 

Onondaga   April 

Albany   March 

Ulster  March 

Dutchesa    June 

Washington   flMiarch 

Oneida  and  Onondaga. . . .  March 

Montgomery   April 

Cayuga  and  Seneca April 

Genesee  and  Ontario February 

Genesee  and  Ontario February 

Niagara    April 

Ontario    February 

Ontario  and  Seneca April 

Genesee  November 

Tioga   March 

Montgomery   April 

Genesee   May 

Chemung,     Steuben     and 

Tompkins   April 

Queens  January 

New  York ' January 


erection. 

28 

,  1805 

28 

,  1805 

21 

,  1806 

28 

1806 

7 

1806 

11 

,  1808 

11 

1808 

11 

1808 

11 

1808 

8 

1808 

7 

1809 

27 

1809 

12 

1812 

12 

1813 

1 

1816 

12 

1816 

7 

1817 

36 

1821 

23 

1821 

2 

1821 

5 

1823 

11 

1823 

12 

1824 

20 

1836 

18 

1838 

14 

1841 

17 

1859 

1 

1899 

1,  1914' 


*iSee  Chap.  548,  Laws  of  1912. 

■A  portion  of  Westchester  county  was  annexed  to  New  York  county  in 
1873  and  1895. 
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AFFIDAVIT  OF  TITLE. 

Purchase. 

Proposal  No 

Park 

County 

Owner 

STATE  OF  NEW  YOEK,| 

County  of i     ' 

,  being  duly  sworn,  deposes  and  says : 

FiBST.     That  lie  resides  in  tlie of , 

county  of >.....,  State  of , 

that 

is  the  owner  in  fee  simple  of  and  has  good  right  to  convey  the 

land  situate  in  the of ,  county  of , 

said  State,  consisting  of acres  and  described  in  a  deed 

executed  on  the day  of ,  19 .... , 

by  said  

to  the  People,  of  the  State  of  New  York  and  delivered  to  the 
Attorney  General  in  escrow. 

Second.     That  deponent  is  acquainted  with  the  location  and 

boundaries'  of  said  land  which  is   the  same  land 

conveyed  to    

ty • • , 

by  deed  dated    which  deed  is  recorded 

in county  clerk's  office  in  Liber 

of  Deeds  at  page 

Third.  That  predecessors  in  title  have  to  de- 
ponent's knowledge  (or  as  deponent  is  informed  by  affidavit  of 
hereunto  attached  and  believes)  occupied 
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and  been  in  the  quiet  and  peaceable  possession  of  the  said  lands 
during  all  their  respective  periods  of  ownership  claiming  title 
thereto  under  written  instruments;  that  such  possession  has  been 
open,  notorious  and  adverse  to  any  claim  of  ownership  by  any 
other  party  and  has  been  undisturbed;  that  neither  the  title  to 

said  lands  nor  the  possession  thereof  by 

nor  by  any  of    predecessors  in  title  has  ever  been 

disputed  or  questioned  to  deponent's  knowledge,  information  and 

belief;  that  no  person,  other  than  

and predecessors  in  title,  has  ever  had  or  claimed  any 

right,  title  or  interest  in  or  to  said  land,  or  any  part  thereof,  by 

actual  occupation  or  by  unrecorded  deed ;  that 

and predecessors  in  title,  and  no  other  person  or  persons, 

have   received   the   rents   and  profits  of  the   said   land  for   the 

past years  and  more ;  that  said  land  has  had  no 

occupants  upon  whom  notice  of  redemption  from  tax  sales'  had  to 
be  or  should  have  been  served,  in  particular  during  the  years 

,  that  deponent  has  no  knowledge  or  information  oi 

the  existence  of  any  school,  highway  or  town  tax  collector's, 
county  treasurer's  or  comptroller's  receipt  for  taxes  showing  pay- 
ment of  any  tax  for  default  of  payment  whereof  the  land,  or 
any  part  thereof,  described  in  the  deed  so  delivered  in  escrow,  was 
sold  at  any  tax  sale;  that  deponent  knows  of  no  reason  by  which 
said  title  amd  possession  may  be  disputed  or  questioned,  and  no 
reason  by  which  any  claim  to  any  part  thereof,  or  to  any  un- 
divided interest  therein,  adverse  to or 

predecessors  in  title,  could  or  might  be  made  or  set  up. 
FouETH.     (For  Proof  of  Occupation. ) 


Fifth.  That  said  land  is  free  and  clear  from  all  encumbrances, 
liens,  transfers,  charges,  estates,  rights,  trusts  or  interests,  contracts 
of  sale,  special  agreements,  surveys,  encroachments,  easements  of 
every  kind  and  nature,  especially  those  relating  to  telegraph,  tele- 
phone or  other  electric  wires  and  lines,  private  trails  and  roads, 
tote  roads,  rights  of  way  and  flowage  rights  of  every  kind  and 
nature,  oral  or  written,  recorded  or  unrecorded,  or  public 
highways,  except 
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iSixTH.  That  there  is  no  existing  lease,  oral  or  written,  recorded 
or  unrecorded,  affecting  said  land  or  any  part  thereof,  to  any 
tenant  or  other  person,  but  said  land  is  actually  and  exclusively 

possessed  'by and  previously  was  so 

possessed  'by predecessors  in  title,  as  deponent  is  in- 
formed ajnd  believes,  and  by  no  other  person  or  corporation,  either 
as  tenant  or  otherwise;  that  said  land  has  never  had  any  actual 

occupant  other  than ,  predecessors  in 

title  or  their  legal  tenants  and  lessees,  as  deponent  is  informed 
and  believes,  except 


Seventh.  That  all  maps-,  deeds,  conveyances  and  other  papers 
and  documents  relating  to  or  in  any  manner  affecting  the  title  to 
and  right  of  possession  of  the  premises  described  in  this  proposal, 
of  which  deponent  has  knowledge  or  information,  have  been  su'b- 
mitted  to  the  Title  Bureau  of  the  Attorney  General's  office. 

Eighth.     Deponent  further  says  that  there   is   no   judgment 

against ,  unpaid  or  unsatisfied 

of  record  docketed  in  any  of  the  countiesi  of  the  State  of  New  York 
or  in  the  United  States  Courts  within  the  State  of  New  York. 

Ninth.     That  no  proceedings  in  bankruptcy  have  ever  been  ir- 

stituted  by  or  against , 

in  any  court  or  before  any  officer  of  any  State  or  of  the  United 
States. 

Tenth.     Deponent  further  says  that 

is  not  at  this  time  a  bondsman  upon  any  bond  for  any  tax  collector. 

Eleventh.     Deponent  further  says  that 

has  not  done  nor  suffered  anything  whereby  said  land  has  been  en- 
cumbered since  the  delivery  of  said  deed  in  escrow,  or  previous 
thereto. 

Twelfth.     Deponent  further  says  that  he  is  a  citizen  of  the 

United  States,  is  over  the  age  of  twenty-one  years  and  is 

married  to ,  who  is  over  the  age 

of  twenty-one  years',  and  of  sound  mind. 

Deponent  further  says  that  all  the  statements  and  representa- 
tions in  this  affidavit  contained  are  made  in  order  to  induce  the 
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People  of  the  State  of  New  York  to  pay 

the  money  agreed  upon  for  the  lands  so  conveyed  to  the  said  people^ 
described  in  said  deed,  so  delivered  in  escrow. 


Sworn  to  before  me  this day  | 

of ,  19..  J 


Notary  Pvblic 

Note:  Do  not  sign  and  swear  to  this  aflBdavit  until  after  it  has  been  care- 
fully read  and  is  fully  understood,  as  the  statements  herein  contained  are- 
important. 
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APPENDIX  X-B, 

AFFIDAVIT  OF  TITLE. 

Appropriation. 


Proposal  No. 

Park 

County.  .... 
Owner 


STATE  OF  NEW  YORK,| 

CorNTT  OF j 

,  being  duly  sworn,  deposes  and  says : 

First.     That  he  resides  in  the of 

county  of ,  N.  Y. ;  that 


at  the  time  of  the  appropriation  thereof  by  the  People  of  the  State 
of  New  York,  on  the day  of , 

19 .... ,   was  the  owner . . 

in  fee  simple  of  the  lands  situate  in  the  town  of 

.  . . . ,  county  of ,  N.  Y.,  consiisting  of  about 

acres,  described  in  the  Duplicate  Description  of  Lands 

Appropriated  heretofore  served  upon 

,  by  the  People. 

Second.     That  deponent  is  acquainted  with  the  location  and 
boundaries  of  said  premises  so  appropriated,  which  said  lands  are 

the  lands  conveyed  to 

by by , 

dated ,  19 .... ,  recorded  in 

county  clerk's  office  in  Liber of  deeds,  page ; 

that  said  premises  are  correctly  described  in  said  Duplicate  De- 
scription of  Lands  Appropriated ;  and  that  said  lands  were  never 
before  appropriated  by  the  People  of  the  State  of  New  York. 


See  page  202. 
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Thied.     That    predecessors  in  title  have   to   de- 
ponent's knowledge  (or  as  deponent  is  informed  by  affidavit  of 

hereunto  attached  and  believes)  occupied 

and  been  in  the  quiet  and  peaceaible  possession  of  the  said  lands 
during  all  their  respective  periods  of  ovraiership  claiming  title 
thereto  under  written  instruments;  that  such  possession  has  been 
open,  notorious  land  adverse  to  any  claim  of  ownership  by  any 
other  party  and  hasi  been  undisturbed;  that  neither  the  title  to 

said  lands  nor  the  possession  thereof  by 

nor  by  any  of    predecessors  in  title  has  ever  been 

disputed  or  questioned  to  deponent's  knowledge,  information  or 

belief;  that  no  person,  other  than  

and predecessorsi  in  title,  has  ever  had  or  claimed  any 

right,  title  or  interest  in  or  to  said  land,  or  any  part  thereof,  by 

actual  occupation  or  by  unrecorded  deed ;  that 

and predecessors  in  title,  and  no  other  person  or  persons, 

have   received  the  rents   and  profits  of  the  said   land  for  the 

past years  and  more ;  that  said  land  has  had  no 

occupants  upon  whom  notice  of  redemption  from  tax  salesi  had  to 
be  or  should  have  been  served,  in  particular  during  the  years 

,  that  deponent  has  no  knowledge  or  information  of 

the  existence  of  any  school,  highway  or  town  tax  collector's, 
county  treasurer's  or  comptroller's  receipt  for  taxes  showing  pay- 
ment of  any  tax  for  default  of  payment  whereof  the  land,  or 
any  part  thereof,  so  appropriated  was  sold  at  any  tax  sale;  that 
deponent  knows  of  no  reason  by  which  said  title  and  possession 
may  be  disputed  or  questioned,  and  no  reason  by  which  any  claim 
to  any  part  thereof  or  to  any  undivided  interest  therein,  adverse  to 

or predecessors  in 

title,  could  or  might  be  made  or  set  up. 

FouETH.     (For  Proof  of  Occupation.) 


Fifth.  That  said  land  is  free  and  clear  from  all  encumbrances, 
liens,  transfers,  charges,  estates,  rights,  trusts  or  interests,  contracts 
of  sale,  special  agreements,  surveys,  encroachments,  easements  of 
every  kind  and  nature,  especially  those  relating  to  telegraph,  tele- 
phone or  other  electric  wires  and  lines,  private  trails  and  roads. 
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tote  roads,  rights  of  way  and  flowage  rights  of  every  kind  and 
nature,  oral  or  written,  recorded  or  unrecorded,  or  public 
highways,  except 

Sixth.  That  at  the  time  of  said  appropriation  there  was  no 
existing  lease,  oral  or  written,  recorded  or  unrecorded,  affecting 
said  land  or  any  part  thereof,  to  any  tenant  or  other  person,  but 

said  land  is  actually  and  exclusively  possessed  by 

.  .  .  . ,  and  previously  was  so  possessed  by predecessors  in 

title,  as  deponent  is  informed  and  believes,  and  by  no  other  person 
or  corporation,  either  as  tenant  or  otherwise;    that  said  land  has 

never  had  any  actual  occupant  other  than , 

predecessors  in  title  or  their  legal  tenants  and  lessees,  as  deponent 
is  informed  and  believes,  except 


Seventh.  That  all  maps,  deeds,  conveyances,  and  other  papers 
and  documents  relating  to  or  in  any  manner  affecting  the  title  to 
and  right  of  possession  of  the  premises-  described  in  this  proposal, 
of  which  deponent  has  knowledge  or  information,  have  been  sub- 
mitted to  the  Title  Bureau  of  the  Attorney  General's  office. 

Eighth.     Deponent  further   says   that   there  is  no  judgment 

against ,  unpaid  or  unsatisfied 

of  record  docketed  in  any  of  the  counties  of  the  State  of  New  York 
or  in  the  United  States  Courts  within  the  State  of  New  York. 

Ninth.  That  no  proceedings  in  bankruptcy  have  ever  been  in- 
stituted by  or  against , 

in  any  court  or  before  any  officer  of  the  State  or  of  the  United 
States. 

Tenth.    Deponent  further  says  that 

is  not  at  this  time  a  bondsman  upon  any  bond  for  any  tax  collector. 

Eleventh.     Deponent  further  says  that 

is  a  citizen  of  the  United  States,  is  over  the  age  of  twenty-one  years, 

and  is  married  to ,  who  is  over  the  age  of 

twenty-one  years,  and  of  sound  mind,  and  that 

J  mentioned  and  described  in  the  judgment  of  the  Court  of 

Claims,  or  in  the  agreement  of  adjustment,  dated  the day 

of ,  19 .  . . . ,  is the  owner .  .  of  said  lands. 
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Deponent  further  says  that  all  the  statements  and  representa- 
tions in  this  affidavit  contained  are  made  in  order  to  induce  the 

People  of  the  iS^ate  of  New  York  to  pay  to 

the  money  adjudged  by  the  Court  of  Claims,  or  in  accordance 
with  the  agreement  of  adjustment,  to  be  paid  by  said  people  for 
the  lands  so  appropriated. 


Sworn  to  before  me  this day  | 

of ,  19..  \ 


Notary  Public 

Note  :  Do  not  sign  and  swear  to  this  aflSdavit  until  after  it  has  been  care- 
fully read  and  is  fully  understood,  as  the  statements  herein  contained  ar» 
important. 
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APPENDIX  XI. 

STATE  OF  NEW  YOKK 

COMMISSIONEES  OF  THE  LAND  OFFICE 


Eules  and  Regulations  Governing  Applications  for  Grant  or  Con- 
veyance of  Lands 

Escheated  to  the  State 


Resolved  :  That  every  applicant  for  a  grant  or  conveyance  of 
land  which  has  escheated  to  the  State,  shall  comply  with  the  fol- 
lowing regulations : 

I.  Every  such  applicant,  previous  to  the  filing  of  his  application, 
s.hall  give  notice  thereof,  by  advertisement,  to  be  printed  once 
each  week  for  three  successive  weeks,  in  a  newspaper  published  in 
the  county  wherein  is  situated  the  escheated  land,  intended  to  be 
applied  for.  The  first  publication  of  said  notice  shall  be  at 
least  twenty-one  days  before  the  date  of  application.  Said  notice 
shall  contain  a  brief  description  of  the  land  sought  to  be  released. 

II.  Every  such  applicant  shall,  previous  to  the  filing  of  his 
application,  cause  a  copy  of  such  advertisement  to  be  posted  upon 
the  door  of  the  Court  House  of  the  County,  wherein  is  situated 
the  escheated  land,  so  intended  to  be  applied  for.  The  posting  of 
said  notice  shall  be  at  least  twenty-one  days  before  the  date  of 
application,  and  a  copy  of  said  notice  shall  be  served  at  least  twenty- 
one  days  before  the  date  of  application  upon  the  occupants  of  said 
premises,  if  any,  and  also  upon  all  persons  having  or  claiming  to 
have  an  interest  other  than  the  petitioners  therein. 


See  page  235. 
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III.  Every  such  advertisement,  or  notice,  shall  be  in  the  fol- 
lowing form : 

Notice  of  Applicatiost  foe  a  Grant  of  Land  Escheated  to 

THE  State. 
Take  Notice:     That  the  undersigned  will  file  with  the  Com- 
missioners of  the  Land  Office,  in  Albany,  New  York,  on  the 

day  of ,  an  application  for  the  release  to  him  of  any 

interest  which  the  People  of  the  State  of  New  York  may  have  in 
the  real  estate,  situate  in  the and  briefly  de- 
scribed as  follows : 

owned  by 

deceased,  at  the  time  of  his  death,  by  reason  of  the  alienage  or 
failure  of  heirs  of  the  said  deceased.  iSuch  application  is  drawn 
and  will  be  presented  in  conformity  with  the  provisions  of  Article 
5,  Chapter  50,  of  the  Laws  of  1909,  as  amended. 

IV.  Every  such  applicant  shall  file  with  the  Commissioners  the 
following  papers,  in  support  of  his  application: 

a.  A  petition  properly  verified  by  the  applicant,  setting  forth, 
in  brief,  the  facts  required  by  the  statutes,  and  upon  which  the 
claim  for  a  release  is  based. 

b.  A  copy  of  the  advertisement  or  notice  above  mentioned,  to- 
gether with  proof  of  such  publication,  posting  and  service. 

c.  The  affidavits  of  at  least  three  disinterested  persons,  corrobo- 
rative of  the  essential  facts  alleged  in  the  petition  and  required  by 
the  statutes  to  be  proved  as  the  basis  for  the  release  sought.  One 
of  said  affidavits  shall  be  made  by  a  real  estate  dealer,  familiar 
with  the  real  property  of  the  deceased,  showing  the  value  of  the 
real  property  sought  to  be  released,  and  the  value  of  all  property 
of  the  deceased,  which  shall  have  escheated  to  the  State  and  shall 
not  have  been  conveyed  or  released  by  the  State. 

V.  Every  applicant  will  also  be  required  to  furnish  a  com- 
plete labstract  of  title  including  county  clerFs  and  tax  searches, 
subject  to  the  approval  of  the  Attorney-^General,  showing  all  con- 
veyances and  liens  affecting  the  title  of  the  premises  sought  to  be 
released,  from'  the  time  the  decedent  whoee  estate  escheated  ac- 
quired title  to  the  time  of  the  application. 

Note.     Consult  Secretary  of  State  for  any  amendments  or  changes'. 
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APPENDIX  XII. 

COMMISSIONEKS  OF  THE  LAND  OFEICE 

Albant,  ]Sr.  Y. 

Resolutions  governing  applications  to  acquire  tlie  State's  inter- 
est in  and  to  lands,  the  title  to  which  was  acquired  by  the  State 
through  tax  sales. 

Resolved,  That  hereafter  all  persons  applying  as  owners  or 
interested  parties  shall  he  required  to  furnish,  with  their  applica- 
tion, sworn  proof  of  ownership  of  or  interest  in  the  land  applied 
for,  subject  to  approval  by  the  Attorney-General.  (Adopted 
March  25,  1915.) 

Resolved,  That  in  all  cases  of  applications  by  non-ownersi  for 
purchase  of  State  lands  bought  in  by  the  State  at  tax  sales,  the 
applicant  be  required  to  furnish  proof  by  affidavit  of  service  of 
notice  of  the  application  to  purchase  upon  the  last  title  owner  of 
said  premises.  Said  notice  shall  be  served  upon  said  owner  either 
personally  ten  days  before  the  filing  of  said  application  or  by  pub- 
lication once  a  week  for  three  successive  weeks,  (the  last  publi- 
cation to  be  at  least  ten  days  before  the  filing  of  said  application) 
in  one  of  the  newspapers,  published  in  the  county  in  which  said 
property  is  situate,  which  have  been  last  duly  designated  by  the 
Board  of  Supervisors  of  said  county  as  newspapers  in  which  Ses- 
sion Laws  are  to  be  published.     (Adopted  March  25,  1915.) 


In  applications  by  owner  or  interested  party  the  offer  should  not 
be  less  than  cost  to  State,  including  the  expenses  of  the  advertise- 
ment and  sale  thereof. 

In  applications  by  non-owner,  the  offer  should  not  be  less  than 
the  appraised  value. 

See  page  236. 
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FoEM  OF  Notice  of  Application  bt  a  Non-0  wnee. 

(Notice  should  be  addressed   to  last   record  owner.) 

Take  Notice:  That  the  undersigned  will  file  with  the  Commis- 
sioners of  the  Land  Office,  in  the  city  of  Albany,  New  York,  on 
tlie day  of ,  19. .,  an  appli- 
cation for  the  advertisement  and  sale  at  public  auction  of  tax  lands 
in  the and  briefly  described  as  follows : 


Petitioner, 


STATE  OF  NEW  YOKK, 

COMMISSIONEES   OF  THE  LaND  OfFICE.  , 

In  the  matter  of  the  petition  of 

for  the  advertisement  and  sale  at  public' 
auction  of  tax  lands. 

To  the  Commissioners  of  the  Land  Office: 

Your  petitioner, residing  at 

(Name.)  (If  in  a  city  of 

, hereby 

over  five  hundred  thousand  Inhabitants  give  residence  and  street  number.) 

applies  as  owner,  non-owner,  for  the  advertisement  and  sale  at 

(Use  whichever  applicable.) 

public  auction  of  the  following  described  lands :     


Your  petitioner  agrees  to  bid  at  a  public  sale  thereof 

Petitioner. 
Address  all  communications: 

CoMMISSIONEES   OF   THE  LaND   OfFICE, 

Office  of  Secretary  of  StaJte,  Albwny,  N.  Y. 
Note.    Proofs  required  by  above  resolutions  must  be  furnis-hed. 
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APPENDIX  XIII. 

HISTORY  OF  WATER  GRANTS. 

The  Commissioners  of  the  Land  Office  were  created  hy  Chapter 
60  of  the  Laws  of  1784  —  the  Board  to  consist  of  the  Governor, 
Lieutenant-Governor,  Speaker  of  the  Assembly,  Secretary  of  State, 
Attorney-General,  Treasurer  and  Auditor.  They  were  empowered 
to  direct  the  disposing  and  granting  of  the  waste  and  unappro- 
priated lands  within  the  State  —  any  three  of  the  Commissioners, 
including  the  Governor,  to  he  a  quorum  for  the  transaction  of 
business.  The  act  provides  for  the  issuance  of  letters  patent  for 
lands  to  contain  conditions  for  the  actual  settlement  thereof  within 
three  years,  and  for  reservation  of  mines  of  gold,  silver  and  salt, 
also  of  salt  lakes  and  carrying  places  on  water  communications. 
No  form  of  letters-patent  was  prescribed. 

These  Commissioners  were  continued  by  Chapter  66  of  the  Laws 
of  17'85.  This  act  prescribes  the  form  of  letters-patent  containing 
conditions  for  settlement  of  lands  to  be  granted  by  said  Com- 
missioners. 

By  Chapter  67  of  the  Laws  of  1786,  the  Commissioners  were 
continued  in  office,  and  that  act  provides,  among  other  things, 
for  surveys  of  the  unappropriated  State  lands  by  the  Surveyor- 
General  and  for  the  sale  of  such  lands  under  the  direction  of  said 
Commissioners  by  the  Surveyor-General,  at  public  vendue,  who  is 
required  to  issue  a  certificate  of  sale  to  each  purchaser,  and  that 
upon  the  production  of  such  certificate  with  the  State  Treasurer's 
receipt  in  full  payment  of  purchase  price,  the  Commissioners  of 
the  Land  Office  are  directed  to  issue  letters-patent  for  the  lands 
sold  to  the  purchaser.  This  act  also  for  the  first  time  makes 
provision  for  the  granting  of  lands  under  water  in  this  State, 
by  the  following  section : 

"  That  it  shall  and  may  be  lawful  for  the  said  commissioners  to  grant 
such  and  so  much  of  the  lands  under  the  water  of  navigable  rivers,  as 


See  pages  273,  282,  284,  290,  295. 
43 


674  APPENDIX  XIII 

they  shall  deem  necessary  to  promote  the  commerce  of  this  State.  Pro- 
vided always  that  no  such  grant  shall  be  made  in  pursuance  of  this  act, 
to  any  person  whatever,  other  than  the  proprietor  or  proprietors  of  the 
adjacent  lands.  And  provided  also,  that  every  applicant  for  such  grant 
shall  previous  to  his  or  her  application  give  notice  thereof  hy  advertise- 
ment to  be  published  in  one  of  the  newspapers  printed  in  this  state  for 
six  weeks  successively,  and  shall  cause  a  copy  of  such  advertisement 
to  be  put  up  at  the  court  house  of  the  county,  in  which  the  lands  lay  so 
intended  to  be  applied  for,  and  if  there  be  no  court  house  in  the  coimty, 
then  at  such  place  as  the  said  commissioners  shall  direct." 

That  act  further  provides: 

"  that  all  letters  patent  hereafter  to  be  granted,  shall  be  in  such  words 
and  forms  as  the  said  commissioners  shall  direct  and  shall  contain 
an  exception  and  reservation,  to  the  people  of  this  state  of  all  gold 
and  silver  mines,  and  shall  vest  the  lands  in  fee  simple." 

Chapter  42  of  the  Laws  of  1791  provides  that  the  Governor 
shall  issue  letters-patent  for  certain  waste  and  unappropriated 
State  lands,  in  such  form  and  words  as  the  Commissioners  of  the 
Land  Office  shall  direct,  containing  an  exception  and  reservation 
of  gold  and  silver  mines  to  the  people  of  this  State. 

The  first  water  grant  issued  by  the  Commissioners  of  the  Land 
Office  appears  to  have  been  one  dated  December  29,  1786,  to 
Ezra  Read  of  a  parcel  of  land  under  the  water  of  the  Hudson 
River  adjacent  and  opposite  to  his  land  or  farm  within  the  limits 
of  the  city  of  Hudson  "  together  with  all  and  singular  the  rights, 
hereditaments  and  appurtenances  to  the  same  belonging  or  in 
anywise  appertaining,  to  have  and  to  hold  the  above  described 
and  granted  premises  unto  the  said  Ezra  Read,  his  heirs  and 
assigns,  as  a  good  and  indefeasible  estate  of  inheritance  forever," 
without  exceptions,  conditions  or  reservations  of  any  kind  what- 
soever. 

This  form  of  grant  was  followed  in  all  the  years  from  1786 
down  to  the  year  1831,  with  very  infrequent  conditions. 

Chapter  69  of  the  Laws  of  1801  continues  as  Commissioners 
of  the  Land  Office,  the  Grovernor,  Lieutenant-Grovernor,  Speaker 
of  the  Assembly,  Secretary  of  State,  Attorney-General,  Comp- 
troller and  Treasurer,  and  prescribes  their  powers  and  duties,  in 
all  respects  similar  to  the  former  Act  of  1786  as  to  the  matters 
above  noted. 


APPENDIX  XIII  675 

By  an  act  passed  April  5,  1803  (3  Webster,  399),  the  Surveyor- 
General  was  added  to  the  Land  Commissioners,  and  it  was  pro- 
vided that  five  of  said  Commissioners  should  constitute  a  quorum, 
that  the  Secretary  of  State  shall  convene  the  Board  whenever 
necessary,  that  the  Governor  shall  preside  or  in  his  absence  a 
chairman  may  be  appointed.  "And  be  it  further  enacted  that  the 
consent  and  approbation  of  the  person  administering  the  govern- 
ment of  this  State,  shall  be  and  hereby  is  declared  to  be  necessary 
in  order  to  the  validity  of  every  act  and  proceeding  of  the  said 
Land  Office." 

By  an  act  passed  April  9,  1805  (4  Webster,  250),  the  Deputy 
Secretary  of  State  was  declared  to  be  clerk  of  the  Board  and  that 
any  three  instead  of  five  of  the  Commissioners,  of  which  the 
Surveyor-General  shall  be  one,  shall  constitute  a  quorum  for  the 
transaction  of  business.     This  act  further  provides: 

"  That  the  patentee  or  patentees  of  all  patents  hereafter  to  be  issued 
for  lands  lying  under  water,  shall  cause  to  be  paid  before  the  same 
shall  be  issued,  to  the  Secretary,  the  sum  of  five  dollars  for  each  grant, 
to  be  by  the  said  Secretary  accounted  for,  and  paid  into  the  treasury 
quarter  yearly,  with  the  other  fees  of  his  office." 

The  15th  section  of  an  act  passed  April  3,  1807  (5  Webster, 
125-130),  reads  as  follows: 

"And  whereas  for  the  purpose  of  duly  regulating  and  constructing 
slips  and  hasons,  and  for  running  out  wharves  and  piers,  it  is  essential 
that  the  right  to  the  land  under  water  below  water  mark,  should  be 
vested  in  the  corporation  of  the  city  of  New  York. 

"  Be  it  therefore  further  enacted,  that  it  shall  and  may  be  lawful 
for  the  commissioners  of  the  land  office,  and  they  are  hereby  directed 
to  issue  letters  patent,  granting  to  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  and  their  successors  forever,  all  the  right 
and  title  of  the  people  of  this  state,  to  the  lands  covered  with  water, 
along  the  easterly  shore  of  the  North  or  Hudson's  river,  contiguous  to 
and  adjoining  the  lands  of  the  said  mayor,  aldermen  and  commonalty, 
within  the  said  city  of  New  York  at  and  from  low  water  mark  and  run- 
ning four  hundred  feet  into  the  said  river  from  Bestaver's  Killetje  or 
river,  to  the  distance  of  four  miles  to  the  north  along  the  easterly  shore 
of  the  said  North  or  Hudson's  river;  and  also  all  the  land  covered  with 
water,  along  the  westerly  shore  of  the  East  river  or  sound,  contiguous 
to  and  adjoining  the  lands  of  the  said  mayor,  aldermen  and  commonalty, 
at  and  from  low  water  mark,  and  extending  four  hundred  feet  into  the 
said  river  or  sound,  from  the    north    side    of    Corlear's    hook,    at    the 
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northerly  boundary  of  the  lands  covered  with  water,  whereof  the  said 
mayor,  aldermen  and  commonalty  are  now  seized,  to  the  distance  of  two 
miles  to  the  north,  along  the  westerly  shore  of  the  said  East  river  or 
sound:  Provided  always,  that  the  proprietor  or  proprietors  of  the  lands 
adjacent,  shall  have  the  pre-emptive  right  in  all  grants  made  by  the 
corporation  of  the  said  city,  of  any  lands  under  water  granted  to  the 
said  corporation  by  this  act." 

By  an  act  passed  April  7,  1807  (5  Webster,  233),  the  juris- 
diction of  said  Commissioners  was  extended  "  to  land  under  the 
water  of  Hudson  River,  adjacent  to  the  iState  of  New  Jersey." 

By  an  act  passed  March  24,  1809  (5  Webster,  473),  the  powers 
of  said  Commissioners  were  "  extended  to  the  waters  adjacent  to 
and  surrounding  Great  Barn  Island,  in  the  City  and  County  of 
New  York,  and  also  to  the  land  between  high  and  low  water 
mark  on  said  island :  Provided,  that  no  grant  made  in  pursuance 
of  this  act  shall  infringe  the  rights  of  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York;  and  provided,  that  the 
navigation  of  the  waters  surrounding  the  said  island  shall  not  be 
affected  thereby." 

By  Chapter  11  of  the  Laws  of  1814  (38th  Session),  passed 
October  21,  1814,  the  Governor  was  exempted  from  the  duty  of 
attending  meetings  of  said  Commissioners  and  the  Lieutenant- 
Governor  was  authorized  to  act  as  chairman. 

By  Chapter  121  of  the  Laws  of  1815,  certain  other  Commis- 
sioners, consisting  of  the  Governor,  Lieutenant-Governor,  Chan- 
cellor, Chief  Justice  of  Supreme  Court,  Secretary  of  State, 
Attorney-General  and  Surveyor-General  were  authorized  to  cede 
to  the  United  States  lands  and  lands  under  water  in  Westchester 
county,  in  their  opinion  necessary  for  the  defense  and  safety  of 
the  City  and  Port  of  New  York. 

By  Chapter  199,  Laws  of  1815,  the  powers  of  said  Commis- 
sioners of  the  Land  Office  were  "  extended  to  the  lands  under 
water  on  navigable  lakes  and  to  the  lands  under  water  adjacent 
to  and  surrounding  Staten  Island:  Provided,  that  no  grant  to 
be  made  in  pursuance  hereof  shall  interfere  with  any  rights  of 
the  corporation  of  the  City  of  New  York,  nor  extend  more  than 
five  hundred  feet  into  the  water  from  low  water  mark." 

By  an  act  passed  in  1820,  page  95,  the  Commissioners'  of  the 
Land  Office  were  authorized  to  grant  certain  lands  under  water 
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in  the  city  of  Hudson  to  Kobert  Center  and  another,  upon  pay- 
ment of  the  appraised  value. 

Chapter  30  of  the  Laws  of  1824  provides  as  follows: 

"  That  it  shall  and  may  be  lawful  for  John  M'Lallen,  his  heirs  and 
assigns,  to  erect  in  the  Cayuga  lake,  adjoining  to  his  lands,  on  lot  number 
ninety-nine,  in  the  town  of  Covert,  any  wharf  or  wharves,  store-house- 
or  store-houses,  and  to  use,  occupy  and  enjoy  the  same,  as  also  the  store- 
house heretofore  erected  by  him  in  said  lake,  and  adjoining  said  land, 
as  fully  and  absolutely  as  if  the  same  right  had  been  vested  in  him 
by  original  patent  from  the  state. 

II.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  for 
the  commissioners  of  the  land  office,  to  grant  so  much  of  the  lands  under 
the  waters  of  the  navigable  lakes  of  this  state,  as  they  shall  deem 
necessary  to  promote  the  commerce  of  the  state,  subject  to  the  same 
conditions,  restrictions  and  provisions,  as  are  contained  in  the  act,  entitled 
'An  Act  concerning  the  commissioners  of  the  land  office,  and  the  sale 
of  unappropriated  lands,'  passed  April  6,  1813." 

By  Chapter  58  of  the  Laws  of  1826,  entitled  "An  Act  relative 
to  Improvements  of  the  City  of  New  York,"  it  was  provided : 

"  That  it  shall  and  may  be  lawful,  for  the  commissioners  of  the  land 
office,  and  they  are  hereby  directed  to  issue  letters  patent,  granting 
to  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  and 
their  successors  forever,  all  the  right  and  title  of  the  people  of  this 
state,  to  the  lands  covered  with  water  along  the  easterly  shore  of  the 
North  or  Hudson's  river,  contiguous  to  and  adjoining  the  lands  of  the 
said  mayor,  aldermen  and  commonalty,  within  the  said  city  of  New 
York,  at  and  from  low  water  mark,  and  running  four  hundred  feet  into 
the  said  river,  from  a  point  on  the  easterly  shore  of  said  river,  four 
miles  north  from  Bestaver's  Killitje,  and  extending  therefrom  north 
along  the  easterly  shore  of  said  river  to  Spytden  Duyvel  creek,  otherwise 
called  Kingsbridge  creek  or  Harlaem  river;  and  also  all  the  land  covered 
with  water  along  the  westerly  shore  of  the  East  river  or  Sound,  con- 
tiguous to  and  adjoining  the  lands  of  the  said  mayor,  aldermen  and  com- 
monalty, at  and  from  low  water  mark,  and  extending  four  hundred 
feet  into  the  said  river  or  sound,  from  a  point  on  the  westerly 
shore  of  said  river  or  sound,  two  miles  north  from  Corlaer's  Hook,  and' 
extending  therefrom  north  along  the  westerly  shore  of  the  said  East 
river  or  sound,  to  Spytden  Duyvel  creek,  otherwise  called  Harlaem  river: 
Provided  always.  That  the  proprietor  or  proprietors  of  the  lands  adja- 
cent, shall  have  the  pre-emptive  right  in  all  grants  made  by  the  corpora- 
tion of  the  said  city,  of  any  lands  under  water  granted  to  the  said  cor- 
poration by  this  act." 
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Revised  Statutes,  Paet  I,  Chapter  9, 
Laws  of  1827. 

Title  V. 

Of  the  PtTBLic  Lands,  and  the  Supeeintendence  and  Dis- 
position Thereof. 

Article  Piest. 

Of   the    GrENEBAL   PoWEES  AND   DuTIES    OF   THE    OoMMISSIONEES 

OF  THE  Land  Office. 

§  1.  The  Cominissioners  of  the  Land  Office  shall  have  the  gen- 
eral care  and  superintendence,  of  all  lands  belonging  to  this  State, 
the  superintendence  vrhereof  is  not  vested  in  some  other  officer 
or  board.  They  shall  also  have  power  to  direct  the  granting  of 
the  unappropriated  lands  of  the  State,  according  to  the  directions 
from  time  to  time  to  be  prescribed  by  law. 

§  2.  All  the  powers  now  vested  or  hereafter  to  be  vested  in  the 

Commissioners,  may  be  executed  by  a  majority  of  the  board,  or 

by  any  three  of  them,  if  the  Surveyor-General  be  one  of  such  three. 
********** 

§  4.  The  Deputy  Secretary  of  State  shall  be  clerk  to  the 
Commissioners,  and  shall  enter  the  minutes  of  their  proceedings 
in  a  book  to  be  provided  for  the  purpose,  which  shall  be  kept  in 
the  Secretary's  office,  in  proper  order,  with  the  papers  and  docu- 
ments which  may  be  presented  to  the  board. 

§  5.  All  letters-patent  hereafter  to  be  granted,  shall  be  in  such 
form  as  the  Commissioners  shall  direct,  and  shall  contain  an 
exception  and  reservation  to  the  people  of  this  State,  of  all  gold 
and  silver  mines. 

Article  Poueth. 

Of  Geants  of  Land  Undee  Water. 

§  66.  The  Commissioners  of  the  Land-Office  shall  have  power  to 
grant,  so  much  of  the  lands  under  the  waters  of  navigable  rivers 
or  lakes,  as  they  shall  deem  necessary,  to  promote  the  commerce 
of  this  State ;  but  no  such  grant  shall  be  made  to  any  person,  other 
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than  the  proprietor  of  the  adjacent  lands,  and  every  such  grant 
that  shall  be  made  to  any  other  person,  shall  be  void. 

§  67.  The  powers  hereby  vested  in  the  said  Commissioners, 
shall  extend  to  lands  under  the  water  of  Hudson's  river,  adjacent 
to  the  State  of  New  Jersey;  and  also  to  lands  under  the  waters 
adjacent  to  and  surrounding  Great  Barn  Island,  in  the  city  and 
county  of  ISTew  York ;  and  to  the  land  between  high  and  low  water 
mark  on  said  island ;  but  no  grant  shall  be  so  made,  as  to  interfere 
with  the  rights  of  the  corporation  of  the  City  of  New  York,  or  to 
affect  the  navigation  of  the  waters  surrounding  the  said  island. 

§  6.  The  powers  of  the  Commissioners  shall  also  extend  to  the 
lands  under  water,  adjacent  to  and  surrounding  Staten  Island; 
but  no  such  grant  shall  be  so  made  as  to  interfere  with  any  rights 
of  the  corporation  of  the  City  of  New  York,  or  to  extend  more 
than  five  hundred  feet  into  the  water,  from  low  water  mark. 

§  69.  Every  applicant  for  a  grant  of  land  under  water,  shall, 
previous  to  his  application,  give  notice  thereof,  by  advertisement, 
to  be  published  for  six  weeks  successively,  in  a  newspaper  printed 
in  the  county  in  which  the  land  so  intended  to  be  applied  for,  shall 
be  situated;  and  shall  cause  a  copy  of  such  advertisement  to  be 
put  up  on  the  door  of  the  court  house  of  such  county,  and  if  there 
be  no  court  house  in  the  county,  then  at  such  places  as  the  Com- 
missioners shall  direct. 

§  70.  If  there  be  no  newspaper  published  in  the  county  where 
such  land  shall  lie,  the  advertisement  shall  be  published  in  the 
newspaper  that  shall  be  printed  nearest  to  such  land. 


Ghaptee  110. 

Laws  of  1827. 

An  Act  in  addition  to  the  several  Acts  relating  to  the  Powers 
and  Duties  of  the  Commissioners  of  the  Land  Office,  and  of 
the  Comptroller. 

Passed  March  27,  1827. 

1.  Be  it  enacted  by  the  People  of  the  State  of  New  York, 
represented  in  Senate  and  Assembly,  That  in  all  cases  where 
grants  of  land  have  been  directed  to  be  made  by  the  Commis- 
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sioners  of  the  Land  Office,  upon  the  performance  of  any  condi- 
tions by  such  grantees,  and  no  time  for  the  performance  of  such 
conditions  has  been  prescribed  by  law,  or  by  the  terms  of  any 
agreement  on  the  part  of  the  State,  it  shall  be  lawful  for  the  Com- 
missioners of  the  Land  Oifice  to  fix  a  reasonable  time  for  the  per- 
formance of  such  conditions,  not  less  than  one  year,  and  to  cause 
notice  thereof  to  be  inserted  in  the  newspapers  published  by  the 
printer  to  this  State,  for  at  least  six  weeks,  and  to  transmit  a 
copy  of  such  notice  to  the  persons  interested,  by  mail ;  and  if  the 
said  conditions  shall  not  be  performed,  within  the  time  so  limited 
in  such  notice  the  person  or  persons  entitled  to  any  benefit  under 
such  grant  shall  forfeit  all  right  and  title  in  the  premises. 

At  a  meeting  of  the  Land  Board  held  November  21,  1831, 
Stephen  Van  Rensselaer  applied  for  a  water  grant,  and  on  motion 
of  the  Attorney-General  a  grant  was  ordered  to  be  issued  to  him 
upon  the  express  condition  that  if  any  part  of  the  premises  granted 
shall  not  within  three  years  from  the  date  of  the  patent  be  applied 
to  the  purposes  of  commerce  by  docking  and  filling  in  the  same, 
then  the  grant  and  everything  therein  contained  so  far  as  relates 
to  such  part  shall  cease  and  be  of  no  force  or  effect.  Accordingly 
letters-patent  were  issued  to  Van  Eensselaer,  containing  such  a 
condition.     (Book  25,  Patents,  page  562.) 

At  a  meeting  of  the  Board  held  February  13,  1832,  the  follow- 
ing form  of  letters-patent  for  all  grants  of  land  under  water  to  be 
hereafter  made  was  approved : 

"  Know  Ye,  That  for  the  purpose  of  promoting  the  Commerce  of  this 
State,  and  for  no  other  object  or  purpose,  whatsoever,  and  with  the 
reservation  and  upon  the  conditions  hereinafter  mentioned,  we  have 
given,  granted  and  confirmed  and  by  these  presents  do  give,  grant  and 

confirm  unto all  that  piece  or  parcel  of  land  under  water 

situate ,  together  with  all  and  singular  the  rights,  hereditaments 

and  appurtenances  to  the  same  belonging,  excepting  and  reserving  to 
ourselves,  all  gold  and  silver  mines.  And  also  excepting  and  reserving 
to  all  and  every  the  said  People  the  full  and  free  right,  liberty  and 
privilege  of  entering  upon  and  using  all  and  every  part  of  the  above 
described  premises  in  as  ample  a  manner  as  they  might  have  done  had 
this  grant  not  been  made,  until  the  same  shall  have  been  actually  ap- 
propriated and  applied  to  the  purposes  of  commerce,  by  erecting  docks 
and  wharves  thereon  and  filling  in  the  same,  to  have  and  to  hold  the 
above  described  and  granted  premises,  subject  to  the  reservations  afore- 
said, unto  the  said his  heirs  and  assigns  forever.  Pro- 
vided nevertheless,  and  these  presents  are  upon  this  express   condition, 
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that  if  our  said  grantee,  his  heirs  and  assigns  shall  not  within  two  years 
from  the  date  hereof,  actually  appropriate  and  apply  all  and  ev«ry 
part  of  the  above  described  lands  to  the  purpose  of  commerce,  by  erect- 
ing docks  and  wharves  thereon,  and  filling  in  the  same,  then  these 
presents  and  everything  herein  contained  shall  cease  and  determine  so 
far  as  relates  to  any  part  of  the  granted  premises  which  shall  not  have 
been  so  appropriated  and  applied." 

This  form  of  commerce  grant  remained  in  use  until  the  year 
1839,  and  during  this  period  no  grants  of  land  were  made  for 
any  other  purpose  than  that  of  commerce. 

By  Chapter  238  of  the  Laws  of  1833  and  Chapter  298  of  the 
Laws  of  1834,  the  Land  Board  was  authorized  to  extend  certain 
water-patents  in  the  Albany  basin,  at  Albany. 

Chapter  232  of  the  Laws  of  1835,  amended  the  Revised  Statutes 
relative  to  grants  of  lands  under  water  as  follows: 

Chapteb  232. 
Laws  of  1835. 

An  Act  to  amend  the  Revised  Statutes  relative  to  Grants  of  Land 

Under  Water.     (Passed  May  6,  1835.) 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

§  1.  The  powers  conferred  on  the  Commissioners  of  the  Land 
Office  by  article  fourth  of  title  fifth,  chapter  ninth  of  part  first  of 
the  Revised  Statutes,  are  hereby  extended  to  lands  under  water, 
and  between  high  and  low  water  mark,  in  and  adjacent  to  and 
surrounding  Long  Island,  and  to  all  that  part  of  the  county  of 
Westchester  lying  on  the  East  river  or  Long  Island  Sound;  but 
no  grant  shall  be  made  within  the  boundaries  of  the  city  of  New 
York,  or  interfere  with  the  rights  of  the  corporation  of  said  city. 

§  2.  This  act  or  the  act  referred  to  in  the  preceding  section, 
shall  confer  upon  the  said  Commissioners  no  other  power  than  to 
authorize  the  erection  of  such  dock  or  docks,  as  they  shall  deem 
necessary  to  promote  the  commerce  of  this  State,  and  the  collection 
of  a  reasonable  and  accustomed  dockage  from  persons  using  such 
dock  or  docks,  and  the  Legislature  may  at  any  time  regulate  the 
same  in  such  manner  as  they  shall  think  proper. 

§  3.  So  much  of  article  fourth  of  title  fifth  of  chapter  ninth 
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of  part  first  of  the  Revised  Statutes  as  is  inconsistent  with  this 

act  is  hereby  repealed. 

Chapter  380  of  the  Laws  of  1839   authorized  the  Board  to 

grant  certain  lands  under  water  in  South  Bay  in  the  city  of 

Hudson   to  the   Hudson   &   Berkshire   Railroad    Company,    and 

section  2  of  the  act  provides  as  follows: 

"  §  2.  Such  grants  shall  be  subject  to  all  the  provisions  of  the  fourth 
article  of  the  fifth  title  of  the  ninth  chapter  of  the  first  part  of  the 
Revised  Statutes,  and  to  the  general  regulations  of  the  commissioners  of 
the  land  office;  except  that  no  further  notice  of  any  application  to  them 
shall  be  necessary,  and  except  also  that  the  time  within  which  such 
grantees  shall  be  required  to  appropriate  and  apply  the  granted  premises 
to  the  purposes  of  commerce,  by  erecting  docks  and  wharves  thereon  and 
filling  in  the  same,  shall  not  be  restricted  to  a  period  less  than  ten  years 
from   and   after   the   passage   of   this   act." 

At  a  meeting  of  the  Land  Board  held  May  24,  1839,  a  resolu- 
tion was  adopted  rescinding  the  resolution  of  February  13,  1832, 
as  to  form  of  water  grants,  and  it  was  further  resolved  "  that 
letters-patent  granting  lands  under  water  in  this  State  shall  here- 
after be  in  the  following  form :  " 

"  Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of 
our  Land  OfBoe,  for  the  purpose  of  promoting  the  commerce  of  our  said 
state  and  for  no  other  object  or  purpose  whatsoever  and  with  the  reserva- 
tions and  upon  the  conditions  hereinafter  mentioned,  we  have  given  and 

by  these  presents  do  give  unto the  power  and  authority  to  erect 

any  dock  or  docks  that  shall  be  necessary  to  promote  the  commerce  of 
our  said  state  upon  the  land  under  water  hereinafter  described  and  the 
authority  to  collect  reasonable  and  accustomed  dockage  from  persons  using 

such  dock  or  docks,  to  wit :   Excepting  and  reserving  to  all 

and  every  the  said  People  the  full  and  free  right,  liberty  and  privilege 
of  entering  upon  and  using  all  and  every  part  of  the  above  described 
premises  in  as  ample  a  manner  as  they  might  have  done  had  this  authority 
not  been  given  until  the  same  shall  have  been  actually  appropriated  and 
applied  to  the  purposes  of  commerce  by  erecting  a  dock  or  docks." 

This  form  continued  in  use  until  the  year  1842,  when  on 
April  6th  of  that  year  the  Land  Board  rescinded  the  resolution 
of  May  24,  1839,  and  provided  that  "  the  following  form  be  and 
the  same  is  hereby  adopted  for  all  letters  patent  hereafter  to  be 
issued  for  granting  leave  to  erect  docks  on  lands  under  water  in 
this  State :  " 

"  Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of 
our  Land  Office,  for  the  purpose  of  promoting  the  Commerce  of  our  said 
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State  and  for  no  other  object  or  purpose  whatsoever  and  with  the 
reservations   and   upon   the   conditions   hereinafter   mentioned,  we   have 

given  and  by  these  presents  to  give  unto  the ,  the  power 

and  authority  to  erect  any  dock  or  docks  than  shall  be  necessary  to  pro- 
mote the  commerce  of  our  said  State,  upon  the  land  under  water  herein- 
after described,  and  the  authority  to  collect  from  persons  using  such 
dock  or  docks  reasonable  and  accustomed  dockage,  to  be  regulated  by 

our  Legislature,  to  wit : Excepting  and  reserving  to 

all  and  every  the  said  People,  the  full  and  free  right,  liberty  and 
privilege  of  entering  upon  and  using,  all  and  every  part  of  the  above 
described  premises  in  as  ample  a  manner  as  they  might  have  done  had 
this  power  and  authority  not  been  given,  until  the  same  shall  have  been 
actually  appropriated  and  applied  to  the  purposes  of  commerce,  by 
erecting  a  dock  or  docks  thereon,  and  these  presents  are  upon  the  express 

condition   that,   if  the  said or  their   assigns  shall  not  within 

years   from  the  date  hereof  actually   appropriate  and   apply 

the  above  described  premises  to  the  purposes  of  commerce  by  erecting 
a  dock  or  docks  thereon,  and  filling  in  the  same,  then  these  presents 
and  everything  herein  contained  shall  cease,  determine  and  become  void." 

This  form  was  used  from  1842  down  to  1853  and  the  number 
of  years  inserted  in  the  condition  within  which  the  patentee  was 
to  erect  docks  and  fill  in  was  for  various  periods  of  two,  three, 
five,  six  and  ten  years,  and  occasionally  the  number  of  years  was 
left  unfilled  in  by  a  line  drawn  through  the  blank. 

By  Chapter  239  of  the  Laws  of  1843,  it  was  provided : 

"  §  1,  Samuel  Browne  and  his  heirs  and  assigns  may  erect,  construct 
and  maintain  wharves,  docks,  bulkheads  and  piers  on  the  land  under 
water  in  front  of  his  lands  in  the  city  of  Brooklyn,  and  such  land  under 
water  is  hereby  granted  to  him  for  the  purpose  aforesaid,  with  power  to 
demand  and  receive  reasonable  dockage  and  wharfage  from  all  persons 
using  the  same;  but  such  docks,  wharves  and  bulkheads,  shall  not  extend 
into  the  East  river  beyond  the  permanent  water  line  or  line  of  bulkhead 
determined  and  established  by  the  commissioners  appointed  under  the 
second  section  of  the  act  hereby  amended,  and  pursuant  to  said  act; 
and  hereafter  and  from  and  after  the  passage  of  this  act,  the  commis- 
sioners of  the  land  oflBce  are  hereby  authorized  to  make  grants  of  lands 
under  water  in  front  of  lands  in  the  city  of  Brooklyn,  and  extending  in 
the  East  river  to  the  said  permanent  water  line  or  line  of  bulkhead, 
subject  to  the  provisions  of  the  fourth  article  of  title  fifth,  chapter 
ninth,  of  the  first  part  of  the  Revised  Statutes. 

§  2.  All  the  provisions  of  the  third  section  of  the  act  hereby  amended 
are  made  applicable  to  this  act." 

Chapter  283  of  the  Laws  of  1:850  amended  Sections  66  and  67 
of  Article  IV,  of  the  Eevised  Statutes  of  1827,  relating  to  grants 
of  lands  under  water,  to  read  as  follows : 
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"  §  1.  The  commissioners  of  the  land  office  shall  have  power  to  grant 
in  perpetuity  or  otherwise,  so  much  of  the  lands  under  the  waters  of 
navigable  rivers  or  lakes,  as  they  shall  deem  necessary  to  promote  the 
commerce  of  this  state,  or  proper  for  the  purpose  of  beneficial  enjoyment 
of  the  same  by  the  adjacent  owner;  but  no  such  grant  shall  be  made 
to  any  person  other  than  the  proprietor  of  the  adjacent  lands,  and  any 
such  grant  that  shall  be  made  to  any  other  person  shall  be  void. 

§  2.  The  powers  conferred  on  the  commissioners  of  the  land  office  by  the 
first  section  of  this  act,  are  hereby  extended  to  lands  under  water,  and 
between  high  and  low  water  mark  in  and  adjacent  to  and  surrounding 
Long  Island,  and  to  all  that  part  of  the  county  of  Westchester,  lying 
on  the  East  or  Hudson  river  or  Long  Island  sound ;  but  no  grant  made 
under  this  act  shall  extend  beyond  any  permanent  exterior  water  line, 
established  by  law,  and  nothing  contained  in  this  act  shall  authorize 
the  commissioners  of  the  land  office,  to  grant  any  lands  under  water 
belonging  to  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  nor  to  interfere  with  any  property,  rights  or  franchises  of  said 
corporation  of  the  city  of  New  York,  or  interfere  with  the  right  of 
the  Hudson  river  railroad  company." 


Chapter  288  of  the  Laws  of  1851  authorized  the  Board  to  grant 
to  the  city  of  Oswego  lan'd  under  water  in  front  of  said  city. 

In  pursuance  of  a  resolution  of  the  Land  Board  at  a  meeting 
held  August  2,  1851,  directing  two  water  grants,  "  a  form  of 
description  having  been  agreed  upon  and  accepted  by  both  parties, 
and  the  same  being  satisfactory  to  the  Commissioners  of  the  Land 
Office,"  grants  were  made  to  H.  D.  Talmage  and  John  Schenck, 
et  al.,  of  certain  lands  under  water,  in  the  following  form : 

"  Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,  for  the  purpose  of  promoting  the  Commerce  of  our  said 
State  and  for  the  purpose  of  beneficial  enjoyment  by  the  grantees  here- 
inafter named,  their  heirs  and  assigns  of  the  land  hereinafter  described 
and  with  the  reservation  and  upon  the  conditions  hereinafter  mentioned, 

we  have  given  and  by  these  presents  do  give  unto the  power 

and  authority  to  erect  any  dock  or  docks  that  shall  be  necessary  to 
promote  the  commerce  of  our  said  State,  upon  the  land  under  water, 
hereinafter  described  and  the  authority  to  collect  from  persons  using 
such  dock  or  docks,  reasonable  and  accustomed  dockage,  to  be  regu- 
lated by  our  L^islature,  and  we  do  also  hereby  grant  unto  said , 

their  heirs  and  assigns  for  the  uses  and  purposes  aforesaid,  all  our 
right,  title  and  interest  of,  in  and  to  the  land  under  water  or  below  high 
water  mark 

Excepting  and  Reserving  to  all  and  every  the  said  people  the  full  and 
free  right,  liberty  and  privilege  of  entering  upon  and  using  all  and 
every  part  of  the  above  described  premises  in  as  ample  a  manner  as 
they   might   have   done   had    its   power   and   authority    not    been   given 
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until  the  same  shall  have  been  actually  appropriated  and  applied  to 
the  purposes  of  Commerce  by  erecting  a  dock  or  docks  thereon  or  used 
for  the  purpose  of  beneficial  enjoyment  of  the  same  by  the  grantees 
herein  above  named,  their  heirs  or  assigns,  And  these  presents  are  upon 
the  express  condition  that  if  the  said  grantees  or  their  assigns  shall 
not  appropriate  and  apply  the  above  described  premises  to  the  purposes 
of  Commerce  by  erecting  a  dock  or  docks  thereon  and  filling  in  the 
same  or  for  the  purpose  of  their  beneficial  enjoyment  of  the  same,  then 
these  presents  and  everything  herein  contained  shall  cease,  determine  and 
become  void." 


This  was  a  beneficial  enjoyment  grant. 

The  minutes  of  the  meeting  of  the  Land  Board  of  June  12,  1852, 
show  as  follows : 

"  The  title  of  lands  under  Vfater  shall  be  given  to  the  riparian  owners 
on   the   following   general   principles: 

1.  When  the  general  line  of  the  shore  is  parallel  to  the  general  line 
of  the  channel,  then  the  division  lines  shall  be  laid  down  at  right  angles 
to  the  line  of  the  channel. 

2.  Where  the  lines  of  the  channel  and  of  the  shore  are  curving  then 
the  division  lines  shall  be  laid  down  giving  a  frontage  on  the  channel 
in  the  proportion  which  the  whole  channel  frontage  bears  to  the  whole 
shore  frontage.'' 

By  resolution  of  the  Board  adopted  July  23,  1853,  the  resolution 
of  April  6,  1842,  prescribing  the  form  of  letters-patent,  was 
rescinded,  and  it  was  resolved  "  that  the  following  form  be  and 
the  same  is  hereby  adopted  for  all  letters-patent  hereafter  to  be 
issued  for  granting  leave  to  erect  docks  on  lands  under  water 
in  this  State." 

"  Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of 
our  Land  Office,  for  the  purpose  of  promoting  the  Commerce  of  our 
said  State,  and  for  no  other  object  or  purpose  whatsoever,  and  with  the 
reservation    and    upon    the   conditions    hereinafter    mentioned,    we   have 

given  and  granted  and  by  these  presents  do  give  and  grant  unto , 

his  heirs  and  assigns,  the  land  tmder  water  and  between  high  and  low 
water  mark  described  as  follows,  to  wit : . . Excepting  and  re- 
serving to  all  and  every  the  said  People,  the  full  and  free  right,  liberty 
and  privilege  of  entering  upon  and  using  all  and  every  part  of 
the  above  described  premises  in  as  ample  a  manner  as  they  might  have 
done  had  this  power  and  authority  not  been  given  until  the  same  shall 
have  been  actually  appropriated  and  applied  to  the  purposes  of  com- 
merce,  by   erecting   a   dock   or   docks   thereon,   and   these  presents   are 

upon  the  express  condition  that  if  the  said ,  or  their  assigns 

shall  not  within years  from  the  date  hereof  actually  appro- 
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priate  and  apply  the  above  described  premises  to  the  purposes  of  com- 
merce by  erecting  a  dock  or  docks  thereon  and  filling  in  the  same,  then 
these  presents  and  everything  herein  contained,  shall  cease,  determine 
and  become  void." 

At  a  Land  Board  meeting,  held  March  16,  1854,  "  The  Attorney- 
General  submitted  the  following  report :  " 

"  The  Attorney-General,  to  whom  was  referred  the  following  Resolution 
of  the  Assembly,  '  Resolved  that  the  commissioners  of  the  Land  OflSce 
be  requested  to  report  at  their  earliest  convenience  whether  in  their 
opinion  the  second  section  of  the  act  of  April  10,  1850,'  entitled  'An 
Act  to  amend  the  Revised  Statutes,  relating  to  grants  under  water,' 
repeals  the  prohibition  contained  in  the  act  passed  May  6,  1835,  en- 
titled 'An  Act  to  amend  the  Revised  Statutes  relative  to  grants  of 
land  under  water,'  that  no  grant  shall  be  made  by  the  Commissioners 
of  the  Land  Office  within  the  boundaries  of  the  City  of  New  York, 
or  if  such  prohibition  has  been  repealed  or  amended  by  any  other  act 
of  the  Legislature  of  this  State.  By  order,  R.  N.  Sherman,  Clerk,  doth 
respectively  report  as  follows : 

"  The  first  section  of  the  act  of  May  6,  1835,  after  extending  the 
powers  of  the  Commissioners  of  the  Land  Office  to  certain  lands  adja- 
cent to  and  surrounding  Long  Island,  declares  '  that  no  grant  shall  be 
made  within  the  boundaries  of  the  City  of  New  York.'  The  question 
proposed  is,  '  Is  this  prohibition  to  make  grants  within  the  boundaries 
of  the  City  of  New  York  repealed  by  the  second  section  of  the  act  of 
April  10,  1850?' 

"  The  act  of  1835  confined  the  powers  of  the  Commissioners  to  make 
such  grants  as  they  should  deem  necessary  to  promote  the  commerce 
of  this  state.  The  first  section  of  the  act  of  1850  extends  the  power 
of  the  Commissioners  to  such  grants  as  they  shall  deem  necessary  (not 
only)  to  promote  the  commerce  of  this  state  (but  also)  for  the  bene- 
ficial enjoyment  of  the  same  by  the  adjacent  owner. 

"  If  the  Legislature  believed  that  such  extension  of  the  powers  of  the 
Commissioners  to  grant  for  the  beneficial  enjoyment  by  the  adjacent 
owner,  was  expedient  and  proper,  such  belief  was  of  itself  a  sufficient 
reason  for  the  passage  of  the  act,  without  implying  an  intention  on 
their  part  to  repeal  any  portion  of  a  pre-existing  law.  But,  the  second 
section  of  the  Act  of  1850,  after  extending  the  powers  of  the  Commis- 
sioners '  to  the  lands  under  water  and  between  high  and  low  water 
mark  in  and  adjacent  to  and  surrounding  Long  Island  and  to  all 
that  part  of  the  County  of  Westchester  lying  on  the  East  or  Hudson  River 
or  Long  Island  Sound,'  declares  that  '  nothing  contained  in  this  act 
shall  authorize  the  Commissioners  of  the  Land  Office  to  grant  any  lands 
under  water  belonging  to  the  Mayor,  Aldermen  and  Commonalty  of  the 
City  of  New  York,  nor  to  interfere  with  any  property  rights  or  fran- 
chises of  said  corporation  of  the  City  of  New  York,  or  interfere  with 
the  rights  of  the  Hudson  River  Railroad  Company. 

"Is  the  prohibition  clause  of  the  Act  of   1835,  repealed  by  the  Act 
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of  1850?  It  is  not  expressly  repealed  by  any  repealing  word.  If  repealed 
at  all,  it  must  be  only  by  implication.  But  the  law  is  hostile  to  repeals 
by  implication  and  requires  that  the  language  implying  repeal  should 
be  clearly  and  palpably  inconsistent  with  that  of  the  original  act.  Is 
there  such  inconsistency  or  want  of  harmony  in  the  language  used  in 
these  two  acts?  May  not  they  be  blended  and  read  in  union?  May  not 
the  two  sections  be  read,  as  follows  ? —  but  no  grant  shall  be  made  within 
the  boundaries  of  the  City  of  New  York;  and  nothing  contained  in  this 
act  shall  authorize  the  Commissioners  of  the  Land  Office  to  grant  any 
lands  under  water  belonging  to  the  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  New  York,  nor  to  interfere  with  any  property  rights  or 
franchises  of  said  corporation  of  the  City  of  New  York,  etc. 

"  In  my  judgment  they  may,  and  being  not  repealed  by  repealing 
■words,  nor  by  implication,  there  being  no  conflict  or  inconsistency  be- 
tween them,  but  the  language  of  both  harmoniously  blending,  I  am  of 
the  opinion  that  it  was  not  the  intention  of  the  Legislature  by  the 
second  section  of  the  act  passed  April  10,  1850,  to  repeal  the  prohibition 
contained  in  the  first  section  of  the  act  of  May  6,  1835,  and  that  the 
same  is  not  repealed  by  that  or  by  any  other  act  of  the  Legislature  of 
this  state. 

Respectfully  submitted, 

0.  Hoffman,  Attorney  General." 

Under  a  special  resolution  of  the  Land  Board  at  a  meeting  held 
April  10,  1854,  a  further  condition  was  imposed  that  the  patentee 
should  commence  building  the  dock  or  docks  within  one  year  from 
the  date  of  the  patent. 

At  a  Land  Board  meeting  held  September  28,  1854,  "  the  Sec- 
retary of  State  presented  a  draft  of  rules  for  the  direction  of 
persons  applying  for  grants  of  lands  under  water,  which  were 
adopted  and  ordered  to  be  printed."  (I  am  unable  to  find  a  copy 
of  these  rules.) 

Between  April  25,  1854,  and  December  24,  1855,  the  1842 
form  of  water  grants  was  resumed,  adding,  however,  after  the 
word  "  legislature  "  in  the  first  clause  of  the  patent,  the  words 

"  and  we  also  give  and  grant  unto  the  said ,  his 

heirs  and  assigns  the  land  under  water  and  between  high  and 

lower  water  mark  described  as  follows :  " 

These  grants  generally  contain  conditions  requiring  the  appro- 
priation of  the  lands'  for  the  purposes  of  commerce  within  five 

years.     Sometimes,  however,  they  were  for  three,  ten  or 

years.  No  special  order  of  the  Land  Board  for  the  use  of  this 
form  can  be  found. 
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Chapter  529  of  the  Laws  of  1855  authorized  a  grant  of  land 
under  water  in  Westchester  county  for  the  purpose  of  constructing 
a  dock,  in  the  following  language: 

"  §  1.  Upon  satisfactory  proof  being  made  to  the  commissioners  of 
the  land  oflSce  that  it  will  in  no  way  unfavorably  affect  the  naviga- 
tion of  the  Harlem  river,  and  that  it  will  not  be  detrimental  to  the 
public  interest,  the  said  commissioners  are  hereby  authorized  and  re- 
quired to  make  a  grant  of  land,  under  the  waters  of  the  Harlem  river, 
to  John  Bussing,  of  Fordham,  in  the  town  of  West  Farms,  in  the  county 
of  Westchester,  and  his  assigns,  who  are  hereby  authorized  to  build  and 
construct  a  pier  or  dock  of  the  width  of  not  more  than  three  rods,  be- 
ginning at  the  end  or  termination  of  the  public  highway  leading  from 
Fordham,  in  the  said  town  of  West  Farms,  to  Berrian's  Landing  near 
Kingsbridge,  on  the  Harlem  river,  and  extending  into  said  river  not 
over  three  hundred  feet;  said  pier  or  dock  to  be  used  as  a  public  pier 
or  dock;  and  the  said  Bussing  and  his  assigns  are  hereby  authorized 
to  charge  and  receive  such  rates  of  storage  and  dockage  as  shall  be 
fixed  by  the  county  judge  of  Westchester  county;  said  rates  to  be 
fixed  on  the  first  Monday  of  January  next  after  the  completion  of  said 
pier,  and  on  the  first  Monday  in  January  in  every  third  year  thereafter. 

§  2.  This  grant  shall  continue  to  the  said  Bussing  and  his  assigns 
forever;  subject,  however,  to  the  right  of  the  town  authorities  of  the 
town  of  West  Farms,  upon  being  authorized  and  directed  by  a  majority 
of  the  electors  thereof,  voting  by  ballot  at  any  regular  town  election,  to 
purchase  the  said  pier  or  dock,  upon  their  paying  to  the  said  Bussing 
or  his  assigns,  the  cost  of  said  pier  or  dock,  with  the  interest  thereon, 
to  be  computed  at  ten  per  cent,  per  annum,  and  upon  the  condition  that 
the  said  pier  or  dock  shall  be  perpetually  maintained  thereafter  as  a 
public  pier  or  dock,  for  the  free  use  of  the  people  of  said  town," 

In  the  early  part  of  1856,  six  commercial  grants  were  made 
on  the  following  form;  although  there  was  no  apparent  order  of 
the  Land  Board,  authorizing  the  use  of  this  form : 

"Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of 
our  Land  Office,  for  the  purpose  of  promoting  the  Commerce  of  our 
said  State  and  for  no  other  object  or  purpose,  whatsoever,  and  with  the 
reservation  and  upon  the  conditions  hereinafter  mentioned  we  have  given 

and  granted  and  by  these  presents  do  give  and  grant  unto , 

his  heirs  and  assigns,  the  land  under  water  and  between  high  and  low 
water  mark  hereinafter  described  and  also  the  power  and  authority  to 
erect  any  dock  or  docks  that  shall  be  necessary  to  promote  the  Com- 
merce of  our  State  upon  the  same,  and  the  authority  to  collect  from  per- 
sons using  such  dock  or  docks,  reasonable  and  accustomed  dockage,  to  be 
regulated  by  our  Legislature,  to  wit : 

Excepting  and  reserving  to  all  and  every  the  said  People,  the  full 
and  free  right,  liberty  and  privilege  of  entering  upon  and  using,  all 
and  every  part  of  the  above  described  premises  in  as  ample  a  manner 


APPENDIX  XIII  689 

as  they  might  have  done  had  this  power  and  authority  not  been  given, 
until  the  same  shall  have  been  actually  appropriated  and  applied  to 
the  purposes  of   commerce,  by  erecting  a  dock   or  docks   thereon,   and 

these  presents  are  upon  the  express  condition  that,  if  the  said 

or  their  assigns   shall   not  within years   from  the  date 

hereof  actually  appropriate  and  apply  the  above  described  premises  to 
the  purposes  of  commerce  by  erecting  a  dock  or  docks  thereon,  and 
filling  in  the  same,  then  these  presents  and  everything  herein  contained, 
shall   cease,   determine  and  become  void." 

From  1857  to  1869,  commerce  grants  were  made  in  the  follow- 
ing form: 

"  Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,  for  the  purpose  of  promoting  the  Commerce  of  our  said  State, 
and  for  no  other  object  of  purpose  whatsoever,  and  with  the  reservations 
and    upon    the    conditions    hereinafter    mentioned,    we    have    given    and 

granted  and  by  these  presents  do  give  and  grant  unto ,  his 

heirs  and  assigns,  the  land  under  water  and  between  high  and  low  water 
mark,  described   as   follows,  to  wit: 

Excepting  and  reserving  to  all  and  every  the  said  People,  the  full  and 
free  right,  liberty  and  privilege  of  entering  upon  and  using,  all  and 
every  part  of  the  above  described  premises  in  as  ample  a  manner  as  they 
might  have  done  had  this  power  and  authority  not  been  given,  until  the 
same  shall  have  been  actually  appropriated  and  applied  to  the  pur- 
poses   of    commerce,   by   erecting   a   dock   or    docks    thereon,    and   these 

presents  are  upon  the  express  condition  that,  if  the  said or 

their   assigns   shall   not  within years   from  the  date   hereof 

actually  appropriate  and  apply  the  above  described  premises  to  the  pur- 
poses of  commerce  by  erecting  a  dock  or  docks  thereon,  and  filling  in  the 
same,  then  these  presents  and  everything  herein  contained,  shall  cease, 
determine,  and  become  void." 

By  resolution  of  the  Land  Board  of  November  7,  1857,  the 
Attorney-Greneral  reported  amendments  to  the  usual  form  of  letters- 
patent  for  grantsi  of  land  under  water,  so  that  patents  made  out 
for  beneficial  enjoyment  in  the  future  shall  be  in  the  following 
form: 

(Same  as  last  above,  excepting  that  in  first  paragraph  after  the  words 
"  Commerce  of  our  said  State,"  are  interlined  the  words  "  or  for  the 
beneficial  enjoyment  of  the  land  by  the  adjacent  owner."  And  in  the 
second  clause,  after  the  words  "  applied  to  the  purposes  of  Commerce " 
are  interlined  the  words  "  or  for  the  beneficial  enjoyment  of  the  same 
by  the  adjacent  owners,"  and  the  words  "  by  erecting  a  dock  or  docks 
thereon,"  stricken  out.  After  the  words  "  premises  to  the  purposes  of 
Commerce "  are  interlined  the  words  "  or  for  the  beneficial  enjoyment 
of  the  same  by  the  adjacent  owner,"  and  the  words  "  by  erecting  a  dock 
or  docks  thereon  and  filling  in  the  same,"  stricken  out.     ( years. ) 

44 
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This  form  was  comtimied  in  use  from  185Y  to  1870,  with  the 
following  exceptions:  That  on  June  29,  1858,  a  grant  was  made 
for  full  beneficial  enjoyment  without  any  exceptions,  reservations 
or  conditions  whatever  to  one,  Charles  T.  Cromwell,  and  in  1869 
a  grant  was  made  in  the  following  form : 

"  Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,  for  the  purpose  of  the  beneficial  enjoyment  by  the  adjacent 
owner  and  for  no  other  object  or  purpose  whatsoever,  and  with  the 
reservations   and   upon   the   conditions   hereinafter   mentioned,   we   have 

given  and  granted  and  by  these  presents  do  give  and  grant  unto 

his  heirs  and  assigns,  the  land  under  water  and  between  high  and 

low  water  mark,  described  as  follows,  to  wit: 

Excepting  and  reserving  to  all  and  every  the  said  People  the  full  and 
free  right,  liberty  and  privilege  of  entering  upon  and  using  all  and  every 
part  of  the  above  described  premises  in  as  ample  a  manner  as  they 
might  have  done  had  this  power  and  authority  not  been  given,  until 
the  same  shall  have  been  actually  appropriated  and  applied  to  the  pur- 
poses of  commerce  or  for  the  beneficial  enjoyment  of  the  same  by  the 
adjacent  owner  by  erecting  a  dock  or  bulkhead  or  filling  in  the  same." 

Chapter  397  of  the  Laws  of  1866  confirms  a  grant  made  by 
the  Commissioners  of  the  Land  Office  to  Cheney  Ames  and  his 
associates,  of  certain  lands  under  water  in  the  city  of  Oswego, 
under  an  act  passed  March  23,  1854,  and  it  is  provided: 

"  If  said  grantees  or  their  assigns  shall  fail  to  build  upon  or  in  front 
of  said  land  a  pier  or  breakwater  in  addition  to  any  built  by  the  United 
States,  within  ten  years  from  the  passage  of  this  act,  the  said  land  shall 
revert  to  the  People  of  the  State." 

Chapter  196  of  the  Laws  of  1869  authorized  the  Land  Board, 
whenever  they  have  power  to  make  a  grant  of  land,  summarily 
to  inquire  into  the  rights  of  any  party  thereto,  upon  such  proof 
as  by  regulation  they  shall  prescribe,  "  but  this  act  shall  not  apply 
to  grants  of  land  under  water." 

On  February  11,  1870,  the  Land  Board  passed  the  following 
resolution : 

"  The   Lieutenant-Governor   presented   the  following  Report : 

To  the  Commissioners  of  the  Land  Office. 

The  undersigned,  having  been  appointed  a  Committee  to  revise  the 
rules  and  regulations  of  the  Board  governing  applications  for  water 
grants  and  the  form  of  water  grant  Patents,  respectfully  report  that 
they  recommend  the  adoption  of  the  following  resolutions: 

I.  Resolved,  That  the  Resolution  adopted  by  this   Board   September 
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28,  1854,  be  amended  by  adding  after  the  word  '  owner  '  where  it  first 
occurs,  the  words  '  specifying  which,'  so  that  said  Resolution  will  read 
ts  in  the  directions  hereto  annexed. 

II.  Resolved,  That  the  Resolution  adopted  by  this  Board  July  2,  1861, 
be  and  is  hereby  amended  by  inserting  between  the  words  '  Propriety  of 
making  such  grant  or  grants  '  and  the  word  '  and  '  the  following :  '  With 
their  opinion  whether  such  grant  is  necessary  to  promote  the  commerce 
of  this  State  or  for  the  beneficial  enjoyment  of  the  adjacent  owner,  or 
both.  And  no  grant  for  beneficial  enjoyment  shall  be  made  where  the 
Board  shall  deem  it  necessary  that  a  grant  of  such  land  should  be  made 
to  promote  the  Commerce  of  this  State,'  so  that  said  Resolution  shall 
read  as  in  the  '  Directions  '  hereto  annexed. 

III.  Resolved,  That  the  form  of  Grants  for  the  purpose  of  promoting 
Commerce,  now  in  use,  be  continued  without  change  or  modification, 
which  form  is  hereto  annexed,  marked  'A.' 

IV.  Resolved,  That  form  of  Grants  for  'Beneficial  Enjoyment'  now  in 
use  be  changed  as  follows  —  in  the  first  line  after  the  words  '  Excepting 
and  Reserving '  insert  next  after  the  word  '  Commerce '  the  words  '  by 
erecting  a  dock  or  docks  thereon '  and  strike  out  all  after  the  word 
'  owner '  in  the  next  line  to  and  including  the  word  '  void,'  so  tha,t  such 
grant  shall  read  as  in  the  form  of  Grant  hereto  annexed,  marked  '  B.' 

Resolved,  That  the  Clerk  of  this  Board  be  and  he  is  hereby  requested 
to  cause  to  be  printed  the  Rules  and  Regulations  of  the  Board  as 
amended. 

All   of  which   is  respectfully   submitted. 
Feb.  9,  1870. 

Allen   C.   Beach, 
Van  R.  Richmond. 

On  motion,  the  Report  was  adopted,  together  with  the  Resolutions 
therein  contained." 

So  that  from  18Y0  to  the  year  1900  many  grants  of  lands  were 
made  in  the  following  form : 

Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,  for  the  purpose  of  promoting  the  Commerce  of  our  said 
State  or  for  the  beneficial  enjoyment  by  the  adjacent  owner,  and  for  no 
other  object  or  purpose  whatsoever,  and  with  the  reservations  and  upon 
the  conditions  hereinafter  mentioned.  We,  have  given  and  granted  and 

by  these  presents  do  give  and  grant  unto ,  their  heirs 

and  assigns,  the"  land  formerly  under  water,  and  between  high  and  low 
water   mark,   described   as   follows: 

Excepting  and  Reserving  to  all  and  every  the  said  People,  the  full 
and  free  right,  liberty  and  privilege  of  entering  upon  and  using  all  and 
every  part  of  the  above  described  premises,  in  as  ample  a  manner  as  they 
might  have  done  had  this  power  and  authority  not  been  given,  until  the 
same  shall  have  been  actually  appropriated  and  applied  to  the  purposes  of 
Commerce,  by  erecting  »  Dock  or  Docks  thereon,  or  for  the  beneficial 
enjoyment  of  the  same  by  the  adjacent  owner. 
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Commerce  grants  were  made  from  1870  to  1887  in  the  follow- 
ing form : 

Know  Ye,  That,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,  for  the  purpose  of  promoting  the  Commerce  of  our  said  State 
and  for  no  other  object  or  purpose  whatsoever,  and  with  the  reservations 
and    upon    the   conditions   hereinafter    mentioned.    We    have  given    and 

granted  and  by  these  presents  do  give  and  grant  unto ,  his 

heirs  and  assigns,  the  land  under  water,  and  between  high  and  low  water 
mark,  described  as  follows,  to  wit: 

(Descbiption.) 

Excepting  and  Reserving  to  all  and  every  the  said  People,  the  full 
and  free  right,  liberty  and  privilege  of  entering  upon  and  using  all  and 
every  part  of  the  above  described  premises,  in  as  ample  a  manner  as  they 
might  have  done  had  this  power  and  authority  not  been  given,  until  the 
same  shall  have  been  actually  appropriated  and  applied  to  the  purposes 
of  Commerce,  by  erecting  a  Dock  or  Docks  thereon:     And  these  presents 

are  upon  the  Express  Condition,  that  if  the  said ,  his  heirs 

or  assigns,  shall  not,  within  five  years  from  the  date  hereof,  actually 
appropriate  and  apply  the  above  described  premises  to  the  purposes  of 
Commerce,  by  erecting  a  Dock  or  Docks  thereon,  and  filling  in  the  same, 
then  these  presents  and  everything  herein  contained  shall  cease,  deter- 
mine and   become  void." 

Chapter  382  of  the  Laws  of  1870,  making  further  provisions 

for  the  government  of  the  county  of  New  York,  prescribes  as 

follows  by  Section  41 : 

"  •  *  *  The  Commissioners  of  the  Land  Office  are  hereby  authorized 
and  directed  to  convey,  by  proper  instruments  in  writing,  necessary  for 
the  purpose,  all  the  property,  right  title  and  interest  of  the  People  of 
the  State  of  New  York  in  and  to  the  land  under  water  used  and  taken 
by  the  said  board  for  the  construction  of  wharves,  docks,  piers,  bulkheads, 
basins  and  slips  under  this  act,  whenever  said  commissioners  may  be 
required  by  said  board  to  make  such  conveyance  to  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York." 

By  Chapter  625  of  the  Laws  of  1881,  Sections  1  and  2,  it  is 

provided : 

"  Section  1.  All  patents  of  lands  heretofore  issued  pursuant  to  reso- 
lutions of  the  Commissioners  of  the  Land  Office,  and  sold  by  them  at 
private  sale  to  purchasers  in  good  faith,  purporting  to  convey  the  right, 
title  and  interest  of  the  people  of  this  State  in  and  to  any  lands  in  this 
State,  are  hereby  ratified  and  confirmed,  to  as  full  an  extent  as  though 
the  same  had  been  sold  at  public  auction,  according  to  law;  provided 
the  same  does  not  refer  to  any  lands  under  water  in  the  bay  or  harbor 
of  New  York  or  adjacent  thereto. 
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§  2.  This  act  shall  not  be  construed  to  affect  any  existing  suit,  or  to 
impair,  release  or  discharge  any  right,  claim  or  interest  of  any  person 
in  and  to  said  lands." 

In  the  years  1886  and  1887  a  few  unconditional  letters-patent 
were  issued  upon  the  advice  of  Attorney-General  O'Brien,  where 
the  lands  under  water  applied  for  had  already  been  applied  to 
purposes  of  commerce  and  were  already  filled  in.  (See  Book  18 
Patents,  pages  138,  213,  296,  334  and  370.) 

By  Chapter  279  of  the  Laws  of  1888, 

"  all  the  right,  title  and  interest  which  the  People  of  the  State  of  Nevp 
York  have,  if  any,  in  and  to  the  lands  outside  of  and  below  low  water 
mark  under  the  waters  of  Huntington  Bay,  in  the  town  of  Huntington, 
Suffolk  County,  southerly  of  a  line  drawn  from  a  granite  monument 
now  set  near  high  water  mark  on  the  northerly  point  of  Eaton's  Neck 
and  West  of  the  United  States  Life  Saving  Station  to  a  locust  monu- 
ment now  set  on  Lloyd's  Neck  which  line  runs  on  a  course  S.  59°  20^  25" 
West  and  which  is  the  line  claimed  by  the  trustees  of  the  town  of  Hunt- 
ington as  the  northerly  line  of  their  grants  under  Colonial  patents,  is 
hereby  ceded  to  the  present  trustees  of  the  town  of  Huntington,  Suffolk 
County,  and  their  successors  in  office,  for  the  purpose  of  oyster  culti- 
vation. Provided  nothing  in  this  act  shall  be  held  to  interfere  with 
the  rights  and  powers  of  the  Commissioners  of  the  Land  Office  to  grant, 
all  the  right,  title  and  interest  of  the  State  to  lands  under  water  in  said 
bay,  to  the  owners  of  adjacent  uplands  for  purposes  of  commerce  or 
beneficial  enjoyment,  and  nothing,  herein  contained  shall  be  construed  as 
interfering  with  the  rights  of  riparian  owners.  Subject,  however  and 
without  prejudice  to  the  legal  rights,  if  any,  of  such  persons  as  now 
have  oysters  planted  on  the  lands  aforesaid." 

In  1887  and  1888  quit-claim  letters-patent  were  issued  to  vari- 
ous individuals,  containing  the  words  "  and  these  presents  shall 
in  no  wise  operate  as  a  warranty  of  title,"  because  certain  towns 
who  had  remonstrated  against  the  grants,  claimed  title  under 
colonial  grants  to  the  lands  under  water,  and  it  was  deemed  proper 
to  make  quit-claim  grants  so  as  to  give  the  patentees  a  standing 
in  court. 

A  grant  made  in  1891  to  George  Shields  of  property  in  Bath 
Beach,  Kings  county,  contained  the  following  unusual  condition : 

"  Upon  the  express  condition  that  the  town  of  New  Utrecht  and  the 
authorities  thereof  as  well  as  the  traveling  public  shall  at  all  times  have 
full  power  and  free  right  of  way  and  ingress  to  and  egress  from  the 
waters  of  Gravesend  Bay,  over  and  upon  19th  Avenue,  whenever  the 
same   shall   have  been   extended  from   Cropsy  Avenue  to   said  Bay,   by 
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proper  legal  proceedings,  and  that  the  patentee,  his  heira  and  assigns, 
shall  not,  at  any  time,  erect,  construct  or  cause  to  be  erected  or  con- 
structed, any  gates,  bars  or  other  obstructions  to  prevent  such  passage, 
ingress  or  egress  as  aforesaid,  or  in  any  way  or  mianner  prevent  the  free 
and  perfect  use  and  connection  by  said  avenue,  when  extended,  with  the 
water  of  said  bay,  and  in  case  of  such  obstruction  or  violation  of  said 
conditions,  this  patent  shall  be  null  and  void  and  the  land  hereby  granted 
shall  revert  to  and  become  vested  in  the  People  of  the  State  of  New 
York." 

In  1871  a  grant  was  made  to  the  mayor,  aldermen  and  com- 
monalty of  the  City  of  New  York  of  certain  lands  under  the 
waters  of  the  Hudson  river  in  fee  without  conditions  or  reserva- 
tions, under  Chapter  137  of  the  Laws  of  1870,  and  Chapter  574 
of  the  Laws  of  1871. 

In  1879  another  grant  was  made  in  fee  to  the  mayor,  aldermen 
and  commonalty  of  the  City  of  New  York  to  lands  under  the 
waters  of  Lake  Mahopac,  Putnam  county,  under  Chapter  445  of 
the  Laws  of  1877,  and  in  1888  a  grant  was  made  to  the  mayor, 
aldermen  and  commonalty  of  the  City  of  New  York  under  Chapter 
410  of  the  Laws  of  1882  in  fee  for  the  construction  of  wharves, 
docks,  piers,  bulk-heads,  basins,  slips  and  streets  for  public  use, 
and  for  no  other  objects  and  purposes  whatever,  all  the  right, 
title  and  interest  of  the  people  in  certain  lands  under  water  of 
Long  Island  Sound,  Bronx  Kills,  Harlem  River,  Cromwell's 
Creek,  Spuyten  Duyvil  Cteek  and  the  Hudson  River,  with  certain 
exceptions. 

On  February  13,  1892,  Attorney-General  Rosendale  made  the 
following  report  to  the  Land  Board  in  the  matter  of  the  applica- 
tion of  the  Rockaway  Park  Improvement  Company : 

"  In  the  matter  of  the  application  of  The  Rockaway  Park  Improve- 
ment Company  for  correction  of  letters-patent  heretofore  issued  to  said 
Company,  which  said  application  was  referred  to  me,  together  with  the 
general  question  as  to  a  revision  of  the  form  of  patents  '  for  beneficial 
enjoyment '  I  have  the  honor  to  report  as  follows : 

The  correction  applied  for  is  to  erase  from  the  letters-patent  the  fol- 
lowing clause :  '  Excepting  and  reserving  to  all  and  every  the  said 
People,  the  full  and  free  right,  liberty  and  privilege  of  entering  upon 
and  using  all  and  every  part  of  the  above  described  premises,  in  as 
ample  a  manner  as  they  might  have  done  had  this  power  and  authority 
not  been  given,  until  the  same  shall  have  been  actually  appropriated  and 
applied  to  the  purposes  of  Commerce,  by  erecting  a  Dock  or  Docks 
thereon,   or   for  the  beneficial   enjoyment  of  the   same  by  the  adjacent 
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owner.'  The  petitioner  aslcs  thait  the  amended  letters-patent  shall  be 
without  limitation  of  any  kind  or  in  any  event,  beyond  a  provision  that 
the  title  shall  become  absolute  when  the  lands  granted  have  been  appro- 
priated and  applied  for  the  beneficial  enjoyment  of  the  same  by  the 
grantee. 

Authority  is  given  to  your  Honorable  Board  to  make  corrections  in 
letters-patent  in  case  of  manifest  error,  by  the  provisions  of  chapter  605 
of  the  Laws  of   1881. 

The  particular  grant  in  question  to  the  petitioner,  was  made  on  the 
11th  of  February,  1890,  the  Attorney  General  certifying  that  the  appli- 
cation was  made  in  proper  form,  the  State  Engineer  and  Surveyor  re- 
porting that  the  grant  would  not  interfere  with  navigation,  and  the 
Comptroller  reporting  that  an  appraisal  had  been  made  valuing  the 
land  at  $1,015.97;  upon  which  reports  the  Board  directed  the  grant  to 
be  made  upon  the  payment  of  the  said  appraised  value,  together  with  the 
sum  of  $54.20,  appraiser's  fee  and  expenses.  See  proceedings  of  Com- 
missioners of  the  Land  OfiSce,  of  1890,  pages  65  and  66. 

The  application  was  for  '  beneficial  enjoyment,'  the  grant  was  directed 
to  be  made  '  for  beneficial  enjoyment,'  and  the  full  appraised  value  of 
the  land  was   paid. 

My  learned  predecessor  was  at  one  time  called  upon  for  an  interpre- 
tation of  the  meaning  of  the  words  '  for  beneficial  enjoyment '  as  used 
in  the  statute,  and  in  an  opinion  dated  September  11th,  1891,  he  em- 
ployed  the   following   language: 

'  By  section  67,  Vol.  1,  of  the  Revised  Statutes,  First  Edition,  page 
208,  part  1,  chapter  9,  title  5,  article  4,  "  the  Commissioners  shall  have 
power  to  grant  so  much  of  the  lands  under  the  waters  of  the  navigable 
rivers  and  lakes  as  they  shall  deem  necessary  to  promote  the  commerce 
of  the  State." 

'  This  statute  was  amended  in  1835,  chapter  232,  section  2  of  said  act 
provided  that  the  Revised  Statutes,  supra,  or  this  act  shall  confer  "  no 
other  power  upon  the  commissioners  than  to  authorize  the  erection  of 
such  dock  or  docks  as  they  shall  deem  necessary  to  promote  the  commerce 
of  the  state,  and  the  collection  of  reasonable  and  accustomed  dockage 
from  persons  using  such  dock  or  docks,  and  the  legislature  may  at  any 
time  regulate  the  same,  as  they  shall  think  proper." 

'  It  would  appear  that  under  the  conditions  of  the  statute,  a  grant  by 
the  Commissioners  of  the  Land  Office  for  commercial  purposes  would  only 
authorize  the  erection  of  docks  on  the  land  granted  in  such  number  or 
style  as  would  promote  the  commerce  of  the  State,  authorizing  the 
grantee  to  collect  reasonable  dockage  from  persons  using  the  docks,  the 
power  always  remaining  in  the  legislature  to  regulate  the  same.  By  the 
amendment  of  section  67,  R.  S.,  supra,  in  1850,  chapter  283,  which  con- 
ferred power  upon  the  Land  Board  to  make  grants  "for  beneficial  enjoy- 
ment," the  legislature  assumed  that  grants  for  purposes  of  commerce  were 
of  a  limited  character  and  subject  to  legislative  control.  On  the  other 
hand,  a  grant  for  "  beneficial  enjoyment "  to  a  grantee,  his  heirs  and 
assigns,  imports  a  fee,  and  I  think  the  Legislature  by  said  amendment 
of  1850  when  it  authorized  the  Land  Board  to  make  grants  for  beneficial 
enjoyment,  intended  a  fee  should  be  conveyed  where  the  land  applied 
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for    was    not    necessary    for    purposes    of    commerce.       (See    Resolution 
adopted  by  Land  Office,  March  6th,   1872.) 

'  The  practice  of  the  Land  Board  in  fixing  the  consideration  of  these 
grants  has  been  uniform.  In  the  cases  of  grants  for  commerce,  only  a 
nominal  sum  has  been  charged,  whereas  in  grants  for  beneficial  enjoy- 
ment the  full  appraisal  value  has  been  required.' 

Without  expressing  opinion  as  to  the  proper  construction  and  mean- 
ing of  the  clause  in  the  particular  Patent  complained  of  and  sought  to 
be  eliminated,  it  would  seem  to  me  that  the  petitioner  should  have  the 
relief  applied  for.  The  clause  can  have  no  place  or  purpose  in  the 
letters-patent,  except  as  a,  limitation  of  the  grant,  and  any  such  limita- 
tion is  inconsistent  with  the  purpose  of  the  grant. 

The  lands  were  applied  for,  the  matter  considered  by  the  Board,  the 
valuation  made  by  the  appraiser,  and  payment  made  by  the  applicant  of 
the  full  appraised  value,  all  on  the  theory  that  a  fee  was  to  be  obtained. 

I  would  therefore  recommend  that  the  prayer  of  the  petitioner  in  this 
matter  be  granted,  and  that  on  surrender  and  cancellation  of  the  letters- 
patent  issued  to  it  under  the  resolution  of  February  11th,  1890,  quit- 
claim letters-patent  be  issued  to  said  The  Rookaway  Park  Improvement 
Company  for  the  same  premises,  but  without  any  limitation  or  restriction 
other  than  a  statement  that  said  grant  is  made  '  for  the  beneficial  enjoy- 
ment of  the  adjacent  owner'  according  to  the  provisions  of  law;  and  I 
would  further  recommend  that  all  future  grants  '  for  beneficial  enjoy- 
ment '  made  in  consideration  of  the  payment  as  purchase  price  of  the 
full  appraised  value  of  the  premises,  be  made  in  similar  manner  and 
form. 

(Signed)  S.  W.  Rosendale, 

Attorney  General." 

And  by  resolution  of  the  Land  Board  on  February  25,  1892, 
new  letters-patent  were  issued  to  said  company  without  any  limi- 
tation or  restriction  other  than  the  statement  that  said  grant  was 
made  "  for  the  beneficial  enjoyment  of  the  adjacent  owners." 

The  following  new  form  of  beneficial  enjoyment  grant  was 
nsed  from  March,  1892,  to  May  31,  1894: 

"  Wtieeeas,  the  grantee  hereinafter  named,  being  the  owner  of,  the 
uplands  adjacent  to  the  lands  hereinafter  described,  has  made  application 
to  the  Commissioners  of  the  Land  Office,  pursuant  to  law  and  the 
statutes  in  such  case  made  and  provided,  for  a  grant  of  the  lands  hereiti- 
after  described  for  the  beneficial  enjoyment  thereof  by  the  adjacent  owner. 
Know  te,  that,  pursuant  to  a  resolution  of  the  said  Commissioners  of 

our    Land    Office,    adopted     1 89 . . ,    we    have   given    and 

granted   and  by   these   presents   do   give   and   grant   unto    

his  heirs  and  assigns,  the  land  under  water  and  between  high  and  low 

water  mark,  described  as  follows :    ,  for  the  beneficial 

enjoyment   of   the   same   by   the   said   adjacent   owner,   pursuant  to   the 
statutes  in  such  case  made  and  provided." 
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The  Land  Board  in  1894  passed  the  following  resolutions : 

"  The  following  rules  and  regulations  governing  applications  for  grants 
of  land  under  water  were  presented: 

Rules  and  Eegulations  of  the  Commissioners  of  the  Land  Office 
Governing  Applications  for  Grants  of  Lands  Under  Water. 

Resolved  1.  That  no  grants  of  land  under  wa,ter  be  hereafter  made 
unless  the  applicant  make  affidavit  that  he  intends  forthwith  to  appro- 
priate the  lands  applied  for  to  the  purposes  of  commerce,  by  erecting 
thereon  a  public  dock  or  docks,  or  that  the  land  is  proper  for  the  pur- 
pose of  beneficial  enjoyment  of  the  owner,  specifying  which,  and  stating 
in  what  manner  ihe  said  enjoyment  will  be  beneficial,  and  shall 
also  produce  an  affidavit  from  the  first  judge  of  the  county,  or  the 
supervisor  and  town  clerk,  or  two  of  the  assessors  of  the  town  in  which 
such  lands  are  situate,  stating  that  the  lands  applied  for  are  not  more 
than  are  necessary  for  the  purposes  aforesaid  and  that  they  believe  that 
it  is  the  bona  fide  intention  of  the  applicant  to  appropriate  the  said 
lands  to  the  purposes  of  commerce  by  erecting  thereon  a  public  dock 
or  docks,  or  that  they  believe  that  the  land  is  proper  for  the  purpose  of 
the  beneficial  enjoyment  of  the  same  by  the  owner,  and  stating  the 
manner  in  which  said  enjoyment  will  be  beneficial. 

2.  That  this  Board  will  not  act  on  any  application  for  lands  under 
water  unless  the  same  be  accompanied  with  accurate  maps  of  the  lands 
applied  for,  as  hereinafter  provided,  and  by  a  full  and  accurate  descrip- 
tion of  the  same. 

3.  That  no  grants  for  beneficial  enjoyment  shall  be  made  when  the 
Board  shall  deem  it  necessary  that  the  grant  of  such  lands  should  he 
made  to  promote  the  commerce  of  the  State. 

4.  That  the  minimum  sum  to  be  charged  to  the  patentee,  in  each  case 
of  a  grant  of  land  under  water,  be  fixed  at  fifty  dollars,  in  addition  to 
the  patent  fee  of  five  dollars,  for  each  separate  parcel  of  land  under 
water  applied  for. 

5.  That  all  applications  made  to  this  Board  for  grants  of  land  under 
water  for  beneficial  enjoyment  shall  be  referred  to  the  Comptroller,  under 
whose  direction  the  value  of  the  lands  or  privileges  applied  for  shall  be 
appraised  by  a  duly  sworn  appraiser  of  the  Board,  and  that  the  patent 
shall  issue  only  on  payment  of  the  value  so  reported  or  such  sum  as 
the  Board  shall,  under  all  circumstances,  deem  reasonable. 

6.  That  letters-patent  for  the  purposes  of  beneficial  enjoyment  shall 
be  of  two  distinct  forms,  to  be  known  as  '  full '  and  '  restricted.'  ( See 
blank  Patents  hereunto  annexed.)  And  appraisals  of  land  to  which 
letters-patent  of  the  full  form  are  desired  shall  be  for  the  full  value  of 
such  property,  while  in  case  of  restricted  grants,  the  diminution  of  the 
value  of  the  grant  to  the  applicant,  by  reason  of  the  restrictions  im- 
posed, is  to  be  considered  in  said  appraisal. 

7.  That  if,  for  good  and  sufficient  reasons,  a  grantee  for  the  purposes 
of  commerce  has  been  unable  to  comply  with  the  conditions  of  the  letters- 
patent,  he  may  file  with  the  Commissioners  a,  verified  petition,  praying 
that  he  be  granted  an  extension  of  not  more  than  three  years,  within 
which  to  comply  with  the  said  conditions;  hut  no  such  prayer  shall  he 
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granted  unless  it  shall  a-ppear  that  said  grantee  has  actually  begun  the 
erection  of  a  public  dock  or  docks,  and  intends  in  good  faith  to  complete 
the  same,  and  his  petition  must  be  presented  before  the  expiration  of 
five  years  from  the  date  of  his  patent. 

8.  That  in  no  case  will  a,  further  extension  of  time  within  which  to 
comply  with  conditions  of  letters-patent  be  granted. 

9.  That  all  notices  of  applications  for  grants  of  land  under  water 
shall  state  that  any  person  deeming  himself  liable  to  injury  by  reason 
of  such  grant  may  file  with  the  Commissioners  of  the  Land  Office  a 
remonstrance,  stating  why  said  grant  will  be  an  injury  to  him  or  his 
property,  and  that  said  remonstrance  should  be  filed  on  or  before  the 
filing  of  the  application. 

10.  That  all  letters-patent  shall  conform  to  the  blank  forms  hereunto 
annexed. 

11.  That  the  following  requirements  must  be  strictly  observed  in  mak- 
ing applications  and  that  all  affidavits  must  be  made  upon  the  blanks 
hereunto  annexed. 

FOEM    FOK    PUBPOSES    OP    COMMBECE. 

(This  form  has  been  continued  and  is  in  present  use,  1911.) 
The   People   op   the   State   op   New   York,   bt   the    Gbace   op   God, 

Fbee  ATfD  Independent. 
To  all  to  Whom  these  Presents  Shall  Come,  Greeting: 

Know  ye,  that,  pursuant  to  resolution  of  the  Commissioners  of  our 
Land   Office,   dated  the  day   of  ,    189     ,   and  for 

the  purposes  of  promoting  the  commerce  of  our  said  State,  by  the  build- 
ing upon  the  premises  hereinafter  conveyed,  of  a  public  dock  or  docks 
by  the  owner  or  owners  of  the  adjacent  uplands,  and  for  no  other  object 
or  purpose  whatsoever,  and  with  the  reservations  and  upon  the  conditions 
hereinafter  mentioned  we  have  given  and  granted  and  by  these  presents 
do  give  and  grant  unto  heirs  and  assigns,  the  land  under 

water  and  between  high  and  low  water  mark,  described  as  follows,  to  wit: 
And,  these  presents  are  upon  the  express  condition  that  the  said 
grantee,  shall  acquire  no  right,  title  or  interest  in  or  to  the  above 
described  premises,  unless  within  five  years  from  the  date  of  these 
presents,  he  shall  actually  appropriate  said  premises  above  described  to 
the  purposes  of  commerce  by  erecting  thereon  a  public  dock  or  docks, 
and  that  all  of  the  right,  title  and  interest  in  and  to  so  much  of  the 
labove-described  premises  as  are  not  actually  occupied  and  covered  by 
said  dock  or  docks  and  their  necessary  approaches,  shall  remain  in  the 
said  people  in  the  same  manner  as  if  these  presents  had  not  been 
granted,  anything  herein  to  the  contrary  notwithstanding. 
In  testimony  whereof,  we  have  caused  these  our  letters  to  be  made 
patent,  and  the  Great  Seal  of  our  State  to  be  hereunto  affixed. 
Witness,  Governor  of  our  said  State,  at  our  city  of 

Albany,  the  day  of  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ninety- 
Passed  the  Secretary's  office  the  day  of  189     . 


Deputy  Secretary  of  State. 
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Form  foe  Fuli  and  Beneficial  Enjoyment. 

The   People   of  the   State   of  New  York,   by   the   Gbace  of  God, 
Feee  and  Independent. 

To  all  to  Whom  these  Presents  Shall  Come,  Greeting: 

Know  ye,  that,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,  dated  the  day  of  ,   189     ,  we  have 

given  and  granted,  .and  by  these  presents  do  give  and  grant  unto  , 

heirs   and   assigns,   the   land   under   water,   and   between   high   and   low 
water  mark,  described  as  follows,  to  wit: 

In  testimony  whereof,  we  have  caused  these  our  letters  to  be  made 
patent,  and  the  Great  Seal  of  our  said  State,  to  be  hereunto  aflSxed. 
Witness,  Governor  of  our  said  State  at  our  city  of  Albany, 

the  day   of  in  the  year   of   our   Lord,   one 

thousand  eight  hundred  and  ninety- 
Passed  the  Secretary's  office  the  day  of  189     . 


Deputy  Secretary  of  State. 


FOEM  foe  RESTEICTED   BENEFICIAL  ENJOYMENT. 

The  People  of  the   State  of  New  Yoek,   by   the   Geace  of  God, 
Feee  and  Independent. 

To  all  to  Whom  these  Presents  Shall  Gome,  Greeting: 

Know  ye,  that,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,   dated  the  day  of  ,   189    ,  and  for 

the  purpose  of  granting  and  conveying  a  restricted  beneficial  enjoyment 
in  and  to  the  lands  under  water  and  between  high  and  low  water  mark 
hereinafter  described,  to  the  owner  of  the  adjacent  uplands, 

and  for  no  other  object  or  purpose  whatsoever,  and  with  the  reservations 
and  upon  the  conditions  hereinafter  expressed,  we  have  given  and  granted, 
and  by  these  presents  do  give  and  grant  unto  heirs  and  assigns, 

the  land  under  water  and  between  high  and  low  water  mark,  described 
as  follows,  to  wit: 

Excepting  and  reserving  to  all  and  every,  the  said  people  the  full 
and  free  right,  liberty  and  privilege  of  entering  upon  and  using  all  and 
every  part  of  the  above-described  premises  in  as  ample  a  manner  as  they 
might  have  done  had  this  power  and  authority  not  been  given,  always 
excepting  such  parts  thereof  as  are  actually  occupied  and  covered  by 
structures,  docks  or  buildings  of  a  permanent  character,  and  such  parts 
of  said  premises  as  have  been  actually  filled  in  and  reclaimed  from  low 
or  marsh  land,  or  have  been  inclosed  by  a  sea  wall. 
In    testimony   whereof,   we   have   caused   these    our   letters   to   be   made 

patent,  and  the  Great  Seal  of  our  said  State  to  be  hereunto  affixed. 

Witness,  Governor  of  our  said  State,  at  our  city  of  Albany, 

the  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ninety- 
Passed  the  Secretary's  office  the  day  of  189     . 


Deputy  Secretary  of  State. 
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On  motion  of  the  Treasubeb  the  above  resolution  and  forms  of  patents 
were  adopted  and  the  Clerk  of  this  Board  was  directed  to  prepare, 
under  direction  of  the  Attorney-General,  regulations  to  conform  to  the 
new  patents." 

The  Public  Lands  Law,  constituting  Chapter  11  of  the  General 
Laws  became  Chapter  317  of  the  Laws  of  1894.  By  Section  9, 
the  Commissioners  of  the  Land  Office  were  authorized  to  sum- 
marily inquire  into  the  rights  of  applicants  for  grants  of  lands 
under  water.  Section  11  confirmed  all  letters-patent  issued  prior 
to  July  11,  1881,  except  lands  under  water  in  iJTew  York  bay  or 
harbor,  or  adjacent  thereto,  and  Sections  70  and  71  authorized  the 
continued  grants  of  lands  under  water,  as  follows : 

"  Section  70.  Grants  of  Land  Under  Wateb. —  This  section  author- 
izes grants  of  land  under  water. 

1.  Of  navigable  rivers. 

2.  Of  the  Hudson  river  adjacent  to  the  state  of  New  Jersey. 

3.  Adjacent  to  and  surrounding  Great  Barn  Island  in  the  city  and 
county  of  New  York,  and  between  high  and  low-water  mark  in  such 
island,  but  not  so  as  to  affect  the  navigation  of  the  waters  surround- 
ing such  island. 

4.  Adjacent  to  and  surrounding  Staten  Island,  but  not  so  as  to  extend 
more  than  five  hundred  feet  into  the  water  from  low-water  mark  on  said 
island,  except  where  the  legally  established  pier  and  bulkhead  lines 
extend  more  than  five  hundred  feet  beyond  low-water  mark,  in  which 
case  grants  may  be  made  to  such  lines. 

5.  Between  high  and  low-water  mark,  in  and  adjacent  to  and  sur- 
rounding Long  Island,  and  all  that  part  of  the  former  or  present  county 
of  Westchester  lying  on  the  East  river  or  Long  Island  sound,  but  not 
beyond  any  permanent  exterior  water  line  established  by  law. 

6.  The  commissioners  of  the  land  ofiice  may  grant  in  perpetuity  or 
otherwise,  to  the  owners  of  the  lands  adjacent  to  the  lands  under  water 
specified  in  this  section,  to  promote  the  commerce  of  this  state  or  for 
the  purpose  of  beneficial  enjoyment  thereof  by  such  owners,  so  much 
of  said  lands  under  water  as  they  deem  necessary  for  that  purpose.  No 
such  grant  shall  be  made  to  any  person  other  than  the  proprietor  of  the 
adjacent  lands,  and  any  such  grant  made  to  any  other  person  shall  be 
void.  No  such  grant  shall  be  made  of  any  lands  belonging  to  the  city 
of  New  York,  or  so  as  to  interfere  with  the  rights  of  that  city  or  of 
the  Hudson  river  railroad  company,  or  of  its  successor  the  New  York 
Central  and  Hudson  River  Railroad  Company. 

§  71.  Notice  of  Application  Theeefob. —  Every  applicant  for  a  grant 
of  land  under  water  shall,  previous  to  his  application,  cause  notice 
thereof  to  be  published  at  least  once  a  week  for  six  weeks,  successively, 
>  in  a,  newspaper  printed  in  the  county  in  which  the  land  so  intended  to 
be  applied  for  is  situated;  and  a  copy  of  such  notice  to  be  posted  for 
the  same  period  upon  the  door  of  the  court  house  of  such  county,  and 
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if  there  be  no  court  house  in  the  county,  at  such  place  as  the  commis- 
sioners direct." 

Section  70  of  the  Public  Lands  Law  was  amended  by  Chapter 
208  of  the  Laws  of  1895  by  adding  to  its  first  subdivision  thereof 
the  words  "  and  lakes  "  so  as  to  authorize  grants  of  lands  under 
the  waters  of  navigable  rivers  and  lakes.  Subdivision  5  was 
amended  by  striking  out  the  words  at  the  beginning  of  the  para- 
graph "  between  high  and  low-water  mark,  in  and  " ;  and  also  by 
adding  after  the  words  "  to  promote  the  commerce  of  this  State  or 
for  the  purpose  of  beneficial  enjoyment  thereof  for  such  owners," 
the  words  "  or  for  agricultural  purposes  " ;  and  at  the  end  of 
Subdivision  5  was  inserted  a  new  paragraph,  reading  as  follows: 

"  In  addition  to  the  foregoing,  the  commissioners  of  the  land  oflSce 
may  authorize  the  use  of  lands  of  the  State  under  water,  for  the  purpose 
of  improvement  of  navigation  when  the  same  is  carried  on  by  the  federal 
or  State  governnicnt;  but  private  rights  or  rights  of  property  of  in- 
dividuals, if  any,  of  any  nature  or  description,  shall  not  be  taken  away 
nor  impaired  nor  impeded  without  due  process  of  law." 

Chapter  898  of  the  Laws  of  1895,  which  was  "  an  act  to  estab- 
lish the  pier  and  bulkhead  lines  around  Staten  Island,  as  author- 
ized by  act  of  congress  of  Au.gust  eleventh,  eighteen  hundred  and 
eighty-eight,"  provided  as  follows: 

"  Section  1.  The  pier  and  bulkhead  lines  around  the  eratire  shores  of 
Staten  Island,  as  proposed  by  the  board  of  engineers  appointed  for  the 
establishment  of  the  harbor  lines  of  New  York  harbor  and  its  adjacent 
waters  by  special  order  number  forty-nine,  dated  war  department,  October 
fifth,  eighteen  hundred  and  eighty-eight  in  accordance  with  section 
twelve  of  act  of  congress  of  August  eleventh,  eighteen  hundred  and  eighty- 
eight,  approved  by  the  secretary  of  war,  June  twenty-first,  eighteen 
hundred  and  eighty-nine,  January  fourth,  eighteen  hundred  and  ninety, 
March  fourth,  eighteen  hundred  and  ninety,  July  twenty-sixth,  eighteen 
hundred  and  ninety,  and  August  ninth,  eighteen  hundred  and  ninety^wo, 
as  said  pier  and  bulkhead  lines  are  delineated  on  the  maps  filed  in  the 
Secretary  of  State's  office  in  Albany,  are  hereby  established  and  confirmed. 

§  2.  It  shall  be  lawful  for  the  owners  of  piers  and  bulkheads  con- 
structed or  hereafter  to  be  constructed,  or  the  owners  of  land  under  water 
granted  by  the  State  of  New  York  on  the  Staten  Island  side  of  the  harbor 
of  New  York,  to  extend  or  construct  piers  not  exceeding  one  hundred  and 
fifty  feet  in  width,  with  spaces  between  the  same  of  at  least  one  hundred 
feet,  and  bulkheads  to  the  exterior  bulkheads  and  pier  lines  respectively 
fixed  and  established  by  this  act;  provided,  that  grants  of  any  land  under 
water  not  heretofore  granted  to  the  riparian  owners  which  it  is  necessary 
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to  occupy  in  the  construction  of  said  piers  and  bulkheads,  be  first 
obtained  from  the  commissioners  of  the  land  office,  in  accordance  with 
law  and  upon  the  payment  of  such  compensation  to  the  State  as  they 
may  fix  and  determine;  and  provided,  that  no  such  grant  shall  be  made 
by  the  commissioners  of  the  land  office  except  to  the  owner  of  the  ad- 
jacent upland  where  no  previous  water  grant  has  been  made,  and  to 
the  owner  of  the  land  under  water  within  the  water  lines  established 
before  the  passage  of  this  act  where  such  water  grant  has  been  made; 
and  provided,  that  no  pier  shall  be  built  under  the  provisions  of  this 
act  by  any  water-front  owner  which  encroaches  upon  land  under  water 
not  owned  by  him." 

By  tlie  Charter  of  the  City  of  New  York,  Chapter  378  of  the 
Laws  of  1897,  certain  lands  under  water  were  granted  to  the 
City  of  New  York  by  Sections'  83  to  86,  reading  as  follows : 

"  TlTlE      2. 

Gramts  of  Lwnds  and  Franchises  to  Oity  in  Aid  of  Commerce. 
Grants  of  Land  Under  Water. 

Section  83.  To  the  end  that  the  city  of  New  York,  as  herein  consti- 
tuted, may  be  enabled  to  make  needful  provisions  for  the  navigation, 
intercourse  and  commerce  of  the  city  and  adequately  to  develop  and 
secure  the  same  now  and  in  the  future,  the  said  city  shall  have  the 
control  as  herein  and  in  this  act  provided,  of  the  water  front  of  the 
entire  city,  subject,  however,  to  the  rights  of  priva.te  owners  of  property, 
and  also  power  to  establish,  construct,  acquire,  own,  maintain  and  enjoy 
all  ferries,  public  wharves,  docks,  piers,  bulkheads,  basins,  slips,  streets, 
approaches  and  spaces,  and  all  other  public  structures,  adjuncts  and 
facilities  necessary  or  proper  for  the  navigation,  intercourse  and  com- 
merce, foreign  and  domestic,  of  the  city.  To  these  ends,  in  addition 
to  all  other  grants,  there  is  hereby  granted  in  fee  to  the  said  city  of 
New  York,  as  herein  constituted,  in  all  the  public  streams,  rivers,  sounds, 
bays  and  waters  of  all  descriptions  at  any  and  all  places  within  said 
city  or  adjoining  the  limits  of  said  city  as  herein  constituted,  all  and 
singular  the  property,  estate,  right,  title  and  interest  of  the  people  of 
the  state  of  New  York,  in,  to,  of,  and  concerning  such  lands  and  soil 
covered  by  water,  as  are  embraced  within  the  projected  boundary  lines 
of  any  street  intersecting  the  shore  line,  and  which  street  is  in  public 
use  or  which  may  be  hereafter  opened  for  public  use,  extending  from 
highwater  out  into  said  streams,  rivers,  sounds,  bays  and  waters  so  far 
(any  limits  in  existing  grants  to  the  contrary)  as  the  said  city  shall 
now  or  at  any  time  hereafter  in  the  opinion  of  its  municipal  assembly, 
or  department  of  docks  and  ferries  require  the  same  for  ferries,  public 
wharves,  docks,  piers,  bulkheads,  basins,  slips,  or  other  public  structures, 
adjuncts  and  facilities  for  navigation  and  commerce,  including  the  right 
for  such  purposes  to  reclaim  such  lands  from  said  waters,  and  includ- 
ing also   all   riparian  rights,  and   all   rents,   isaues   and  profits   of  the 
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premiaes  herein  granted.  The  commissioners  of  the  land  office  shall 
from  time  to  time  convey  or  patent  the  lands  herein  granted  to  the  city 
for  said  purposes  as  and  whenever  required  by  the  board  of  docks. 

Property  and  Franchises  Inalienable. 

§  84.  The  property,  franchises  and  rights  hereby  granted  and  the 
works  and  structures  hereby  authorized  are  not  the  subject  -of  sale  but 
shall  be  held  by  the  city  in  perpetuity.  But  this  shall  not  prevent  the 
city  from  leasing  the  same  for  limited  periods  of  time,  in  the  same  man- 
ner as  it  leases  other  like  property. 

Private  Rights  Protected. 

§  85.  This  grant  shall  not  impair  or  affect  any  existing  valid  private 
rights,  or  the  existing  riparian  rights  of  owners  of  private  property, 
or  the  lawful  rights  of  private  owners  of  docks,  piers  and  other  struc- 
tures in  the  said  city  or  any  part  thereof. 

Patenting  of  Lands  Under  Water  by   Commissioners  of  the  Land 

Office. 

§  86.  After  the  approval  of  this  act  no  patent  of  soil  or  land  under 
water  within  The  City  of  New  York,  as  herein  constituted,  shall  be 
made  except  to  The  City  of  New  York  or  to  the  riparian  proprietor. 
If  the  board  of  docks  with  the  approval  of  the  commissioners  of  the 
sinking  fund,  shall  project  a  plan  or  plans  for  the  construction  of 
docks  between  street  intersections  as  aforesaid,  and  desire  a  grant  of  land 
under  water  for  that  purpose,  they  shall  make  application  therefor  to 
the  commissioners  of  the  land  office,  who  thereupon  shall  give  notice 
to  the  riparian  proprietor  before  taking  action  in  the  matter  and  shall 
make  such  grant  to  the  city  for  the  purposes  specified  in  section  eighty- 
three.  Such  grant,  however,  shall  be  subject  to  all  the  rights  of  the 
riparian  proprietor,  and  before  the  city  shall  construct  such  public 
wharves  or  other  structures  in  front  of  the  land  of  such  riparian  pro- 
prietor, the  city  shall  make  just  compensation  to  such  proprietor  for 
the  value  of  all  the  riparian  rights.  If  the  commissioners  shall  make 
a  grant  to  the  riparian  proprietor  it  shall  be  confined  to  soil  or  land 
under  water  in  front  of  the  land  of  such  riparian  proprietor.  If  appli- 
cation be  made  to  the  commissioners  of  the  land  office  by  the  riparian 
proprietor  for  a  grant  of  soil  or  land  under  water  within  TTie  City  of 
New  York,  as  herein  constituted,  said  commissioners  shall  give  notice 
thereof  to  the  board  of  docks  of  the  city,  which  shall  examine  into 
such  application  and  determine  whether  the  granting  of  the  same  will 
conflict  with  the  rights  of  the  city  under  this  act  or  be  otherwise 
injurious  to  the  public  interests  of  the  said  city,  and  shall  report  their 
conclusions  to  said  commissioners,  who  shall  insert  such  terms  and 
conditions  in  the  grant  recommended  by  the  board  of  docks  as  will  pro- 
tect the  public  interests  of  the  city  in  respect  to  navigation  and  com- 
merce. The  validity  of  any  such  grant  or  patent  may  be  judicially 
determined  in  an  action  brought  by  and  in  the  name  of  the  city.'' 
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By  the  amendment  of  the  Greater  'New  York  Charter,  Chapter 
466  of  the  Laws  of  1901,  the  above  sections  were  slightly  amended. 

The  forms  heretofore  described  were  continued  in  use  until 
December  7,  1899,  when  the  full  beneficial  enjoyment  grant  was 
abolished  (see  Land  Board  Minutes  1899,  page  187,  etc.),  upon 
the  report  of  Secretary  of  State  McDonough,  in  which  he  claimed 
that  the  Land  Board  was  unauthorized  in  making  such  full  bene- 
ficial enjoyment  grants,  urging  that  the  lands  under  water  belonging 
to  the  State  were  held  by  the  State  in  trust  for  the  public  and 
not  for  any  other  purposes,  and  that  grants  should  not  be  made 
except  for  public  or  quasi-public  purposes. 

The  Land  Board  at  a  meeting  held  March  1,  1900,  adopted 
a  resolution  and  made  several  grants  to  contain  the  following 
exceptions  and  reservations: 

"  Excepting  and  reserving  to  all  and  every  the  said  people,  the  full 
and  free  right,  liberty  and  privilege  of  entering  upon  and  using  all  and 
every  part  of  the  above  described  premises  in  as  ample  a  manner  as 
they  might  have  done  had  this  power  and  authority  not  been  given,  until 
the  same  shall  have  been  actually  appropriated  and  applied  to  the 
purposes  of  commerce  by  erecting  a  dock  or  docks  or  other  improve- 
ments of  a  substantial  character  thereon,  or  for  the  beneficial  enjoyment 
of  the  same  by  the  adjacent  owner;  provided  that  unless  the  fulfilment 
of  the  purposes  set  forth  in  the  application  and  the  grant  be  entered 
upon  in  good  faith  within  five  years,  this  grant  be  null  and  void." 

Another  special  form  for  a  grant  of  this  kind  was  made  to 
the  Astoria  Light,  Heat  and  Power  Company  in  1899,  somewhat 
similar  in  form  to  the  last  above. 

The  Land  Board  on  April  5,   1900,  adopted  a  new  form  of 

restricted  beneficial  enjoyment   grant,    as   follows:      (See   Land 

Board  Minutes,  1900,  page  81.) 

"  On  motion  of  the  Speaker  the  following  resolution  was  adopted : 
Resolved,    That    the    form    of    letters-patent    for    restricted    beneficial 
enjoyment   water    grants    adopted    by    the    Commissioners   of    the   Land 
Office  June  28,  1894,  be  and  the  same  is  hereby  abolished,  and  that  the 
following  form  be  adopted: 

The   People   op   the    State   of   New   York,   by   the   Grace    of   God, 
Free  and  Independent. 

To  all  to  Whom  these  presents  shall  Come,  Oreetmg: 

Know  Ye,  that,  pursuant  to  a  resolution  of  the  Commissioners  of  our 
Land  Office,  dated  the  day  of  190    ,  and  for  the  purpose 
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of  granting  and  conveying  a  restricted  beneficial  enjoyment  in  and  to 
the  lands  under  water  and  between  high  and  low  water  mark  herein- 
after described,  to  the  owner  of  the  adjacent  uplands,  and 
for  no  other  object  or  purpose  whatsoever,  and  with  the  reservations  and 
upon  the  conditions  hereinafter  expressed,  we  have  given  and  granted, 
and  by  these  presents  do  give  and  grant  unto  heirs  and 
assigns,  the  land  under  water,  and  between  high  and  low  water  mark, 
described  as  follows,  to  wit: 

These  letters  patent  are  issued  pursuant  to  a  resolution  of  the  Com- 
missioners of  the  Land  Office  for  the  following  purposes,  to  wit: 

Excepting  and  reserving  to  all  and  every  the  said  people,  the  full 
and  free  right,  liberty  and  privilege  of  entering  upon  and  using  all  and 
every  part  of  the  above  described  premises  in  as  ample  a  manner  as  they 
might  have  done  had  this  power  and  authority  not  been  given,  always 
excepting  such  parts  thereof  as  are  actually  occupied  and  covered  by 
structures,  docks  or  buildings  of  a  substantial  character  and  such  parts 
of  said  premises  as  have  been  actually  filled  in  and  reclaimed  from  low 
or  marsh  land;  provided  that  unless  the  improvements  above  named  are 
completed  within  five  years  from  the  date  of  these  presents  this  grant 
shall  cease  and  determine  and  become  null  and  void. 

In  Witness  Whereof,  We  have  caused  these  our  Letters  be  made  Patent, 
and  the  Great  Seal  of  our  said  State  to  be  hereunto  affixed.    Wit- 
ness, Governor  of  our  said  State,  at  our  City  of  Albany,  the 
day  of  in  the  year  of  our  Lord  one  thousand  nine  hundred. 

Passed  the  Secretary's  office  the  day  of  189     . 


Deputy  Secretary  of  State. 


This  form  is  still  in  use.  The  time  within  which  the  improve- 
ments are  required  to  be  made,  during  the  past  ten  years,  has 
uniformly  been  five  years,  except  in  cases  of  extensions,  where  the 
period  of  improvement  has  almost  uniformly  been  three  years. 

In  March,  1902,  letters-patent  were  issued  to  the  New  York 
Dock  Company,  containing  the  following  clause: 

"  These  letters-patent  are  issued,  however,  subject  to  such  right,  title, 
and  interest  as  the  city  of  New  York  has  under  the  provisions  of  its 
charter  to  lands  under  water  in  front  of  projected  streets,  if  any  such 
there  be,  and  such  right,  title  and  interest,  if  any,  are  excepted  from 
this  grant  and  reserved  to  said  city." 

And  since  that  time  all  grants  of  lands  under  water  in  the  City 
of  New  York  have  contained  this  clause. 

On  September  19,  1903,  at  the  request  of  the  Commissioner  of 
Docks  and  Ferries  of  the  City  of  New  York,  the  Board  decided 
that  thereafter  all  grants  of  lands  under  water  in  the  City  of 
45 
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New  York  should  contain  the  following  conditions:     (See  minutes- 
of  Commissioners  of  Land  Oifice  for  1902,  pages  152  and  213.) 

"  This  grant  is  made  and  accepted  upon  the  express  covenant,  terms 
and  conditions,  that  The  City  of  New  York  may  at  any  time  hereafter 
acquire  title  to  the  premises  herein  granted,  upon  paying  to  the  patentee, 
his  heirs,  successors  or  assigns,  the  amount  paid  by  such  patentee  to  the 
State  for  said  premises,  together  with  the  value  of  the  improvements 
thereon,  or  may  acquire  title  to  a  part  or  a  portion  of  said  premises, 
upon  paying  to  the  patentee,  his  heirs,  successors  or  assigns,  the  pro- 
portionate share  of  the  amount  paid  by  such  patentee  to  the  State  for 
such  part  or  portion,  together  with  the  value  of  the  improvements  on 
the  portion  thereof  required  at  the  time  The  City  of  New  York  shall 
acquire  title  to  the  same,  and  also  all  damages,  if  any  there  be,  to  the 
improvements  upon  such  part  of  the  premises  herein  granted  not  acquired 
by  The  City  of  New  York,  as  shall  be  occasioned  by  the  division  of 
the  herein  granted  premises,  and  that  the  patentee,  his  heirs,  executors, 
administrators,  successors  or  assigns  shall  not  demand,  claim  or  be 
entitled  to  receive  any  further,  other  or  greater  compensation  for  any 
interest  he  may  have  acquired  under  or  by  virtue  of  this  patent  in  or 
to  said  premises  or  in  or  to  the  part  or  parcel  thereof  so  taken  by 
The  City  of  New  York." 

The  only  grants  that  have  been  made  since  that  time  of  lands 
under  water  in  the  City  of  New  York  not  containing  the  above 
-or  similar  conditions  have  been  certain  renewals  of  previous  grants 
and  certain  grants  in  1909  and  1910  under  the  water  of  Jamaica 
bay.  The  form  of  conditions  above  mentioned  for  grants  of  land 
under  water  was  changed  in  the  year  1903  to  read  as  follows : 

"  These  letters-patent  are  issued,  however,  subject  to  such  right,  title 
and  interest  as  The  City  of  New  York  has  under  the  provisions  of  its 
charter  to  lands  under  water  in  front  of  projected  streets,  if  any  such 
there  be,  and  such  rights,  title  and  interest,  if  any,  are  excepted  from 
this  grant  and  reserved  to  said  city. 

This  grant  is  made  and  accepted  upon  the  express  covenant,  terms 
and  conditions  that  The  City  of  New  York  may  at  any  time  hereafter 
acquire  the  interest  in  the  premises  herein  described,  which  the  patentee 
may  have  acquired  under  or  by  virtue  of  this  patent,  upon  paying  to 
the  patentee,  his  heirs,  successors  or  assigns  the  amount  paid  by  said 
patentee  to  the  State  for  the  said  interest  in  said  premises,  together 
with  the  expenses  necessarily  incurred  by  the  patentee  for  the  acquiring 
of  such  patent,  which  are  hereby  fixed  at  the  sum  of  $350,  and  also  the 
value  of  the  improvements  on  said  premises;  or  may  acquire  the  interest 
acquired  under  this  patent  to  a  part  or  a,  portion  of  said  premises  upon 
paying  to  the  patentee,  his  heirs,  successors  or  assigns  the  proportionate 
share  of  the  amount  paid  by  such  patentee  to  the  State  for  such  interest 
in  part  or  portion  and  a  proportionate  part  of  the  said  expenses,  together 
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with  the  value  of  the  improvementa  on  the  portion  thereof  acquired  at 
the  time  The  City  of  New  York  shall  acquire  title  to  such  interest, 
and  also  all  damages,  if  any  there  be,  to  the  improvements  upon  such 
part  of  the  premises  herein  described  not  acquired  by  The  City  of 
New  York  as  shall  be  occasioned  by  the  division  of  the  herein  described 
premises.  And  that  the  patentee,  his  heirs,  executors,  administrators, 
successors  or  assigns  shall  not  demand,  claim  or  be  entitled  to  receive 
any  further,  other  or  greater  compensation  for  any  interest  he  may  have 
acquired  under  or  by  virtue  of  this  patent  in  or  to  said  premises  or  in 
or  to  the  part  or  parcel  thereof  so  taken  by  The  City  of  New  York. 

And  it  is  further  covenanted  and  agreed  in  case  of  a  violation,  or 
breach  of  the  foregoing  covenants,  terms  and  conditions  in  any  manner 
on  the  part  of  the  said  grantee,  his  heirs  or  assigns,  then  the  estate 
hereby  granted  shall  terminate  and  these  letters-patent  shall  become  null 
and  void,  and  the  people  of  the  State  of  New  York  may  re-enter  into 
and  become  possessed  of  said  premises  hereby  granted  and  every  part 
and  parcel  thereof." 

(See  Land  Board  Minutes  for  1903,  pages  48,  80  and  212  to  216 ; 

also  Lajid  Board  Minutes  for  1904,  pages   99,   110,    120;   and 

Land  Board  Minutes  for  1905,  page  177.) 

By   resolution   of   the   Land   Board   on   June   28,    1906    (see 

Land  Board  Minutes  for  1906,  page  155),  it  was  resolved  that 

all  new  grants  of  lands  under  water  outside  of  the  City  of  New 

York  should  contain  the  following  reservation : 

"  These  letters  patent  are  issued,  however,  subject  to  such  right,  title 

and  interest  as  the  town  (city  or  village)  of  has  to  lands 

under  water  in  front  of  projected  streets,  if  any  there  be,  and  such  right, 
title  and  interest,  if  any,  are  excepted  from  this  grant  and  reserved  to 
the  town   (city  or  village)." 

Since  May  9,  1911,  the  place   of   residence    of  grantees   is   also 
inserted  in  every  water  grant. 

Water  grants  are  now  made  under  the  provisions  of  the  pres- 
ent Public  Lands  Law,  being  Chapter  50  of  the  Laws  of  1909. 
Article  VI.  of  this  Act,  by  Section  75,  authorizes  grants  of  lands 
under  water  in  the  same  language  as  Section  70  of  Chapter  317 
of  the  Laws  of  1894  as  amended  by  Chapter  208  of  the  Laws  of 
1895,  and  Section  76  provides  for  publication  of  notice  of  appli- 
cation in  the  same  words  as  Section  71  of  Chapter  317  of  the 
Laws  of  1894.  Section  110  of  Chapter  50  of  the  Laws  of  1909 
provides : 

"  This  chapiter  shall  not  limit  or  modify  the  provisions  of  the  Railroad 

Law  relating  to  the  grant  or  acquisition,  for  railroad  purposes,  of  any 

land  belonging  to  the  People  of  the  State." 
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Watee  Grants  undee  Kaileoad  Law. 

Grants  of  lands  under  water  in  addition  to  those  directed  by 

the  Public  Lands  Law  have  been  authorized  under  the  Railroad 

Law  to  railroad  corporations.     Section  25  of  the  Railroad  Law 

of  1850,  Chapter  140,  reads  as  follows: 

"  §  25.  The  commissdoners  of  the  land  office  shall  have  power  to  grant 
to  any  railroad  company  formed  under  this  act,  any  land  belonging  to 
the  people  of  this  state,  which  may  be  required  for  the  purpose  of  their 
road,  on  such  terms  as  may  be  agreed  on  by  them;  or  such  company 
may  acquire  title  thereto  by  appraisal,  as  in  the  case  of  lands  owned 
by  individuals;  and  if  any  land  belonging  to  a  county  or  town  is  re- 
quired by  any  company  for  the  purpose  of  the  road,  the  county  or  town 
officers  having  the  charge  of  such  land  may  grant  such  land  to  such 
company,  for  such  compensation  as  may  agreed  upon." 

Chapter  148  of  the  Laws  of  1881  provides  as  follows: 

"  Section  1.  The  commissioners  of  the  land  office  shall  have  the  power 
to  grant  to  any  railroad  company  formed  under  the  laws  of  this  state 
any  right  of  way  which  may  be  required  for  the  purposes  of  its  road, 
not  exceeding  thirty  feet  in  width  at  grade  of  road  with  such  additional 
width  as  may  be  required  at  cuttings  or  embankments  over  or  across  any 
lands  in  Richmond  county,  belonging  to  the  people  of  the  state,  includ- 
ing such  as  are  used  or  occupied  by  the  commissioners  of  quarantine, 
the  health  officer  for  the  port  of  New  York,  the  trustees  of  the  seamen's 
fund  and  retreat  in  the  city  of  New  York,  on  such  terms  as  may  be  agreed 
on  by  them,  or  such  company  may  acquire  title  to  such  right  of  way 
by  appraisal,  in  the  same  manner  as  is  provided  by  law  for  acquiring 
title  for  railroad  purposes  to  lands  owned  by  individuals." 

The  Law  of  1850  was  amended  by  Chapter  601  of  the  Laws 
of  1886  by  exempting  lands  includ'cd  in  the  State  Reservation 
at  Niagara  and  the  Concourse  Lands  at  Coney  Island  from  the 
provisions  of  Section  25. 

The  Railroad  Law  of  1890,  Chapter  565,  by  Section  8,  pro- 
vides as  follows: 

"  §  8.  Railroads  Through  Public  Lands. —  The  commissioners  of  the 
land  office  may  grant  to  any  domestic  railroad  corporations  any  land 
belonging  to  the  people  of  the  state,  except  the  reservation  at  Niagara 
and  the  Concourse  lands  on  Coney  Island,  which  may  be  acquired  for 
the  purposes  of  its  road  on  such  terms  as  may  be  agreed  on  by  them; 
or  such  corporation  may  acquire  title  thereto  by  condemnation;  and  the 
county  or  town  officers  having  charge  of  any  land  belonging  to  any 
county  or  town,  required  for  such  corporation  for  the  purpose  of  its 
road,  may  grant  such  land  to  the  corporation  for  such  compensation  as 
may  be  agreed  upon." 
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This  was  amended  by  Chapter  313  of  the  Laws  of  1904  by  pro- 
viding that  in  case  the  land  sought  to  be  acquired  by  the  railroad 
corporation  is  used  for  prison  purposes,  the  approval  of  the  Super- 
intendent of  State  Prisons  must  also  be  had;  and  the  present 
Railroad  Law,  Chapter  481  of  the  Laws  of  1910,  by  Section  18  re- 
enacts  the  provisions  of  Chapter  313  of  the  Laws  of  1904. 

Chapter  568  of  the  Laws  of  1909  granted  certain  lands  under 
water  at  Jamaica  Bay  in  the  City  of  New  York.  This  act  provides 
as  follows: 

"  Section  1.  To  the  end  that  The  City  of  New  York  may  cooperate 
with  the  federal  government  in  the  creation  of  a  new  harbor  in  and 
about  Jamaica  bay,  including  the  making  of  channels,  basins,  slips  and 
other  necessary  adjuncts,  through  the  excavation  of  the  soil  or  lands 
under  water,  and  otherwise  intended  for  the  advancement  of  the  com- 
mercial interests  of  the  city,  state  and  nation,  there  is  hereby  granted 
for  the  purposes  specified  in  this  act,  to  the  city  of  New  York,  such 
right,  title  and  interest  as  the  state  of  New  York  may  have  in  and  to 
the  land  under  water  in  Jamaica  bay  and  Rockaway  inlet  and  the 
tributaries  thereto  which  lie  to  the  northward  of  latitude  forty  degrees 
thirty-three  minutes  north,  and  to  the  eastward  of  longitude  seventy- 
three  degrees  fifty-six  minutes  west,  as  now  interpreted,  excluding,  how- 
ever, all  lands  under  water  included  within  the  boundary  of  Nassau 
county.  This  grant  shall  become  operative  upon  the  United  States 
government  making  its  first  appropriation  for  the  creation  of  the  new 
harbor  mentioned  in  this  act,  or  upon  the  city  of  New  York  appro- 
priating and  setting  aside  a  sum  not  less  than  one  million  dollars  for 
the  same  purpose. 

§  2.  The  grant  shall  not  affect  such  land  as  may  hereafter  be  granted 
by  the  commissioners  of  the  land  office  under  any  application  made  prior 
to  May  twenty-ninth,  nineteen  hundred  and  nine,  but  if  any  such  appli- 
cation be  denied,  the  land  covered  thereby  shall  pass  to  the  city  of 
New  York  under  the  conditions  of  this  act." 

Eailboad  Tunnels  tjndee  East  and  JSTorth  Rivers. 

The  first  grants  of  lands  under  water  around  Manhattan  Island 
for  the  purpose  of  constructing  tunnels  appear  to  have  been  two 
made  in  the  year  1891  (see  Book  4Y  Patents,  pages  564-565). 
They  were  made  to  the  New  York  and  Long  Island  Railroad 
Company  and  the  Hudson  River  Tunnel  Company  under  Chapter 
140  of  the  Laws  of  1850  and  Chapter  601  of  the  Laws  of  1886, 
granting  rights  of  way  under  the  East  River  between  New  York 
City  and  Hunters  Point,  and  New  York  City  and  Jersey  City, 
for  the  construction  of  tunnels  for  railroad  purposes. 
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Section  4  of  Chapter  4  of  the  Laws  of  1891,  creating  the  Rapid 
Transit  Oommissioners  in  the  City  of  New  York,  was  amended 
by  Section  1  of  Chapter  616  of  the  Laws  of  1900  by  providing: 
"  It  shall  be  lawful  for  said  Commissioners  to  locate  the  route 
of  any  railway  or  railways,  by  tunnel  under  any  such  public  parks, 
lands,  places,  rivers  or  waters."  This  was  amended  by  Section  1 
of  Chapter  564  of  the  Laws  of  1904  to  provide  that  "  the  said 
board,  from  time  to  time,  may  locate  the  route  or  routes  of  such 
railway  or  railways  over,  under,  upon,  through  and  across  any 
streets,  avenues,  bridges,  viaducts,  '  rivers,  waters  and  lands  within 
such  city/  "    (See  also  Section  1  of  Chapter  498,  Laws  of  1909.) 

'Section  32  of  Chapter  4  of  the  Laws  of  1891  was  amended  by 
Section  3  of  Chapter  472  of  the  Laws  of  1906  to  read  as  follows: 

"  §  32.  The  said  Ijoard  of  rapid  transit  railroad  commissioners  may 
also  from  time  to  time,  as  in  this  section  hereinafter  provided,  with  the 
approval  of  the  board  of  estimate  and  apportionment,  or  other  analogous 
local  authority  of  such  city,  grant  a  right  or  rights,  franchise  or  fran- 
chises or  enter  into  a  contract  or  contracts,  upon  application  to  said 
board  of  any  railroad  corporation,  now  or  hereafter  incorporated,  for  the 
purpose  of  constructing  and  operating  a  tunnel  railroad  or  railroads  from 
an  adjoining  state  under  the  North  or  Hudson  or  Harlem  river  to  a 
terminus  within  such  city ;  or  under  the  North  or  Hudson  river  and  thence 
transversely  across  and  under  the  surface  of  the  borough  of  Manhattan 
and  thence  under  the  East  river  by  the  shortest  practicable  route;  such 
railroad  or  railroads  to  be  connected  with  some  trunk  line  steam  rail- 
road or  railroads  whose  terminus  or  termini  are  in  an  adjoining  state, 
thereby  forming  a  continuous  line  for  the  carriage  of  passengers 
and  property  between  a  point  or  points  within  such  adjoining  state 
and  a  point  or  points  within  the  said  city,  provided  such  purpose  is 
declared  in  the  certificate  of  incorporation  of  such  corporation.  A 
similar  grant  may  be  made,  or  a  similar  contract  or  contracts  entered 
into,  upon  the  application  of  a  railroad  corporation,  owning  or  actually 
operating  a  trunk  line  railroad  whose  terminus  or  termini  are  within  such 
city,  or  of  a  railroad  corporation  owning  or  actually  operating  or  by  the 
certificate  of  the  board  of  rapid  transit  railroad  commissioners  herein- 
after in  this  section  mentioned  required  to  own  or  actually  operate  a 
railroad  wholly  or  partly  within  said  city  and  engaged  or  intended,  and 
In  said  certificate  so  recited  and  required,  to  be  in  interstate  commerce 
in  connection  with  a  trunk  line  railroad  and  which  shall  have  or  be 
required  by  such  certificate  to  have  a  terminus  or  termini  in  said  city, 
for  the  purpose  of  constructing  and  operating  a  railroad  or  railroads  from 
such  terminus  or  termini  by  the  shortest  practicable  route  to  and  under 
or  over  the  East  river  or  the  North  or  Hudson  river,  or  the  Harlem 
river,  to  any  point  in  an  adjoining  state,  or  to  connect  with  any  other 
similar   railroad  in   this  state.     If   and  when  in  the  judgment   of  said 
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board  the  public  interests  so  demand,  the  said  board  may,  with  like 
approval,  by  the  concurrent  vote  of  six  of  its  members  fix  and  determine 
the  route  or  routes  by  which  any  such  railroad  corporation  making 
such  application  may  so  establish  and  construct  or  so  extend  its  lines 
into  or  within  said  city,  and  may  authorize  any  such  railroad  corpora- 
tion to  construct  and  operate  any  such  railroad  or  connecting  railroad 
under  any  lands,  streets,  avenues,  waters,  rivers,  parkways,  highways 
or  public  places  in  the  said  city,  and  also  in  the  case  of  any  such 
railroad  or  connecting  railroad  which  is,  or  by  the  terms  of  the  said 
certificate  of  the  said  board  of  rapid  transit  railroad  commissioners  ia 
required  to  be,  operated  or  used  as  a  part  of  an  interstate  trunk  line, 
to  construct  and  operate  the  same  over  and  across  any  such  lands, 
waters,  rivers,  streets,  avenues,  parkways,  highways  or  public  places  in 
the  said  city,     *     *     *." 

and  was  again  amended  by  Chapter  606  of  the  Laws  of  1906  in 
minor  details,  and  also  by  Section  6  of  Chapter  498  of  the  Laws 
of  1909  by  substituting  the  "  Public  Service  Commission  "  for  the 
"  Board  of  Rapid  Transit  Commissioners,"  and  a  few  other  like 
changes  of  phraseology. 

By  Chapter  429  of  the  Laws  of  1907,  the  Public  Service  Com- 
missioners were  created,  and  by  Subdivision  6  of  Section  5,  it  was 
provided  that  the  commissioners  in  the  first  district  shall  have  and 
exercise  all  powers  heretofore  conferred  upon  the  Board  of  Rapid 
Transit  Commissioners  under  Chapter  4  of  the  Laws  of  1891 
and  the  acts  amendatory  thereto;  and  by  Section  83  it  was  pro- 
vided that  the  Board  of  Rapid  Transit  Commissioners  shall  be 
abolished  and  that  all  the  powers  and  duties  of  such  board  con- 
ferred and  imposed  by  any  statute  of  this  State  shall  thereupon 
be  exercised  and  performed  by  the  Public  Service  Commission 
of  the  first  district  (including  the  counties  of  New  York,  Kings, 
Queens  and  Richmond). 

By  virtue  of  Section  30  of  Chapter  203  of  the  Laws  of  1878, 
Chapter  566  of  the  Laws  of  1890  and  the  present  Transportation 
Corporations  Law,  Chapter  218,  Laws  of  1909,  Section  48,  "  the 
Commissioners  of  the  Land  Office  shall  have  power  to  grant  to 
any  pipe  line  corporation  any  lands  belonging  to  the  people  of 
this  State  which  may  be  required  for  the  purposes  of  its  incorpora- 
tion on  such  terms  as  may  be  agreed  on  by  them,  or  such  corpo- 
ration may  acquire  title  thereto  by  condemnation,  and  if  any  lands 
owned  by  any  county,  city  or  town  be  required)  by  such  corporation 
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for  such  purposes,  the  county,  city  or  town  officers  having  charge 
of  such  lands  may  grant  them  to  such  corporation  upon  such  terms 
and  for  such  compensation  as  may  be  agreed  upon." 

Under  an  act,  Chapter  338,  Laws  of  1892,  authorizing  the  East 
Eiver  Gas  Company  of  Long  Island  City  "  to  lay,  and  main- 
tain *  *  *  conductors,  mains  and  pipes  under  and  across 
the  East  river  and  across  the  intervening  land  belonging  to  the 
City  of  New  Yiark,  or  to  private  persons,  at  such  places  as  it  may 
determine,"  and  also  "  to  acquire  by  condemnation  all  such  addi- 
tional property,  public  or  private,  or  right,  interest  or  easement 
therein,  for  the  laying  and  maintaining  of  its  mains,  pipes  and 
conductors  as  may  be  necessary  in  the  exercise  of  the  powers 
hereby  conferred,"  the  siaid  East  Eiver  Gas  Company  acquired 
by  condemnation  an  easement  to  construct  a  tunnel  from  the  foot 
of  One  Hundred  and  Tenth  street,  Manhattan,  to  Astoria  on 
Long  Island  (see  119  App.  Div.  350,  aff.,  190  N.  Y.  528). 

Renewals  of  Watee  Geants. 

Under  a  provision  of  the  Public  Lands  Law,  Section  14  of 

Chapter  50  of  the  Laws  of  1909,  taken  from  Chapter  313  of  the 

Laws  of  1904  and  originally  revised  from  Revised  Statutes,  Part  1, 

Chapter  9,  Title  5,  Sections  58  and  60,  which  reads  as  follows : 

"  The  commissioners  of  the  land  office  may,  unless  otherwise  provided, 
fix  a,  reasonable  time,  not  less  than  one  year,  for  the  performance  of 
conditions.  A  notice  of  the  time  so  fixed  shall  be  published  in  the 
state  paper  at  least  once  a  week  for  six  successive  weeks,  and  a  copy 
of  such  notice  shall  be  mailed  to  the  persona  interested,  whose  post- 
office  addresses  are  known.  If  such  conditions  are  not  performed  within 
the  time  limited  by  such  notice,  the  persons  entitled  to  any  benefit 
under  such  grant  shall  forfeit  all  right  to  and  title  in  the  premises. 
When  the  time  within  which  any  condition  contained  in  any  grant  of 
land  is  fixed  by  the  terms  of  the  grant,  the  commissioners  of  the  land 
office  may,  for  good  cause  shown  before  the  expiration  of  such  time, 
extend  the  time  within  which  such  condition  is  to  be  performed,  not 
exceeding  three  years." 

It  has  been  the  practice  of  the  Land  Board  to  accept  the  surrender 
of  former  grants  and  issue  new  grants  usually  for  a  period  of 
three  years,  in  the  identical  forms  under  which  the  original  letters- 
patent  were  issued,  and  in  some  instances,  just  previous  to  the 
expiration  of  the  period  for  which  such  renewal  grants  were  issued, 
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the  Board  has  granted  second  extensions.  In  this  connection  the 
opinion  of  Attorney-General  Carmody  to  the  Land  Board  under 
date  of  March  27,  1911,  in  the  Matter  of  the  Application  of  the 
New  York  Dock  Company,  is  pertinent: 

"  Gbntlemen  —  On  April  1st,  1902,  grants  were  made  to  the  New  Yorit 
Dock  Company  of  lands  under  water  adjacent  to  their  uplands  lying 
on  the  easterly  shore  of  the  East  River,  in  the  Borough  of  Brooklyn, 
extending  from  Fulton  Street  to  Hamilton  Ferry  out  to  the  pierhead 
line  of  1900.  One  of  the  five  grants  so  made  was  for  seventeen  and 
six  hundred  fifty-five  one-thousandths  acres  at  an  appraisal  of  $42,732 
for  restricted  beneficial  enjoyment.  (See  Land  Board  Minutes  for  1902^ 
pages  63-64.)  This  grant  was  made  upon  the  usual  conditions  and  thai 
improvements  referred  to  therein  should  be  made  within  five  years. 

On  April  25th,  1907,  the  New  York  Dock  Company  having  applied 
for  an  extension  of  time  within  which  to  comply  with  the  conditions 
contained  in  four  of  the  said  letters-patent,  including  the  one  above 
particularly  described,  it  was  ordered  that  upon  surrender  or  cancella- 
tion of  the  patents  issued  to  said  company  April  1st,  1902,  above  referred 
to,  and  upon  payment  of  $50  on  account  of  grant  in  each  case  and  $5 
patent  fee  for  each  parcel,  that  new  letters-patent  issue  to  said  company 
in  the  same  form  as  those  surrendered  and  the  time  within  which  to 
comply  with  conditions  to  be  limited  to  three  years  in  each  case.  Sub- 
sequently and  at  a  meeting  of  the  Land  Board,  held  November  14th,  lOOT, 
the  Commissioner  of  Docks  and  Ferries  of  The  City  of  New  York  file^ 
with  the  Commissioners  of  the  Land  OflBce  his  certificate  under  Section  86 
of  the  Charter  of  The  City  of  New  York  to  the  eflfect  that  the  granting 
of  the  same  would  conflict  with  the  rights  of  The  City  of  New  York 
under  the  Greater  New  York  Charter,  as  amended,  and  be  otherwise- 
injurious  to  the  public  health  of  the  city  unless  the  following  terma 
and  conditions  be  inserted   in  said  grant: 

"  The  grantee  shall  in  case  the  grant  is  made,  for  the  purpose  ol 
commerce,  furnish  access  to  the  dock  or  docks  erected  on  the  lands 
under  water  granted,  by  means  of  a  public  highway,  and  therefore^ 
the  Commissioner  of  Docks  of  the   City  of  New  York  respectfully 
recommends   that    such   terms    and   conditions,    if   so   recommended,.,, 
be  inserted  in  said  grant." 
The  Land  Board  having  non-concurred  in  the  recommendation  of  the- 
Commissioner  of  Docks  and  Ferries,  and  the  applicant  having  surrendered! 
for  cancellation  his  original  patents  of  1902,  and  having  paid  into  the? 
treasury  of  the   State,   $50  on  account  of  the  grant  in  each  case  an(B 
also  $5  patent  fee  for  each  parcel,  it  was  thereupon  ordered  that  new 
letters-patent   issue  to   said  company   in  the  same  form   as   those   sur- 
rendered;  the  time  within  which  to  comply  with  the  conditions  to  be- 
limited  to  three  years  in  each  case.     (See  Land  Board  Minutes  for  1907^ 
pages  163  to  166  and  173.)     Letters-patent  were  accordingly  Issued  oi* 
November  14th,  1907,  providing  that  unless  the  improvements  specified  ar© 
completed  within  three  years  from  the  date  of  these  patents,  thia  grant 
shall  cease  and  determine  and  become  null  and  void. 
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On  November  14th,  1910,  the  New  York  Dock  Company  filed  its  appli- 
cation to  this  Board  for  a  further  extension  of  time  to  construct  the 
improvements  referred  to  in  the  original  letters-patent,  and  on  March 
24th,  1911,  the  applicant  filed  an  amended  application  for  extension  of 
time  to  comply  with  conditions  of  grant  of  November  14th,  1907,  omitting 
all  references  to  the  1902  grant. 

By  section  75  of  the  Public  Lands  Law,  the  Land  Board  is  authorized 
to  grant  lands  under  water  to  riparian  owners  in  perpetuity  '  or  other- 
wise.' Section  14  of  the  Public  Lands  Law,  being  chapter  46  of  the  Con- 
solidated Laws,  provides  that  the  Commissioners  of  the  Land  OflSce  may, 
unless  otherwise  provided,  fix  a  reasonable  time,  not  less  than  one  year, 
for  the  performance  of  the  conditions  and  further  provides  'when  the 
time  within  which  any  condition  contained  in  any  grant  of  land  is  fixed 
by  the  terms  of  the  grant,  the  Commissioners  of  the  Land  Office  may, 
for  good  cause  shown  before  the  expiration  of  such  time,  extend  the  time 
within  which  such  condition  is  to  be  performed,  but  not  exceeding  three 
years.' 

Section  76  of  the  Public  Lands  Law  provides  that  '  every  applicant  for 
a  grant  of  land  under  water  shall  previous  to  his  application  cause 
notice  thereof  to  be  published  at  least  once  a  week  for  six  weeks  suc- 
cessively, in  a  newspaper  printed  in  the  county  in  which  the  land  so 
intended  to  be  applied  for  is  situated,  and  a,  copy  of  such  notice  to  be 
posted  for  the  same  period  upon  the  door  of  the  court  house  of  such 
county,  and  if  there  be  no  court  house  in  such  county,  at  such  place  as 
the  commissioners  direct.' 

Section  14  above  referred  to  (except  that  portion  quoted)  was  taken 
from  first  revised  statutes,  sections  58,  59  and  60,  title  5,  chapter  9, 
part  1,  having  reference  only  to  unappropriated  State  lauds  and  not  at 
all  to  lands  under  water. 

The  sentence  quoted,  authorizing  extensions  of  time  within  which  to 
comply  with  conditions,  was  new  matter  first  inserted  in  the  revision  of 
the  law  by  chapter  317,  Laws  of  1894,  the  Public  Lands  Law.  For  many 
years  past  and  as  early  as  1885,  resolutions  were  passed  by  the  Land 
Board,  without  express  legislative  authority,  extending  the  time  of  pat- 
entees of  water  grants  to  comply  with  conditions,  but  apparently  it  was 
not  until  after  the  Act  of  1894  that  new  letters-patent  therefor  were 
actually  issued,  the  older  method  being  to  furnish  the  patentee  merely 
with  a  certified  copy  of  the  resolution  of  extension.  It  is  very  doubtful 
whether  section  14  or  any  part  of  the  section  was  intended  to  have  any 
application  whatever  to  lands  wider  water  and  even  if  it  was  so  intended, 
it  is  questionable  whether  letters-patent  for  an  extended  period,  can 
lawfully  be  granted  without  publication  and  posting  of  the  statutory 
notice  required  by  section  76. 

Assuming,  however,  that  the  Land  Board  has  the  power  under  section 
14  to  extend  the  time  to  comply  with  conditions  in  water  grants,  only 
one  such  extension  for  period  not  exceeding  three  years  is  contemplated 
by  the  statute.  The  patent  of  1907  to  the  New  York  Dock  Company  was 
made  without  advertisement  of  notice  under  section  76  and,  therefore, 
must  be  construed  to  be  merely  an  extension  and  not  an  original  grant. 

I  am,  therefore,  of  the  opinion  that  your  Honorable  Board  has  no 
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power  to  grant  the  second  extension  now  asked  for,  except  after  a  new 
application,  as  provided  by  sections  75  and  76  of  the  Public  Lands  Law. 
Should  such  new  application  be  made,  I  am  further  of  the  opinion,  that 
the  Land  Board  may  properly  waive  its  customary  rules,  except  those 
in  relation  to  publication  and  posting  of  the  statutory  notice  of  the 
application  required  by  section  76,  and  also  of  proof  of  service  of  a  copy 
of  such  notice  upon  the  local  authorities,  referring  to  the  original  appli- 
cation papers  for  other  facts.  Your  Honorable  Board  may  take  into  con- 
sideration, in  fixing  the  price  to  be  paid  by  the  applicant  for  a  new 
grant,  the  amount  of  money  he  has  already  paid  for  patents  of  said 
premises.  Respectfully   submitted, 

Thomas  Caemodt, 

Attorney-General." 

At  a  meeting  of  the  Land  Board  held  April  27,  1911,  the 
Attorney-G-eneral  presented  the  following  rules  and  regulations 
governing  applications  for  extensions  of  time  within  which  to 
comply  with  conditions  contained  in  letters-patent,  which,  on 
motion,  were  adopted: 

"  Commissioners  of  the  Land  Office,  Albany,  N.  Y.  : 

Resolutions  governing  extensions  of  time  within  which  to  comply  which 
the  conditions  contamed  in  Letters-Patent. 
Resolved,  That  every  applicant  for  an  extension  of  a  grant  of  land 
under  water  shall  comply  with  the  following  regulations: 

1.  Every  such  applicant,  previous  to  the  filing  of  his  application,  shall, 
unless  otherwise  ordered  by  the  Commissioners  of  the  Land  OflSce,  give 
notice  thereof,  by  advertisement,  to  be  published  at  least  once  each  week 
for  six  consecutive  weeks  in  a  newspaper  printed  in  the  county  in  which 
the  land  so  intended  to  be  applied  for  is  situated  and  by  causing  a  copy 
of  such  notice  to  be  posted  for  the  same  period  upon  the  door  of  the 
court  house  of  such  county,  and  if  there  be  no  court  house  in  the  county, 
at  some  prominent  place  which  may  be  designated  by  the  board  of  super- 
visors of  said  county,  for  posting  legal  notices  in  accordance  with  the 
provisions  of  section  76  of  the  Public  Lands  Law. 

2.  Such  notice  shall  state  that  any  person  deeming  himself  liable  to 
injury  by  reason  of  such  grant  may  file  with  the  Commissioners  of  the 
Land  OflBce  a  remonstrance,  stating  why  said  grant  will  be  an  injury  to 
him  or  his  property,  and  that  said  remonstrance  should  be  filed  on  or 
before  the  date  of  filing  of  the  said  application  and  said  notice  shall  be 
substantially  in  the  following  form: 

Form  of  Notice  for  Publication. 

*♦**»*»»#•• 

3.  Affidavits  of  the  due  publication  and  posting  of  said  notice  shall 
be  filed  with  said  Commissioners. 

4.  In  all  cases  where  the  lands  under  water  applied  for  are  situated 
in  the  city  of  New  York,  a  copy  of  such  notice  shall  be  served,  at  least 
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thirty  days  before  filing  said  application  upon  the  corporation  counsel 
and  commissioner  of  docks  of  said  city,  and  in  all  other  cases,  if  in 
a,  city,  on  the  mayor  thereof,  if  in  an  incorporated  village  on  the  presi- 
<ient  thereof,  or  if  in  neither  a  city  or  incorporated  village,  then,  on  the 
supervisor  or  town  clerk  of  the  town,  and  affidavits  of  such  service  shall 
.also  be  filed  with  said  Commissioners. 

5.  The  applicant  shall  also  present  a  verified  petition,  stating: 

a.  The  date  of  the  original  water  grant  and  name  of  grantee. 

b.  The  work  actually  done  as  contemplated  in  the  grant,  and  reasons 
^vhy  the  work  has  not  been  done  or  completed. 

c.  That  the  applicant  is  still  the  owner  of  all  of  the  uplands  described 
in  the  original  application,  or  if  he  has  disposed  of  any  of  said  uplands, 
full  particulars  of  such  sale  and  a  full  description  of  his  present  uplands 
and  lands  under  water  adjoining  the  same  by  metes  and  bounds,  and  a 
map  showing  the  uplands  owned  by  him,  together  with  the  adjoining 
lands  under  water,  and  also  showing  the  character  of  improvements  made 
under  the  grant,  if  any  have  been  made. 

d.  That  the  petitioner  intends  in  good  faith  to  appropriate  the  lands 
for  the  purposes  set  forth  in  the  original  grant,  and  the  character  of 
improvements  he  intends  to  make  and  within  what  time  he  intends  to 
make  the  same. 

The  said  petition  being  approved  by  the  Attorney-General  and  the 
State  Engineer,  and  being  granted  by  the  Board,  letters-patent  shall 
issue  to  the  petitioner  in  the  same  manner  as  in  original  applications 
(except  that  the  time  within  which  to  comply  with  the  conditions  therein 
contained  shall  be  limited  to  three  years),  upon  payment  of  a  sum  to 
"be  determined  in  each  instance  by  the  Board,  together  with  the  usual 
patent  fee  of  $5  for  each  parcel. 

The  above  provisions  shall  apply  to  the  original  grantee,  his  heirs, 
executors,  administrators  or  assigns,  but  satisfactory  proof  of  the  interest 
<of  the  latter  must  be  submitted. 

If  application  is  made  for  an  extension  of  time  covering  the  same 
lands  as  the  original  patent,  said  patent  must  be  attached  to  the  petition. 

6.  If  the  petitioner  is  not  the  original  grantee  he  must  prove  title 
to  the  satisfaction  of  the  Board  and  proof  of  title  must  be  attached  to 
and  made  part  of  the  petition." 

Lease  foe  'Shell  Fish  Cultivation. 

Cliapter  385  of  the  Laws  of  1884  ceded  lands  under  water  of 
•Gardiner's  and  Peconic  bays  to  Suffolk  county,  for  the  cultivation 
<of  shell  fish. 

Chapter  584  of  the  Laws  of  1887  provided  for  the  granting  of 
perpetual  franchises  by  the  Commissioners  of  Fisheries  for  the 
purpose  of  shell  fish  cultivation  on  the  lands  under  the  waters  of 
this  State,  mentioned  in  Section  1  of  this  Act,  suitable  for  plant- 
ing and  cultivation  of  shell  fish,  but  the  provisions  of  this  act  are 
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■declared  not  to  be  deemed  to  limit  or  interfere  with  the  powers 
•of  the  Commissioners  of  the  Land  Office  to  grant  to  owners  of 
uplands  adjacent  to  such  fisheries  any  of  the  lands  under  the 
waters  of  this  State,  as  is  now  provided  by  law,  but  any  grant 
by  the  land  board  of  lands  used  for  shell  fish  cultivation  shall  be 
subject  to  the  right  of  the  occupant  to  use  said  lands'  for  such 
-cultivation  and  removal  of  shell  fish  within  two  years  thereafter. 

See  also  Section  6  of  the  Game  Law,  Chapter  488,  Laws  of  1892 
and  amendment  by  Section  2,  Chapter  573,  Laws  of  1893. 

See  also  Fisheries,  G-ame  and  Forest  Law,  Chapter  395,  Laws 
-of  1895,  Sections  7,  197  and  198,  and  amendments  by  Chapter 
653,  Laws  of  1896,  and  Chapter  657,  Laws  of  1896. 

See  also  Forest,  Fish  and  Game  Law,  Chapter  20,  Laws  of 
1900,  Sections  158,  159  and  160,  and  amendment  by  Chapter  100, 
Laws  of  1901,  and  Forest,  Fish  and  Game  Law,  Chapter  24, 
Laws  of  1909,  S^tions  195,  196,  197  and  198,  authorizing  the 
Superintendent  of  Marine  Fisheries,  imder  the  direction  of  the 
Forest,  Fish  and  Game  Commission  to  lease  lands  under  water 
for  such  shell  fish  cultivation,  subject,  however,  as  before  to  the 
power  of  the  Commissioners  of  the  Land  Office  to  grant  such  lands. 

See  also  Conservation  Law,  Chapter  647,  Laws  of  1911,  Sections 
150,  151,  154,  155  and  156. 

Many  special  laws  have  been  passed,  too  numerous  to  mention 
in  this  schedule,  empowering  the  Land  Board  to  make  grants  of 
lands  under  water. 

(Compiled  by  E.  H.  Leggett.) 
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APPENDIX  XIV. 

EXILES  AND  EEGULATIONS 

OF    THE 

Commissioners  of  the  Land  Office,  Governing  Applications  for 
Grants  of  Lands  Under  Water 


Adopted  by  resolution,  December  1,  1920. 

1.  Anyone  intending  to  apply  for  a  grant  of  lands  under  water 
should  give  notice  of  such  intention  to  the  State  Engineer  and  Sur- 
veyor, using  blank  "  Form  A"  hereunto  annexed,  stating  fully  and 
in  detail  contemplated  improvements  and  estimated  cost  of  same, 
and  shall  therein  limit  the  lands  to  be  surveyed  and  applied  for  to 
such  an  area  as  is  absolutely  necessary  for  the  purpose  of  making 
the  contemplated  improvements. 

A  certified  check  for  One  Hundred  Fifty  Dollars  ($150.00) 
made  payable  to  the  State  Engineer  and  Surveyor  must  accompany 
the  notice  of  intention  to  insure  payment  of  the  actual  cost  of  mak- 
ing survey,  maps  and  descriptions.  Any  additional  cost  must  be 
paid  by  said  applicant  before  delivery  of  the  maps.  (Only  the 
actual  cost  of  the  soirvey,  maps  and  descriptions  will  be  charged. 
A  refund  will  be  made  if  the  cost  is  less  than  the  amount  advanced.) 

Cfertified  copies  of  title  deeds  must  be  filed  as  specified  in  said 
form  of  notice. 

2.  The  notice  must  state  whether  a  grant  for  the  purposes  of 
commerce  or  beneficial  enjoyment  is  to  be  applied  for.  In  every 
case  when  an  application  for  a  grant  is  filed  with  the  commis- 
sioners, the  State  Engineer  shall  transmit  said  notice  with  copies 
of  all  title  deeds  submitted  to  him,  to  the  Commissioners  of  the 
Land  Office. 

3.  The  State  Engineer  and  Surveyor  shall  prepare  two  maps 
upon  tracing  cloth  which  shall  be  marked,  respectively,  "A"  and 
"  B,"  and  which  shall  show  the  lands  under  water  applied  for  and 


See  page  302. 
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also  the  adjacent  lands  owned  by  the  applicant.  The  scale  of 
map  "A"  shall  be  fifty  feet  to  an  inch  and  the  scale  of  map  "  B  " 
four  hundred  feet  to  an  inch.  Said  maps  shall  be  of  a  standard 
size,  twenty-four  by  thirty-six  inches.  The  working  space  on  the 
tracings  shall  be  twenty-two  by  thirty-three  inches,  except  that 
sufficient  space  shall  be  reserved  in  the  lower  right-hand  corner  for 
the  title,  description  of  lands  applied  for  and  signature  of  approval. 

Map  "A"  must  also  show  the  adjoining  lands'  on  each  side,  and 
all  adjacent  docks,  bulkheads  or  other  improvements;  also  the 
bounidaries  of  all  previous  water  grants  within  the  limits  of  the 
map,  and  the  courses  and  distances  of  the  boundaries  of  the  lands 
applied  for,  and  the  depth  of  the  soundings  once  in  fifty  feet  on 
the  whole  exterior  water  lines-. 

Map  "  B  "  must  show  the  general  course  of  the  shore  a  distance 
of  one  mile  in  each  direction  from  the  lands  applied  for,  as  well 
as  the  particular  course  at  the  point  where  the  lands  are  applied 
for,  and  if  the  water  be  a  river  or  a  narrow  body  of  water,  the 
width  of  such  water  or  river  together  with  an  outline  of  each  shore, 
to  extend  one  mile  upon  both  sides  thereof  above  and  below  the 
lands  applied  fbr,  providing  the  body  of  water  is  less  than  two 
miles  wide. 

4.  "  Notice  of  application  "  must  be  as  in  "  Form  B  "  here- 
unto annexed.  All  affidavits  must  be  made  upon  the  blanks  here- 
unto annexed.  The  requirements  as  herein  provided  must  be 
strictly  observed.  , 

5.  The  following  affidavits,  maps  and  papers  are  to  be  filed 
with  the  Commissioners: 

(a)  An  affidavit  showing  publication  of  the  notice  of  applica- 
tion at  least  once  a  week  for  six  weeks,  successively,  in  a  news- 
paper printed  in  the  county  or  counties  in  which  the  lands  applied 
for  are  situated,  the  first  publication  of  such  notice  to  be  at  least 
forty-two  days  before  the  date  of  application.     See  "  Form  C." 

(Attention  is  called  to  the  fact  that  certain  lands  under  the 
waters  of  the  East  River,  below  low  water  mark,  adjoining  the 
counties  of  Kings  and  Queens,  are  within  the  county  of  New  York. 
See  section  2  of  the  Montgomery  'Charter  of  1730  and  section  1, 
chapter  410,  Laws  of  1882,  being  the  Consolidated  Laws  of  The 
State  of  New  York,  which  provides  that  the  county  of  New  York 


T20  APPEN"DIX  XIV 

shall  extend  to  and  along  low  water  mark  of  Long  Island  Sound 
from  College  Point  across  Flusliing  Bay  to  Sanford's  Point  and 
thence  along  the  Long  Island  shore  at  low  water  mark  to  the  south 
side  of  Red  Hook. ) 

(h)  An  affidavit  showing  that  a  printed  copy  of  said  notice  of 
application  was  posted  upon  the  door  of  the  courthouse  of  the 
county  or  counties  in  which  the  lands  applied  for  are  situated,  at 
least  forty-two  days  before  the  date  of  application.  See  "  Form 
D." 

(c)  An  affidavit  showing  that  a  printed  copy  of  said  notice  of 
application  was  served  at  least  thirty  days  before  the  date  of  ap- 
plication, upon  the  owners  whose  names  shall  be  ascertained  as 
prescribed  in  "  Form  E,"  of  the  lands  on  the  waterfront  adjoin- 
ing on  each  side  the  lands  of  the  applicant  adjacent  to  the  lands 
applied  for  and  described  in  said  notice  of  application.  Said 
notice  shall  be  served  on  such  owner  personally,  if  service  can  be 
made  within  this  State.  If  the  applicant  shall  not  be  able  to 
cause  said  notice  to  be  served  personally  withini  this  State  after 
making  diligent  efforts  so  to  do,  he  may  cause  the  same  to  be  served 
upon  the  occupants  of  said  adjoining  lands,  or  if  there  be  no  oc- 
cupant thereon,  by  posting  printed  copies  of  said  notice  in  three 
public  places  in  the  town  or  waixi  wherein  said  adjoining  lands 
are  situated.     See  "  Form  E." 

(d)  An  affidavit  of  the  applicant  that  he  intends  forthwith  to 
appropriate  the  lands  applied  for  to  the  purposes  of  commerce 
and  to  use  such  lands  to  promote  the  commerce  of  this  State  by 
erecting  and  maintaining  thereon  a  public  dock  or  docks',  or  that 
said  lands  are  necessary  and  proper  for  the  purposes  of  his  bene- 
ficial enjoyment  of  the  same,  and  that  he  intends  in  good  faith  to 
£11  in  said  lands  and/or  to  erect  and  maintain  upon  said  lands 
-certain  permanent  structures,  docks  or  buildings,  said  contemplated 
improvements  to  be  fully  described  and  in  detail.  See  "  Form 
Fa  "  and  "  Form  Fb." 

The  said  affidavit  of  the  applicant  shall  also  state  the  assessed 
value  of  the  lands  owned  by  applicant  adjacent  to  the  lands  ap- 
plied for,  on  the  next  preceding  assessment  roll  of  the  city  or 
town  in  which  said  adjacent  lands  are  situated,  and  shall  also 
•state  the  area  of  said  adjacent  lands. 
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(e)  When  the  lands  applied  for  are  situated  within  the  cor- 
porate limits  of  any  city  or  incorporated  village,  an  affidavit  of 
the  personal  service  of  a  copy  of  the  printed  notice  upon  the 
mayor  or  clerk  of  the  common  council  of  the  city  or  upon  the 
president  or  clerk  of  the  village,  or  if  the  lands  applied  for  are 
not  within  the  limits  of  any  city  or  incorporated  village,  an 
affidavit  or  personal  service  of  a  copy  of  the  printed  notice  upon 
the  supervisor  or  town  clerk  of  the  town  in  which  said  lands  are 
situated.  (Such  service  is  to  be  made  at  least  thirty  days  previ- 
ous to  the  making  of  such  application.)     See  "  Form  G." 

(/)  A  search  or  an  abstract  of  title  of  the  adjacent  lands  of 
the  applicant  covering  a  period  of  at  least  thirty  years  prior  to 
the  time  of  application,  or  in  case  of  no  record  title,  proof  by 
affidavit  or  affidavits  of  adverse  possession  of  twenty  years  or 
more  next  preceding  the  time  of  application,  with  claim  of  owner- 
ship by  the  applicant  himself  and  by  those  under  whom  he  claims. 
The  affidavits  of  possession  must  state  the  facts  of  ownership 
and  use,  which  are  alleged  to  constitute  claim  of  title  by  adverse 
possession.     See  "  Form  H." 

(g)   Maps  "A"  and  "  B  "  herein  described. 

(h)  In  all  applications  for  grants  of  land  under  water  in  The 
City  of  New  York,  an  affidavit  of  service  of  said  notice  of  applica- 
tion and  maps  upon  the  Corporation  Counsel  of  The  City  of  New 
York,  see  "  Form  I,"  and  also  an  affidavit  of  service  of  said  notice 
of  application  and  maps  upon  the  Department  of  Docks  of  The 
City  of  New  York,  see  "  Form  J." 

(i)  In  applications  made  by  The  City  of  New  York  pursuant 
to  the  provisions  of  section  86  of  chapter  466,  Laws  of  1901 
(Charter  of  The  City  of  New  York),  the  city  shall  file  with  the 
Commissioners  satisfactory  proof  of  who  are  riparian  proprietors 
and  of  service  of  notice  of  such  applications  upon  such  riparian 
proprietors,  giving  the  names  and  addresses  of  the  persons  so 
served. 

6.  Blanks  must  be  fastened  together  in  their  alphabetical  order, 
as  per  letters  in  lower  right-hand  comer  and  the  set  properly  en- 
dorsed. 

7.  All  searches,  abstracts  of  title,  title  papers  and  affidavits  of 
adverse  possession  filed  with  the  Commissioners,  shall  be  referred 

46 
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to  the  Attorney-General  for  examination  of  title.  The  Attorney- 
General  shall  cause  an  examination  of  the  title  of  the  adjacent 
lands  of  the  applicant  to  be  made  and  shall  report  to  said  Com- 
missioners whether  in  his  opinion  the  applicant  is  the  owner  of 
such  adjacent  lands. 

8.  All  applications  for  grants  of  lands  under  water  shall  be 
referred  for  appraisal  to  one  or  more  of  the  ofleial  appraisers  of 
the  Commissioners,  and  letters-patent  shall  issue  only  on  payment 
of  the  value  so  reported,  or  such  sums  as  the  Commissioners  shall, 
under  all  circumstances,  deem  reasonable.  Such  payment  shall 
be  made  within  three  months  from  the  date  of  the  resolution 
granting  the  application. 

9.  The  minimum  sum  to  be  charged  the  patentee  in  each  case 
of  a  grant  of  lands  under  water,  is  fixed  at  fifty  dollars  ($50). 

For  every  patent  five  dollars  for  each  parcel  included  therein, 
shall  be  charged. 

10.  There  shall  be  a  special  committee  of  the  Commissioners 
for  the  purpose  of  hearing  contested  applications  for  grants  of 
lands  under  water.  This  committee  shall  be  known  as  "  The  Stand- 
ing Committee  on  the  Hearing  of  Remonstrances  "  and  shall  con- 
sist of  the  Attorney-General,  State  Treasurer  and  State  Engineer 
and  Surveyor,  which  shall  adopt  rules'  of  practice. 

The  Secretary  of  the  Commissioners  shall  furnish  to  all  per- 
sons who  have  filed  remonstrances  as  provided  for  by  the  notice 
of  application,  copies  of  the  Rules  of  Practice  of  such  Standing 
Committee  as  to  the  hearing  of  said  remonstrances.  The  Secre- 
tary shall  also  give  notice  to  the  applicant  of  all  remonstrances 
filed  and  shall  furnish  said  applicant  with  a  copy  of  said  Rules 
of  Practice. 

11.  The  iSecretary  of  the  Commissioners  shall  give  notice  to 
the  applicant  and  to  all  persons  who  may  apply  to  him  therefor, 
as  to  when  and  where  the  Commissioners  will  meet  to  consider 
said  application. 

12.  All  letters-patent  shall  conform  to  the  blank  forms  here- 
unto annexed.     See  "  Form  K  "  and  "  Form  L." 

13.  The  rules  relating  to  extensions  of  time  within  which  to  com- 
ply with  the  conditions  contained  in  letters-patent  and  blank  forms 
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of  application  for  such  extensions  shall  be  fiimished  by  the  Sec- 
retary of  the  Commissioners  upon  application. 

(See  last  sentence  of  section  14,  Public  Lands  Law.) 
14.  All  communications  should  be  addressed  to  the  "  Commis^ 
sioners  of  the  Land  Office,  Office  of  the  Secretary  of  State,  Albany, 
N.  Y." 

Note.     Consult  Secretary  of  State  for  any  amendments  or  changes. 


State  Engineer  and  Suevetor^ 

Albany^  N.  Y. 
Sie: 

You  are  hereby  notified  that  it  is  the  intention  of  the  under- 
signed to  apply  to  the  Commissioners  of  the  Land  Office  for  a 

grant  of  certain  lands  under  water  located  in  the 

of County  of for  the  purposes 

J.  ^  j  commerce 

I  beneficial  enjoyment. 

The  undersigned  intends  to  make  the  following  improvements 
upon  said  lands : 

The  estimated  cost  of  making  the  improvements  are  $ 

as  follows :   

The  said  lands  under  water  to  be  applied  for  extend  along  the 

adjacent  lands  of  the  undersigned  a  distance  of feet,  and 

are  to  extend  from  said  adjacent  lands  a  distance  of feet 

into  the  water  of 

r    *  bulkhead  1 
to  the  J        pierhead     Mine,  subject  to  the  recommendation  of  the 
harbor       J  State  Engineer. 

The  undersigned  herewith  makes  deposit  of  a  certified  check 
for  One  Hundred  Fifty  Dollars  ($150.00)  payable  to  the  order 
of  the  State  Engineer  and  Surveyor  to  insure  payment  for  survey, 
maps  and  descriptions  and  guarantees  to  reimburse  said  State 
Engineer  and  Surveyor  on  demand  if  the  cost  of  the  survey,  maps 
and  descriptions  should  exceed  the  amount  of  such  certified  check. 

There  are  enclosed  certified  copies  of  the  deeds  of  said  adja- 
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cent  lands  of  the  undersigned  as  well  as  certified  copies  of  the 
deeds  of  the  lands  adjoining  same. 
Dated, ,  19 .  . . 

(Appliccmt) 

(Post-Office  Address) 


(Attorney  for  Applicant) 

(Post-Office  Address) 


*  strike  out  words  not  applying. 

NOTH     If  applicant  has  a  map   or   sketch  showing  location  of  lands  ap- 
plied for,   same  should  be  furnished.  PoEM  A 


POEM  OP  "NOTICE  OP  APPLICATION" 

Notice  of  Application  to  the  Commissioners  of  the  Land  Office 
for  a  Grant  of  Land  Under  Water. 

Take  Notice,  That  the  undersigned  will  on  the 

day  of 19 .  .  .  .,  (this  date  must  be  forty-two 

days  after  date  of  first  publication  but  need  not  be  a  day  on  which 
the  Commissioners  meet)  make  an  application  to  the  Commis- 
sioners of  the  Land  Office  for  a  grant  of  the  lands  under  water 
hereinafter  described.  Any  person  deeming  himself  liable  to  in- 
jury by  said  grant,  should  before  said  date  file  with  said  Com- 
missioners, at  the  office  of  the  Secretary  of  State  in  the  Capitol 
in  Albany,  a  remonstrance,  stating  his  reasons  for  opposing  said 
grant. 

The  lands  under  water  above  mentioned  are  bounded  and  de- 
scribed as  follows,  to  wit :  (here  must  follow  a  concise  description 
of  the  land,  the  exact  courses  and  distances  to  be  given  in  words 
of  full  length  as  furnished  by  the  State  Engineer),  containing 
acre .  .  and of  an  acre. 
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I 

The  lands  of  the  undersigned  applicant,  adjacent  to  the  lands 
applied  for,  are  bounded  (here  insert  boundaries  of  lands,  ad- 
joining such  adjacent  lands,  giving  names  of  the  owners  thereof), 
and  said  adjacent  lands  of  the  occupant  are  actually  occupied  by 
(here  insert  names  of  persons  actually  living  upon  the  property, 
whether  applicant  or  applicant's  tenants  or  servants). 

(a)  It  is  the  intention  of  the  undersigned  forthwith  to  appro- 
priate said  lands  under  water  to  the  purposes  of  commerce,  by 
the  erection  thereon  of  a  public  dock  or  docks. 

(&)  It  is  the  intention  of  the  undersigned  to  appropriate  said 
lands  under  water  to  his  beneficial  enjoyment  by  filling  in  the 
same  and  (or)  erecting  thereon  the  following  permanent  structures, 
docks  or  buildings,  viz : 


(Use  paragraph  a  or  b,  according  to  the  form  of  letters-patent 
desired.) 

DateDj ,  19.  . . 


{Applicamt) 

(Post-Office  Address) 

(Attorney  for  Applicant) 

(Office  and  Post-Office  Address) 

FOEM  B 
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AFFIDAVIT  OF  PUBLICATIOlSr. 

STATE  OF  NEW  YOKK.  | 
County   of C    '  * 


of  the   

in  the  County  of 

being  duly  sworn,  says : 

1.  That  he  is  the 

of    

newspaper  printed  and  published 

in  the in 

the  County  of 

in  the  State  of  New  York. 

2.  That  notice,  of  which  the 
annexed  is  a  printed  copy,  has  been 
published  in  said  newspaper  once  a 
week  for  six  weeks,  successively, 

commencing  on  the day  of 

19 . .  .    and  continuing 

on  the  following  dates : 

day  of 19. 

day  of 19. 

day  of 19. 


.day  of 19. 

.day  of 19. 

.day  of 19. 


Sworn  to  before  me  this ^ 

day  of 19.  ..^ 


Note.     The  first  publication  of  said  notice  must  be  at  least  forty-two  days 
before  the  date  of  application.  FoEM  C 
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AFFIDAVIT  OF  POSTING  NOTICES'  ON  COURTHOUSE. 
STATE  OF  NEW  YORK.  ) 


County   of ^ 


ss.: 


Sworn  to  before  me  this .  . .  , 
day  of 19. 


of 

in  the  County  of 

being  duly  sworn,  says: 

1.  That  on  the day  of 

19 .  . ,  he  securely  posted 

upon  the  outer  door  of  the  court- 
house of  the  County  of 

in  the  State  of  New  York,  in  the 

in  said  county,  a  notice,  of  which 
the  annexed  is  a  printed  copy. 


Note.     The  posting  of  said  notice  must  be  at  least  forty-two  days  before 
the  date  of  application.  FoEM  D 


AFFIDAVIT  OF  SERVICE  ON  AN  OWNER  OF  ADJOIN- 
ING LANDS. 


STATE  OF  NEW  YORK.  | 

OOTJNTT     OF j 


of 

in  the  County  of 

being  duly  sworn,  says : 

1.  That  on  the day  of 

19.  .,  at 

he  personally  served  upon 
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a  printed  copy  of  the  annexed' 
notice,  by  delivering  to  and  leaving- 
the  same  with 

(Use  either  one  of  the  following- 
forms  which  may  be  applicable; 
strike  out  the  others.) 

(a)   That  the  said was  personally  known 

to  deponent  to  be  an  owner  of  lands  on  the  water  front  adjoining 
the  lands  of  the  applicant  adjacent  to  the  lands  applied  for  and 
described  in  the  annexed  notice. 

(h)    (or)   That  the  said   was  known  to 

deponent  to  be  shown  on  the  records  of  the  office  of  the  clerk  or 

register  of  the  County  of to  be  an  owner  of 

lands  on  the  water  front  and  who  deponent  verily  believes  is  the 
present  owner  of  said  lands,  adjoining  lands  of  the  applicant 
adjacent  to  the  lands  applied  for  and  described  in  the  annexed 
notice. 

(c)  (or)   That  the  said    was  known  to> 

deponent  to  be  shown  on  the  last  preceding  assessment  roll  of  the 
town  or  ward  wherein  said  lands  are  situated  to  be  an  owner  of 
lands  on  the  water  front  and  who  deponent  verily  believes  is  the 
present  owner  of  said  lands,  adjoining  the  lands  of  the  applicant 
adjacent  to  the  lands  applied  for  and  described  in  the  annexed^ 
notice. 

(d)  (or)  That  the  said  was  known  to- 
deponent  to  be  the  occupant  of  lands  on  the  water  front  adjoining 
the  lands  of  the  applicant  adjacent  to  the  lands  applied  for  and 
described  in  the  annexed  notice.  Deponent  further  says  that  he 
was  unable  to  serve  said  notice  personally  upon  the  owner  of  said 
lands  adjoining  those  of  applicant  within  this  State  after  making 
diligent  effort  so  to  do  for  the  following  reasons : 

2.   (or)  That  on  the day  of ,  19.  . 

at he  securely  posted  printed  copies  of  the- 

annexed  notice  in  the  following  three  public  places,  viz. :  at 

in  the  town  or  ward  wherein  the  lands  on  the  water  front  adjoining 
the  lands  of  applicant  adjacent  to  the  lands  applied  for  and 
described  in  said  notice,  are  situated.    Deponent  further  says  that 
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said  lands  adjoining  those  of  applicant  are  unoccupied  and  that 
he  was  unable  to  serve  said  notice  personally  upon  the  owner  of 
said  lands,  within  this  State,  after  making  diligent  efforts  so  to 
do,  for  the  following  reasons :   - 


Sworn  to  before  me  this \ 

day  of 19...  J         

Poem  E 


AFFIDAVIT  OP  APPLICANT. 


STATE  OF  NEW  YOEK.  | 
County   of ^ 


of  the   

in  the  'County  of 

being  duly  sworn,  says: 

1.  That   .  .he   

the  person  named  in  the  annexed 
printed  notice,  as  the  applicant  for 
a  grant  of  lands  under  watery 
therein  particularly  described. 

2.  That    .  .he.  .    has  read    the 
same  and  knows  it  to  be  true. 

3.  That  the  said  lands  are  situ- 
ate in  the 

in  the  County  of 

in  the  State  of  New  York,   and! 

are    ^ 

within  the  corporate  limits  of  a 
city  or  incorporated  village,  viz.  r 

4.  That  ..he 

owner  in  fee  of  the  adjacent  lands 
described  in  said  annexed  notice. 
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and  that  said  lands  are  now  actu- 
ally occupied  by 

5.  That  the  lands  owned  by 
applicant  adjacent  to  the  lands 
hereby  applied  for  were  assessed 

at  the  sum  of dollars, 

on  the  next  preceding  assessment- 
roll  of  the    

in  which  said  adjacent  lands  are 
situated,  and  said  lands  are  of  the 
area  of   

6.  That intend 

forthwith  to  appropriate  the  land 
applied  for  to  the  purposes  of 
commerce  by  erecting  thereon  a 
public  dock,  or  docks,  and  that  the 
lands  applied  for  are  not  more 
than  are  necessary  for  that  pur- 
pose. 


Sworn  to  before  me  this \ 

day  of 19.  ..^ 


Note.     This  form  to  be  used  only  in  applications   for  purposes  of  com- 
merce. Form  Fa 


AFFIDAVIT  OF  APPLICANT. 
STATE  OF  NEW  TOEK.  ) 


County   of C 


ss. 


of  the 

in  the  County  of 

being  duly  sworn,  says: 

1.  That  ..he 

the  person  named  in  the  annexed 
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printed  notice,  as  the  applicant  for 
a  grant  of  the  lands  under  water, 
therein  particularly  described. 

2.  That  .  .he.  .  has  read  the 
same  and  knows  it  to  be  true. 

3.  That  the  said  lands  are  situ- 
ate in  the 

in  the  County  of 

in  the  State  of  New  York,   and 

are    

within  the  corporate  limits  of  a 
city  or  incorporated  village,  viz. : 

4.  That  ..he 

owner  in  fee  of  the  adjacent  lands 
described  in  said  annexed  printed 
notice,  and  that  said  lands  are  now 
actually  occupied  by 

5.  That  the  lands  owned  by 
applicant  adjacent  to  the  lands 
hereby  applied  for  were  assessed 

at  the  sum  of dollars, 

on  the  next  preceding  assessment- 
roll  of  the 

in  which  said  adjacent  lands  are 
situated,  and  said  lands  are  of  the 
area  of  

*  6.  That  applicant .  .  .  intends 
in  good  faith  to  erect  upon  said 
lands  applied  for,  the  following 
permanent  structures,  docks  or 
buildings  which  are  necessary  for 
the  beneficial  enjoyment  of  the 
same  for  the  reasons  hereinafter 
stated.  That  it  is  the  intention  of 
applicant  to  improve  all  and  every 
part  of  the  lands  applied  for  and 
at  all  times  to  keep  said  improve- 
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ments  in  proper  maintenance  and 
repair,  as  follows: 


*  7,  That  applicant  intends  to  fill  in  the  same,  which  filling 
aa  for  the  beneficial  enjoyment  of  the  same  is  necessary  for  the 


following  reasons : 


Swom  to  before  me  this | 

4ay  ©f 19. . .  ^ 


*  Use  whichever  paragraph  is  applicable  or  both  if  both  are  applicable. 
XSiis  iorm  to  be  used  only  in  applications  for  beneficial  enjoyment. 

Poem  Fb 


yFFIDAYIT  OF  SERVICE  ON  MAYOR,   PRESIDENT, 
SUPERVISOR  OR  CLERK. 


STATE  OF  NEW  YORK.  } 
CtetraraT  OF f 


ss. : 


of  

in  the  County  of 

being   duly   sworn,   says  that   on 

the   day  of 

,   19..  .,  he 

personally  served  upon   

who  was  to  him  personally  known 
to  be  the 

of  the  

of    

in  the  County  of 

in  the  State  of  New  York,  a  no- 
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tice  of  which  the  annexed  is  a 
printed  copy,  by  delivering  to  and 
leaving  the  same  with  him. 

Sworn  to  before  me  this ] 

day  of 19.  . .  i  

Poem  G 


AFFIDAVIT      OF     TWEitTTY     YEARS     ADVERSE 

POSSESSION. 


STATE  OF  NEW  YORK.  | 
County   of ^ 


of  

in  the  County  of 

in  the  State  of  New  York,  being 
duly  sworn,  says : 

1.  That  he  is  well  acquainted 
with  the  lands  described  in  the 
annexed  printed  notice,  and  has 
been  so  for  more  than  twenty  years 
last  past. 

2.  That  the  lands  adjacent 
thereto  have  been  for  more  than 
twenty  years  last  past  in  the  open, 
notorious  and  adverse  possession 
of  

and  those  under  and  through  whom 

now  holds  and  claims,  and  that 
such  possession  during  the  time 
aforesaid  was  accompanied  by  a 
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claim  of  title  and  ownership .  by 
and  on  the  part  of  the  said 


and  those  under  and  through  whom 

now  claims  title  to  said  premises,  and  such  possession  and  claim 
of  title  were  accompanied  by  the  following  acts  of  ownership  and 
us€,  aside  from  mere  payment  of  taxes  thereon,  viz. :  (names  of 
each  owner  for  past  20  years  and  periods  of  respective  ownership 
should  be  shown  and  reference  made  to  deeds  and  wills.) 


That  said  possession  has  been  peaceable  and  undisturbed  and 
that  the  title  to  the  said  lands  has  not  been  disputed  or  questioned 

and  no  adverse  claim  of  title  has  been  made  thereto  for 

years,  to  the  personal  knowledge  of  deponent. 

Sworn  to  before  me  this \ 

day  of 19. . .  j         

FOEM    H 


AFFIDAVIT    OF    SEEVICE    ON    THE    COEPOEATION 
COUNSEL  OF  THE  CITY  OF  NEW  YOEK. 


STATE  OF  NEW  YOEK.  } 
County   of j 


ss.: 


of 

in  the  County  of 

being   duly  sworn,    says   that   on 

the day  of , 

19.  .  .,  he  personally  served  upon 

who  waa  to  him  personally  known 
to  be  the    
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of  the  Corporation  Counsel  of  The 
City  of  JSTew  York,  a  notice  of 
which  the  annexed  is  a  printed 
copy,  by  delivering  to  and  leaving 
the  same  with  him,  together  with 
blue  print  copies  of  Maps  "A" 
and  "  B "  to  be  filed  with  said 
application. 

Sworn  to  before  me  this \ 

day  of 19...  \  


This  affidavit  only  required  in  applications  for  grants  of  land  under  water 
in  The  City  of  New  York,  and  notice  must  be  served  at  least  forty-two  days 
before  date  of  application.  PoEM   I 


AFFIDAVIT  OF  SEEVICE  OlST  THE  DEPAKTMEITT  OF 

DOCKS. 

STATE  OF  NEW  YOKK.  | 
County   of ^ 


of  

in  the  County  of 

being   duly   sworn,    says   that   on 

the day  of , 

19 ... ,  he  personally  served  upon 

who  was  to  him  personally  known 

to  be  the 

of  the  Department  of  Docks  of 
The  City  of  New  York,  a  notice 
of  which  the  annexed  is  a  printed 
copy,  by  delivering  to  and  leaving 
the  same  with  him,  together  with 
blue  print  copies  of  Maps   "A" 


736  APPENDIX  XIV 


and   "B"   to  be   filed  with  said 
application. 


Sworn  to  before  me  this \ 

day  of 19...  J 


This  affidavit  only  required  in  applications  for  grants  of  land  under  water 
in  The  City  of  New  York,  and  notice  must  be  served  at  least  forty-two  days 
before  date   of   application.  PoEM   J 


FOEM  OF  PATENT  TO  PKOMOTE  THE  COMMERCE 
OF  THIS  STATE. 

The  People  of  the  State  of  New  Yoek,  bt  the  Geace  of 
GrOD,  Feee  and  Independent. 

To  All  To  Whom  These  Presents  Shall  Come,  Greeting: 

Know  ye,  that  pursuant  to  a  resolution  of  the  Commissioners 

of  our  Land  Office,  dated  the day  of ,  19 . . , 

and  in  consideration  of  the  sum  of dollars  ($ ), 

lawful  money  of  the  United  States,  paid  by 

of  

(Insert  namie  of  street  amd  numiber) 

in  the of ,  County  of 

and  State  of ,  and  upon  the  conditions  here- 
inafter expressed,  we  have  given  and  granted  and  by  these  presents 

do  give  and  grant  unto  the  said 

the  owner  of  the  lands  adjacent  to  the  lands  hereinafter  described, 
his  grantees,  heirs,  devisees  or  successors  in  interest  (hereinafter 
referred  to  as  the  "  patentee  "),  the  following  described  lands  under 

water,  to  wit : 

(Here  insert  description) 

reserving,  however,  to  the  said  people  the  right  to  use  said  lands 
for  dockage  and  wharfage  purposes  on  the  conditions  hereinafter 
stated. 

These  letters-patent  are  issued,  however,  and  this  grant  is  made 
and  accepted: 
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FiEST. —  To  enable  the  said  "  patentee  "  to  promote  and  improve 
the  commerce  of  this  State  and  to  that  end  to  erect  and  maintain 
on  said  lands  a  public  dock,  wharf,  piers  and  slips,  and  to  collect 
from  those  using  same,  statutory  rates  of  dockage  or  wharfage 
if  same  have  been  prescribed,  and  if  not,  reasonable  and  accus- 
tomed dockage  or  wharfage,  but  not  to  enable  the  said  "  patentee  " 
to  erect  and  maintain  a  building  or  buildings  for  private  manu- 
facturing purposes  or  for  purposes  of  private  or  beneficial  enjoy- 
ment or  for  purposes  not  strictly  for  the  improvement  and  promo- 
tion of  public  commerce  and  in  aid  of  navigation. 

Second. —  Upon  the  express  condition  that  if  at  the  end  of  five 
years  from  the  date  of  these  presents  or  at  any  time  thereafter, 
any  part  of  said  lands  hereby  granted  are  not  improved  as  follows : 

(a)  By  building  and  maintaining  thereon  a  bulkhead  or 
retaining  structure  and  filling  in  back  of  same;  or 

(b)  By  erecting  and  maintaining  on  said  lands  upon  piles 
or  other  supports  a  building  or  buildings  for  temporary 
storage  purposes,  or  a  pier  or  piers,  of  a  substantial  character ; 
together  with  the  necessary  slip  or  slips ; 

{which  shall  be  known  as  "improvements"),  then  these  letters- 
patent  and  this  grant  shall  become  null  and  void  as  to  the  part 
not  so  improved ;  and  no  right,  title  or  interest  in  and  to  the  lands 
hereinabove  described  not  so  improved  shall  vest  in  the  said 
^'  patentee  "  or  accrue  by  virtue  of  these  presents ;  and  the  People 
of  the  State  of  New  York  may  thereupon  re-enter  into  and  become 
possessed  of  the  lands  hereinabove  described  or  any  part  thereof 
which  have  not  been  or  which  are  not  then  so  improved,  without 
any  liability. 

There  is  resierved  to  the  said  people  the  full  and  free  right, 
liberty  and  privilege  of  entering  upon  and  using  all  and  every  part 
of  the  above  described  lands  which  have  not  been  improved  as 
aforesaid,  as  the  said  people  might  have  done  had  this  grant  not 
"been  made. 

Thied. —  Upon  the  express  condition  that  if  the  said  "  patentee  " 
■shall  erect  and  maintain  on  said  lands  under  water,  buildings  or 
structures  other  than  those  necessary  for  the  temporary  storage 
of  goods,  wares  and  merchandise  in  transit  and  in  aid  of  naviga- 
tion, or  shall  devote  said  premises  to  other  than  public  dockage 
47 
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purposes  and  the  loading  and  unloading  of  merchandise  and  per^ 
sons  and  the  temporary  storage  of  merchandise,  then  these  letters- 
patent  and  this  grant  shall  become  null  and  void  and  no  right, 
title  or  interest  in  and  to  the  lands  hereinabove  described  shall 
vest  in  the  said  "  patentee  "  or  accrue  by  virtue  of  these  presents ; 
and  the  People  of  the  State  of  New  York  may  thereupon  re-enter 
into  and  become  possessed  of  the  lands  hereinabove  described,, 
or  any  part  thereof,  vyithout  any  liability. 

FoTJETH. —  Upon  the  express  condition  that  if  the  State  of  New 
York  shall  at  any  time  hereafter  acquire  said  premises  and 
"  improvements,"  or  a  part  or  portion  thereof,  by  appropriation  or 
otherwise,  the  liability  of  the  State  shall  be  limited  to  the  amount 
paid  by  said  "  patentee  "  to  the  State  for  this  patent,  or  a  propor- 
tionate part  thereof,  together  with  the  expenses  necessarily  incurred 
by  the  "  patentee  "  for  the  acquiring  of  this  patent,  which  are 
hereby  fixed  at  the  sum  of  $350,  and,  also^  the  value  of  th& 
"  improvements "  on  said  premises,  or  the  proportionate  part 
thereof  which  may  be  so  acquired.  The  value  of  such  "  improve- 
ments "  if  all  are  so  acquired,  or  such  proportionate  part  of  the 
amount  paid  by  said  "  patentee  "  for  this  patent  and  of  the  value 
of  such  "  improvements  "  on  a  portion  of  such  lands  which  may 
be  so  acquired  by  the  State,  and  all  damages',  if  any,  to  the 
remainder  of  such  "  improvements  "  which  may  not  be  so  acquired, 
to  be  paid  by  the  State  of  New  York,  shall  be  determined  as 
provided  by  the  Legislature  authorizing  such  acquisition. 

(If  lands  granted  are  within  The  City  of  New  York,  add  the 
follovnng)  : 

Fifth. —  This  grant  is  made  and  accepted  upon  the  express 
covenant,  terms  and  conditions  that  The  City  of  New  York  may 
at  any  time  hereafter  acquire  the  interest  in  the  premises  herein 
described,  which  the  patentee  may  have  acquired  under  or  by  virtue 
of  this  patent,  upon  paying  to  the  patentee,  his  heirs,  successors 
or  assigns  the  amount  paid  by  said  patentee  to  the  State  for  the 
said  interest  in  said  premises,  together  with  the  expenses  necessarily 
incurred  by  the  patentee  for  the  acquiring  of  such  patent,  which 
are  hereby  fixed  at  the  sum  of  $350,  and  also  the  value  of  the 
improvements  on  said  premises;  or  may  acquire  the  interest  ac- 
quired under  this  patent  to  a  part  or  a  portion  of  said  premises. 
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upon  paying  to  the  patentee,  his  heirs,  successors  or  assigns  the 
proportionate  share  of  the  amount  paid  by  such  patentee  to  the 
State  for  such  interest  in  part  or  portion  and  a  proportionate  part 
of  the  said  expenses,  together  with  the  value  of  Ihe  improvements 
on  the  portion  thereof  acquired  at  the  time  The  City  of  New  York 
shall  acquire  title  to  such  interest,  and  also  all  damages,  if  any 
there  be,  to  the  improvements  upon  such  part  of  the  premises 
herein  described  not  acquired  by  The  City  of  'New  York  as  shall 
be  occasioned  by  the  division  of  the  herein  described  premises. 
And  that  the  patentee,  his  heirs,  executors,  administrators,  suc- 
cessors or  assigns  shall  not  demand,  claim  or  be  entitled  to  receive 
any  further,  other  or  greater  compensation  for  any  interest  he 
may  have  acquired  under  or  by  virtue  of  this  patent  in  or  to  said 
premises  or  in  or  to  the  part  or  parcel  thereof  so  taken  by  The 
City  of  New  York 

(Here   insert    any   other   special   restrictions,    reservations    or 
conditions.) 

In  Testimony  Wheeeof,  we  have  caused  these  our  letters  to 
be  made  patent,  and  the  Greiat  Seal  of  ooir  said  State  to 

be  hereunto  affixed.    Witness 

Secretary  of  State  of  our  said  State  at  our  City  of 

Albany,   the    day  of    ,   in  the 

year  of  our  Lord,  one  thousand  nine  hundred 


Passed  the  Secretary's  Office  the day  of ,  19 . 


Deputy  Secretary  of  State. 

FOEM   K 


FOEM  OF  PATENT  FOE   THE   PUEPOSE   OF  BENE- 
FICIAL ENJOYMENT. 

The  People  of  the  State  of  New  Yoek,  by  the  Gteace  of 
God,  Feee  and  Independent. 

To  All  To  Whom  These  Presents  Shall  Come,  Greeting: 

Know  ye,  that  pursuant  to  a  resolution  of  the  Commissioners 
of  our  Land  Office,  dated  the day  of ,  19 .  . , 
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and  in  consideration  of  the  sum  of dollars  ($ ), 

lawful  money  of  the  United  States,  paid  by 

of  

(Insert  name  of  street  and  niuniber) 
in  the of ,  County  of 

and  State  of , ,  and  upon  the  conditions  hereinafter 

expressed,  we  have  given  and  granted  and  by  these  presents  do 

give  and  grant  unto  the  said 

the  owner  of  the  lands  adjacent  to  the  lands  hereinafter  described, 
his  grantees,  heirs,  devisees  or  successors  in  interest  (hereinafter 
referred  to  as  the  "patentee"),  the  following  described  lands 
under  water,  to  wit: 

(Here  insert  description) 

These  letters-patent  are  issued,  however,  and  this  grant  is  made 
and  accepted : 

First. —  Upon  the  express  condition  that  if  at  the  end  of  five 
years  from  the  date  of  these  presents  or  at  any  time  thereafter, 
any  part  of  said  lands  hereby  granted  are  not  improved  as  follows : 

(a)  By  filling  in  the  lands  under  water  hereinabove  de- 
scribed ;  or 

(b)  By  building  and  maintaining  thereon  a  bulkhead  or 
retaining  structure  and  filling  in  back  of  same;  or 

(e)   By  erecting  and  maintaining  on  said  lands  upon  piles 
or  other  supports,  a  building  or  buildings,  a  structure  or  struc- 
tures, or  a  pier  or  piers,  of  a  substantial  character ;  or  by 
maintaining  a  drydock  on  said  lands;  or  by  di;edging  and 
maintaining  on  said  lands,  a  slip  or  basin,  or  slips  or  basins, 
for  the  proper  approach  to  the  landing  of  the  "  patentee  " 
adjacent  to  said  slip  or  basin,  or  slips  or  basins ; 
(which  shall  be  known  as  "improvements"),  then  these  letters- 
patent  and  this  grant  shall  become  null  and  void  as  to  the  part  not 
so  improved;  and  no  right,  title  or  interest  in  and  to  the  lands 
hereinabove   described  not  so   improved   shall   vest  in   the   said 
"  patentee  "  or  accrue  by  virtue  of  these  presents ;  and  the  People 
of  the  State  of  Ifew  York  may  thereupon  re-enter  into  and  become 
possessed  of  the  lands  hereinabove  described,  or  any  part  thereof 
which  have  not  been  or  which  are  not  then  so  improved,  without 
any  liability. 
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There  is  reserved  to  the  said  people  the  full  and  free  right^ 
liberty  and  privilege  of  entering  upon  and  using  all  and  every 
part  of  the  ahove  described  lands  vsrhich  have  not  been  improved 
as  aforesaid,  as  the  said  people  might  have  done  had  this  grant  not 
been  made. 

Second. —  Upon  the  express  condition  that  if  the  State  of  N^ew 
York  shall  at  any  time  hereafter  acquire  said  premises  and 
"  improvements,"  or  a  part  or  portion  thereof,  by  appropriation  or 
otherwise,  the  liability  of  the  State  shall  be  limited  to  the  amount 
paid  by  said  "  patentee  "  to  the  State  for  this  patent,  or  a  pro- 
portionate part  thereof,  together  with  the  expenses  necessarily  in- 
curred by  the  "  patentee  "  for  the  acquiring  of  this  patent,  which 
are  hereby  fixed  at  the  sum  of  $350,  and,  also,  the  value  of  the 
"  improvements "  on  said  premises,  or  the  proportionate  part 
thereof  which  may  be  so  acquired.  The  value  of  such  "  improve- 
ments "  if  all  are  so  acquired,  or  such  proportionate  part  of  the 
amount  paid  by  said  "  patentee  "  for  this  patent  and  of  the  value 
of  such  "  improvements  "  on  a  portion  of  such  lands  which  may 
be  so  acquired  by  the  State,  and  all  damages,  if  any,  to  the  re- 
mainder of  such  "  improvements  "  which  may  not  be  so  acquired, 
to  be  paid  by  the  State  of  ISTew  York,  shall  be  determined  as 
provided  by  the  Legislature  authorizing  such  acquisition. 

(If  lands  granted  are  within  The  City  of  New  York,  add  the 
following) : 

Thibd. —  This  grant  is  made  and  accepted  upon  the  express 
covenant,  terms  and  conditions  that  The  City  of  New  York  may 
at  any  time  hereafter  acquire  the  interest  in  the  premises  herein 
described,  which  the  patentee  may  have  acquired  under  or  by 
virtue  of  this  patent,  upon  paying  to  the  patentee,  his  heirs,  succes- 
sors or  assigns  the  amount  paid  by  said  patentee  to  the  State  for 
the  said  interest  in  said  premises,  together  with  the  expenses 
necessarily  incurred  by  the  patentee  for  the  acquiring  of  such 
patent,  which  are  hereby  fixed  at  the  sum  of  $350,  and  also  the 
value  of  the  improvements  on  said  premises ;  or  may  acquire  the 
interest  acquired  under  this  patent  to  a  part  or  portion  of  said 
premises  upon  paying  to  the  patentee,  his  heirs,  successors  or  as- 
signs the  proportionate  sliare  of  the  amount  paid  by  such  patentee 
to  the  State  for  such  interest  in  part  or  portion  and  a  proportionate 
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part  of  the  said  expenses,  together  with  the  value  of  the  improve- 
ments on  the  portion  thereof  acquired  at  the  time  The  City  of 
New  York  shall  acquire  title  to  such  interest,  and  also  all  damages, 
if  any  there  be,  to  the  improvements  upon  such  part  of  the  premises 
herein  described  not  acquired  by  The  City  of  New  York  as  shall 
be  occasioned  by  the  division  of  the  herein  described  premises. 
And  that  the  patentee,  his  heirs,  executors,  administrators,  suc- 
cessors or  assigns  shall  not  demand,  claim  or  be  entitled  to  receive 
any  further,  other  or  greater  compensation  for  any  interest  he  may 
have  acquired  under  or  by  virtue  of  this  patent  in  or  to  said 
premises  or  in  or  to  the  part  or  parcel  thereof  so  taken  by  The 
City  of  New  York. 

(Here  insert  any  other  special  restrictions,  reservations  or  conditions) 

In  Testimony  Wheeeof,  we  have  caused  these  our  letters  to 
be  made  patent,  and  the  Great  Seal  of  our  said  State 

to  be  hereunto  affixed.    Witness 

Secretary  of  State  of  our  said  State  at  our  City  of  Al- 
bany, the day  of ,  in  the  year 

of  our  Lord,  one  thousand  nine  hundred 


Passed  the  Secretary's  Office  the day  of ,  19 . 


Deputy  Secretary  of  State. 

FOEM   L 
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APPENDIX  XV-A. 

This  Indenttjee,  Made  this  day  of 

in  the  year  one  thousand  nine  hundred  and 
Between 

of  the  first  part  and 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YOEK,  party  of 

the  second  part, 

WITNESSETH  : 

Wheeeas,  On  the  day  of  ,  there  was 

granted  by  the  Commissioners  of  the  Land  Office  of  the  S'tate  of 
New  York  to 

Letters  Patent  granting  to  for  the  purpose  of 

All  that  Tract  or  Parcel  of  Land  situated  in  the  of 

in  the  County  of  and  State  of  New  York,  described 

as  follows: 


and  which  Letters  Patent  were  duly  recorded  in  the  Office  of  the 
Secretary  of  State  in  Book  No.  of  Patents  at  page 

and  in  the  office  of  the  Clerk  of  the  County  of 
in  Book  No.  of  Deeds  at  page  on  the 

day  of  ,  19  ;  and 

Wheeeas,  The  said 

part  of  the  first  part,  the  patentee        named  in  said  Letters 

Patent  still  the  owner       of  the  premises  therein 

described,  and  of  the  rights  and  privileges  thereby  granted,  and 
of  the  uplands  adjacent  to  the  lands  described  in  said  Letters 


See  page  309. 
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Patent  ,  or  ha  by  sundry  mesne  conveyances  succeeded  to  the 
title  of  said  granted  lands  and  the  rights  and  privileges  if  any 
granted  by  said  Letters  Patent  and  to  the  ownership  of  the  uplands 
adjacent  to  the  lands  under  water  therein  described;  and 

WiiEKEAs,  The  said 

applied  to  the  Commissioners  of  the  Land  Office  of  the  State  of 
New  York,  for  a  new  grant  for  restricted  beneficial  enjoyment 
embracing  with  other  lands,  all  the  lands  under  water  which  were 
included  in  the  aforesaid  Letters  Patent; 

Now  Theeefoee,  The  said 

hereby  certif       and  declare       that  it  is  intention  to  sur- 

render to  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK 
and  do  surrender 

consideration  the  lands  under  water 

described  in  said  Letters  Patent  and  all  rights  and  privileges 
under  said  Letters  Patent  granted  on  the  day  of  , 

19  ,  which  lands  now  or  formerly  under  water  are  described 
as  hereinbefore  recited. 

This  Sueeendek  is  made  subject  to  acceptance  thereof  by  the 
said  Commissioners  of  the  Land  Office,  and  when  so  accepted 
shall  be  without  prejudice  to  said  application  by  said 

for  a  new  grant,  and  the  surrender  shall  take  effect  only  upon 
the  simultaneous  order  by  the  Commissioners  of  the  Land  Office 
ordering  the  issue  of  a  NEW  GRANT  of  the  lands  so  applied 
for  by  said 

upon  such  terms  and  conditions  as  said  Commissioners  shall  de- 
clare and  determine. 

In  Witness  Wheeeof,  the  part       of  the  first  part 
hereunto  set  hand  and  seal 

this  day  of  ,  19     . 
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ss. 


State  of  New  Yoek,     ) 
County  of  ( 

On  this  day  of  ,  in  the  year  nineteen 

hundred   and  ,   before  me,   the  subscriber,  per- 

sonally appeared 

to  me  personally  known  to  be  the  same  person         described  in 
and  who  executed  the  foregoing  instrument,  and      he 
acknowledged  to  me  that       he       executed  the  same. 

'State  op  New  York,     | 
County  of  ^ 

On  the  day  ,19       ,  before  me  per- 

sonally came  to  me  known,  who  being  by  me 

duly  sworn,  did  depose  and  say      that  he  resided  in  the 
of  in  the  County  of  and 

State  of  New  York;  that  he  is  the 
of 

the  Corporation  described  in  and  which  executed  the  foregoing 
instrument;  that  he  knew  the  seal  of  said  corporation;  that  the 
seal  affixed  to  said  instrument  was  such  corporate  seal;  that  it 
was  so  affixed  by  order  of  the  Board  of  Directors  of  said  Cor- 
poration and  that  he  signed  his  name  thereto  by  like  order. 
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APPENDIX  XV-B. 

This  Indentuee,  made  this  day  of 

in  the  year  One  Thousand  Wine  Hundred  and  Twenty  One, 

Between  Company,  a  corporation  organized 

under  the  laws  of  the  State  of  New  York,  party  of  the  First  Part, 
and  The  People  of  the  State  of  New  York,  party  of  the  Second 
Part,  Witnesseth: 

Whereas,  on  the  16th  day  of  May,  1902,  and  on  the  1st  day  of 
May,  1907,  there  were  granted  by  the  Commissioners  of  the 
Land  Office  of  the  State  of  New  York  to  Company, 

its  successors  and  assigns,  letters-patent  granting  to  it  for  the 
purpose  of  promoting  the  commerce  of  said  State,  by  the  building 
thereon  of  a  public  dock  or  docks,  and  for  no  other  object  or 
purpose  whatsoever,  and  with  the  reservations  and  upon  the  con- 
ditions in  said  letters-patent  stated,  all  that  certain  piece  or  parcel 
of  land  under  the  waters  of  the  East  River  in  the  Borough  of 
Manhattan,  City  of  New  York  and  County  of  New  York  (there- 
after referred  to  and  described  in  subsequent  conveyances,  as  being 
"  in  the  Borough  of  Queens  *  *  *  and  County  of  Queens," 
which  description  is  erroneous,  said  lands  being  in  fact,  in  the 
County  of  New  York)  and  lying  in  front  of  and  contiguous  to 
certain  lands  under  water  granted  to  said  Company 

by  letters-patent,  dated  April  10,  1895,  and  recorded  in  the  Office 
of  the  Secretary  of  State,  in  Book  of  Patents,  number  49,  page  5, 
and  which  said  lands  under  water  so  granted  by  said  two  letters- 
patent  first  herein  above  referred  to  were  therein  described  as 
follows : 

(Here  insert  description.) 

Whereas,  said  letters-patent  were  duly  recorded  in  the  Office 
of  the  Secretary  of  State  in  Book  number  49  of  Patents  at  pages 
317  and  339,  respectively,  and 

Whereas,  the  said  Company,  party  of  the 

First  Part,  has  by  sundry  mesne  conveyances  succeeded  to  the 


See  page  309. 
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title  to  said  granted  lands,  and  the  rights  and  privileges,  if  any, 
granted  by  said  two  letters-patent: 

Now,  Theeefoee,  the  said  Company,  party 

of  the  First  Part,  hereby  certifies  and  declares  that  it  is  its  in- 
tention to  surrender  to  the  People  of  the  State  of  New  York, 
and  in  consideration  of  the  sum  of  One  Dollar,  lawful  money  of  the 
United  States,  to  it  paid  by  the  said  party  of  the  Second  Part, 
it  does  hereby  surrender,  grant  and  convey  to  the  People  of  the 
State  of  New  York,  the  lands  under  water  described  in  said  two 
letters-patent  and  all  rights  and  privileges  under  said  two  letters- 
patent  granted,  respectively,  on  the  16th  day  of  May,  1902  and 
the  1st  day  of  May,  1907,  which  lands  now  or  formerly  under 
water  are  described  as  hereinbefore  recited. 

This  surrender  and  conveyance  is  made  subject  to  acceptance 
thereof  by  the  said  Commissioners  of  the  Land  Office. 

In  WiTisTEss  Whereof,  the  party  of  the  First  Part  has  caused 
its  corporate  seal  to  be  hereunto  affixed  and  these  presents  to  be 
signed  by  its  duly  authorized  officers  the  day  and  year  first  above 
written. 

THE  COMPANY. 

By 
Attest : 

Secretary. 

STATE  OF  NEW  YOEK,| 
County  of  >S 

On  the  day  of  in  the  year  One 

Thousand  Nine  Hundred  and  Twenty-one,  before  me  personally 
came  ,  to  me  known;  who  being  by  me 

duly  sworn,  did  depose  and  say :  that  he  resided  in  City, 

New  York ;  that  he  is  the  President  of  The 

Company,  the  corporation  described  in  and  which  executed  the 
above  instrument;  that  he  knew  the  seal  of  said  corporation; 
that  the  seal  affixed  to  said  instrument  was  such  corporate  seal; 
that  it  was  so  affixed  by  order  of  the  Board  of  Directors  of  said 
corporation,  and  that  he  signed  his  name  thereto  by  like  order. 
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APPENDIX  XVI. 

EULES  AND  EEGULATIONS  OF  THE  COMMISSIONERS 
OF  THE  LAND  OFFICE  GOVERNING  GRANTS  OF 
ABANDONED  CANAL  LANDS,  PURSUANT  TO  CHAP- 
TER 299  OF  THE  LAWS  OF  1916. 

(Adopted  June  13,  1917.) 

Chapter  299. 

AN  ACT  to  amend  the  public  lands  law,  in  relation  to  the  disposi- 
tion of  lands  and  structures  owned  by  the  state  for  canal 
purposes  and  no  longer  necessary  or  useful  therefor. 

iiecame  a  law  April  25,  1916,  with  the  approval  of  the  Governor.     Passed, 
three-fifths  being  present. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly,  do  enact  as  follows: 

■Section  1.  Section  thirty  of  chapter  fifty  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  the  public  lands, 
constituting  chapter  forty-six  of  the  consolidated  laws,"  is  hereby 
amended  to  read  as  follows : 

§  30.  Unappropriated  state  lands  defined.  The  term  "  unap- 
propriated state  lauds,"  as  used  in  this  chapter,  includes  all  state 
lands  belonging  to  the  common  school  fund ;  all  escheated  lands ; 
all  lands  conveyed  to  the  state  for  the  benefit  of  the  canal  fund 
and  not  devoted  in  pursuance  of  law  to  any  public  use;  all  lands 
purchased  by  or  for  the  state  on  the  foreclosure  of  any  mortgage 
given  on  the  loan  of  any  United  States  deposit  funds  or  on  any 
loan  of  money  for  the  state ;  all  state  lands  lying  within  the  limits 
of  any  city  or  village  not  devoted  to  any  public  use ;  and  all  other 
lands  belonging  to  this  state  which  are  not  directed  by  law  to  be 
kept  for  or  applied  to  any  specific  purpose,  except  lands  under 
water  the  disposition  of  which  is  governed  by  article  six  of  this 
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APPENDIX  XVI  749 

chapter  and  except  lands  the  disposition  of  which  is  governed  by 
the  salt  springs  law  and  except  abandoned  oanal  lands  the  disposi- 
tion of  which  is  governed  by  article  four  of  this  chapter,  and 
chapters  eight  hundred  and  ninety-three  and  eight  hundred  and 
ninety-four  of  the  laws  of  nineteen  hundred  and  eleven. 

§  2.  The  title  of  article  four  of  such  chapter  is  hereby  amended 
to  read  as  follows : 

Abandoned  Canal  Lands  and  Stbuctuees. 

§  3.  Section  fifty  of  siich  chapter  is  hereby  amended  to  read 
as  follows : 

§  50.  Bale  of  abandoned  canal  lands.  The  commissioners  of  the 
land  office  may  sell  and  convey  the  right,  title  and  interest  of  the 
state  in  and  to  any  real  property,  acquired  for  canal  purposes, 
which  the  canal  board,  by  resok^tion,  determine  to  have  been 
abandoned  for  such  purposes,  including  any  real  property,  which, 
at  the  time  it  was  taken  for  canal  purposes,  was  owned  by  the 
state,  and  was  thereafter  conveyed  by  the  state  with  adjoining  lands 
without  express  reservation  of  the  part  covered  by  the  canal,  other 
than  abandoned  canals,  sold  and  conveyed  by  the  state  prior  to 
April  twenty-seventh,  eighteen  hundred  and  sixty-nine,  and  other 
than  dry  docks  within  the  canal  blue  lines  in  the  city  of  Oswego, 
built  by  permission  of  the  state,  and  other  than  lands  and  struc- 
tures rendered  useless  for  canal  purposes  by  the  improvement  of 
state  canals  aiithorized  by  chapter  one  hundred  and  forty-seven 
of  the  laws  of  nineteen  hundred  and  three  and  chapter  three  hun- 
dred and  ninety-one  of  the  laws  of  nineteen  hundred  and  nine  and 
the  acts  amendatory  thereof  and  supplemental  thereto,  proceedings 
for  the  abandonment  and  sale  of  which  are  provided  for  in  sections 
fifty-two,  fifty-three,  fifty-four,  fifty-five,  fifty-six,  fifty-seven,  fifty- 
eight,  fifty-nine  and  fif ty-nine-a  of  this  chapter,  and  chapters  eight 
hundred  and  ninety-three  and  eight  hundred  and  ninety-four  of 
the  laws  of  nineteen  hundred  and  eleven.  If  such  property  is  used 
at  the  time  of  such  abandonment  as  a  hydraulic  canal,  such  con- 
veyance shall  not  prevent  the  future  use  thereof  for  that  purpose, 
but  shall  expressly  reserve  the  right  to  continue  the  same.  (Am. 
by  Chap.  431,  Laws  of  1921.) 
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§  4.  Such  chapter  is  hereby  amended  by  adding  at  the  end  of 
article  four  nine  new  sections,  to  be  sections  fifty-two  to  fifty-nine-a, 
inclusive,  to  read,  respectively,  as  follows: 

§  52.  Report  of  useless  lamds  wnd  structures.  Upon  the  com- 
pletion of  any  portion  of  the  improvement  of  the  state  canals  au- 
thorized by  chapter  one  hundred  and  forty-seven  of  the  laws  of 
nineteen  hundred  and  three  and  chapter  three  hundred  and  ninety- 
one  of  the  laws  of  nineteen  hundred  and  nine  and  the  acts  amend- 
atory thereof  and  supplemental  thereto,  and  upon  the  placing  in 
operation  and  use  of  such  portion  for  navigation  purposes,  if  any 
portion  of  the  present  canals  for  which  the  improved  canal  fur- 
nishes a  substitute  shall  have  become  no  longer  necessary  or  useful 
as  a  part  of  the  barge  canal  system  of  the  state,  as  an  aid  to  navi- 
gation thereon,  or  upon  any  portion  of  the  said  present  canals 
ceasing  to  be  necessary  as  part  of  the  said  barge  canal  system 
because  of  an  alternative  available  water  route,  the  state  engineer 
and  surveyor  and  superintendent  of  public  works  shall  make  a 
report  to  the  canal  board  showing  the  portions  or  sections  of  the 
improved  canals  completed  and  placed  in  operation,  and  describing 
in  detail  the  lands  and  structures  owned  by  the  state  for  canal 
purposes  rendered  or  becoming  no  longer  necessary  or  useful  as 
parts  of  the  barge  canal  system  as  an  aid  to  navigation  thereon 
or  for  public  terminal  purposes  and  stating  the  reasons  why  such 
lands  and  structures  are  no  longer  necessary  or  useful  for  such 
purposes. 

§  53.  Resolution,  of  abandonment:  appraisal.  Upon  the  filing 
with  it  of  such  report,  the  canal  board  may,  by  resolution  adopted 
at  a  meeting  at  which  the  state  engineer  and  surveyor  and  the  super- 
intendent of  public  works  are  present,  determine  and  declare  that 
it  is  proposed  to  abandon  such  lands  or  structures  reported  by  the 
state  engineer  and  surveyor  and  the  superintendent  of  public  works 
as  no  longer  necessary  or  useful  for  canal  purposes,  and  fixing  a 
time  when  and  place  where  interested  municipalities,  persons, 
firms  and  corporations  shall  be  heard,  and  shall  publish  such  reso- 
lution, with  notice  of  the  time  and  place  of  hearing,  which  time 
shall  not  be  less  than  thirty  days  after  the  last  date  of  publication 
as  hereinafter  provided.  Such  publication  of  such  resolution  and 
notice  shall  be  made  by  ptiblishing  the  same  at  least  twice  a  week 
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for  two  successive  weeks  in  the  official  state  paper,  and  if  such 
lands  or  structures  proposed  to  be  abandoned  are  situated  wholly 
or  in  part  in  a  city  or  incorporated  village  where  a  daily  news- 
paper is  published,  such  resolution  and  notice  shall  be  published 
in  any  such  paper  at  least  twice  a  week  for  two  successive  weeks; 
but  if  there  be  no  such  newspaper  published  in  such  city  or  incor- 
porated village,  or  such  lands  or  structures  are  not  situated  wholly 
or  in  part  in  any  city  or  incorporated  village,  then  such  resolu- 
tion and  notice  shall  be  published  in  a  newspaper  published  in  each 
county  in  which  the  lands  and  structures  to  be  abandoned,  or  any 
part  thereof,  are  situated,  at  least  once  a  week  for  two  successive 
weeks. 

In  addition  to  such  publication,  such  resolution  and  notice 
shall,  within  ten  days  of  the  date  of  the  first  publication,  be  served 
by  mailing  the  same  in  a  securely  closed,  post-paid  wrapper,  ad- 
dressed to  each  municipality,  person,  firm  or  corporation  who  has 
filed  with  the  canal  board  a  request  in  writing  that  any  such  reso- 
lution and  notice  be  so  served  on  them. 

After  the  hearing  herein  provided  for,  the  canal  board  may, 
by  resolution  adopted  by  the  affirmative  votes  of  at  least  three 
members  of  the  canal  board  in  addition  to  the  affirmative  votes 
of  the  state  engineer  and  surveyor  and  the  superintendent  of  public 
works,  abandon  the  lands  and  structures  so  reported  and  thereupon 
such  lands  or  structures  may  be  sold  and  conveyed  by  the  state  as 
in  this  article  provided. 

In  case  any  lands  or  structures  are  abandoned  for  canal  pur- 
poses as  herein  provided,  the  commissioners  of  the  land  office  shall 
cause  to  be  made  an  examination  of  such  abandoned  lands  and 
structures  for  the  purpose  of  ascertaining  and  determining  the 
value  of  the  right,  title  and  interest  of  the  state  in  the  same  for 
manufacturing,  commercial  or  private  purposes.  Such  examin- 
ation and  appraisal  shall  be  made  by  a  committee  or  by  such  other 
method  as  in  the  judgment  of  the  commissioners  will  be  for  the 
best  interests  of  the  state,  and  a  verified  report,  containing  the 
results  of  such  examination  and  appraisal,  shall  be  made  and  filed 
with  the  secretary  of  state.  Such  appraisement  shall  be  made  in 
such  a  manner  as  to  permit  the  sale  of  the  lands  and  structures 
so  appraised  in  accordance  with  the  provisions  of  this  article. 
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§  54.  Sale  to  city  or  village.  The  commissioners  of  tlie  land 
office  may  sell  and  convey  the  right,  title  and  interest  of  the  state 
in  and  to  any  such  lands  or  structures  which  have  been  abandoned 
and  appraised  pursuant  to  the  provisions  of  section  fifty-three. 
If  any  such  lands  or  structures  are  situated  within  the  limits  of 
a  city  or  incorporated  village,  and  their  use  in  whole  or  in  part 
is  desired  by  the  city  or  incorporated  village  wherein  they  are  situ- 
ated, the  commissioners  of  the  land  office  may  sell  such  lands  or 
structures,  in  whole  or  in  part,  to  such  city  or  incorporated  village 
at  the  appraised  vahie  thereof  on  such  terms  as  may  seem  advan- 
tageous to  the  state,  provided  such  city  or  village  files  with  the 
commissioners  of  the  land  office,  within  four  months  after  adoption 
of  the  resolution  of  abandonment  provided  for  in  section  fifty- 
three  of  this  chapter,  a  written  notice  of  its  intention  to  purchase 
the  whole  or  a  part  of  such  lands  or  structures  and  any  city  or  in- 
corporated village  so  filing  such  notice  shall  be  first  entitled  to  pur- 
chase either  the  whole  or  a  part  of  such  lands  or  structures  as 
may  be  indicated  by  such  notice,  provided  such  purchase  is  made 
within  the  time  and  upon  the  terms  as  to  payment  of  the  purchase 
price  fixed  by  the  commissioners  of  the  land  office.  Any  such 
city  or  incorporated  village  is  hereby  authorized  to  acquire  such 
lands  or  structures  and  to  provide  means  of  payment  therefor. 
(Am.  by  Chap.  810,  Laws  of  1920  and  Chap.  418,  Laws  of  1921.) 

§  55.  Sale  to  owner  of  iuilding.  The  owner  of  a  building 
located  upon  any  lands  situated  in  a  city  or  incorporated  village, 
so  abandoned  for  canal  purposes  and  not  sold  to  a  city  or  incor- 
porated village  as  prescribed  by  section  fifty-four,  or  upon  any 
land  or  structures  so  abandoned  for  canal  purposes  and  not  within 
a  city  or  incorporated  village,  which  building  shall  have  occupied 
such  lands  for  five  years  prior  to  January  first,  nineteen  hundred 
and  sixteen,  shall  have  a  preferential  right  to  acquire  the  land  oc- 
cupied by  such  building  at  the  appraised  value  thereof,  and  the 
commissioners  of  the  land  office  shall,  on  application  and  proof  of 
occupation  by  such  owner,  convey  to  him  at  the  appraised  value 
the  right,  title  and  interest  of  the  state  in  the  land  occupied  by  such 
building.  The  commissioners  of  the  land  office  may  serve  upon 
the  owner  of  any  such  building  a  notice  stating  that  such  land  has 
been  abandoned,  the  appraised  value  of  the  land  occupied  by  such 


APPENDIX  XVI  Y53 

building,  and  that  the  owner  has  a  preferential  right  to  purchase 
the  same  within  a  time  specified  in  such  notice.  Such  notice  may 
be  served  personally  upon  such  owner,  or  upon  any  adult  person  in 
charge  of  such  building,  or  by  attaching  the  same  conspicuously 
to  such  building.  The  time  specified  in  such  notice  shall  not  be 
Jess  than  three  months  after  the  service  thereof.  If  within  such 
specified  time  the  owner  of  such  building  does  not  avail  himself  of 
the  privilege  of  acquiring  the  land  occupied  by  such  buildings, 
the  commissioners  of  the  land  ofiice  may  dispose  of  such  lands 
in  such  manner  as  is  otherwise  authorized  by  this  article.  Any 
■city  or  incorporated  village  acquiring  lands  occupied  by  such 
buildings  may  sell  the  same  at  public  or  private  sale.  (Am.  by 
Chap.  424,  Laws  of  1919.) 

§  56.  Sale  at  public  auction.  Any  lands  or  structures  so 
abandoned  for  canal  purposes,  or  parts  thereof,  situated  within  a 
•city  or  incorporated  village  and  not  acquired  by  such  city  or  in- 
corporated village  or  by  the  owner  of  a  building,  within  the  time 
and  in  the  manner  hereinbefore  provided,  may,  in  the  discretion  of 
the  commissioners  of  the  land  office,  be  sold  at  public  sale  to  the 
highest  bidder  at  not  less  than  the  appraised  value,  in  separate 
parcel's  of  not  more  than  one-eighth  of  a  mile  in  length,  such  parcels 
wherever  practicable  to  correspond  in  length  as  nearly  as  may  be 
feasible  with  the  length  of  the  blocks  adjacent  or  nearest  thereto, 
in  the  city  or  village  where  such  lands  or  structures  are  situated. 
The  determination  of  the  commissioners  of  the  land  office  as  to 
whether  the  sale  of  parcels  corresponding  to  such  blocks  is  practi- 
cable, and  as  to  whether  the  parcels  sold  do  in  fact  correspond  in 
length  to  such  blocks,  shall  be  final.  Any  lands  or  structures  so 
abandoned  for  canal  purposes  and  not  situated  within  a  city  or 
incorporated  village  nor  acquired  by  the  owner  of  a  building  as 
hereinbefore  provided  may  be  sold  by  the  commissioners  of  the 
land  office  at  public  sale  to  the  highest  bidder  at  not  less  than  the 
appraised  value,  in  such  parcels  or  sections  as  the  commissioners 
>f  the  land  office  may  determine.  If  at  the  time  of  the  abandon- 
ment for  canal  purposes  of  any  parcel  of  land  not  situated  within  a 
city,  the  title  to  the  lands  abutting  on  both  sides  of  said  parcels  is 
in  the  same  owner  such  parcel  shall  be  sold  subject  to  the  perpetual 
right  of  such  an  owner  to  cross  and  recross  such  parcel  so  aban- 
48 
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doned  by  means  of  a  bridge,  bridges  or  in  sueb  other  way  as  the 
commissioners  of  the  land  office  may  determine.  Such  bridge, 
bridges  or  other  ways  of  crossing  shall  be  constructed  and  main- 
tained by  such  abutting  owner  at  his  sole  cost  and  expense. 

§  57.  PlacBj  notice  and  conduct  of  sale.  Such  public  sale  shall 
take  place  within  the  county  where  the  lands  or  structures  to  be 
sold,  or  a  part  thereof,  are  situated.  The  commissioners  of  the 
land  office  shall  fix  a  time  when  and  place  where  such  sale  shall 
take  place  and  shall  publish  a  notice  of  such  time  and  place  of 
sale,  which  time  shall  not  be  less  than  thirty  days  after  the  last 
date  of  publication  as  hereinafter  provided.  Such  notice  shall  con- 
tain a  description  of  the  lands  or  structures  to  be  sold.  Such  pub- 
lication shall  be  made  at  least  twice  a  week  for  two  successive  weeks 
in  the  official  state  paper,  and  if  such  lands  or  structures  proposed 
to  be  sold  are  situated  wholly  or  in  part  in  a  city  or  incorporatfld 
village  where  a  daily  newspaper  is  published,  such  notice  shall  be 
published  in  any  such  newspaper  at  least  twice  a  week  for  two  suc- 
cessive weeks;  but  if  there  be  no  such  newspaper  published  in 
such  city  or  incorporated  village,  or  if  such  lands  or  structures  be 
not  situated,  wholly  or  in  part,  in  any  city  or  incorporated  village, 
then  such  notice  shall  be  published  in  a  newspaper  published  in 
each  county  in  which  the  lands  or  structures  proposed  to  be  sold,, 
or  any  part  thereof,  are  situated,  at  least  once  a  week  for  two  suc- 
cessive weeks.  In  addition  to  such  publication  such  notice  shall, 
within  ten  days  of  the  date  of  the  first  publication,  be  served  by 
mailing  the  same  in  a  securely  closed  post-paid  wrapper  addressed 
to  each  person,  firm  or  corporation  who  may  have  filed  with  the 
commissioners  of  the  land  office  a  request  that  any  such  notice  of 
sale  be  served  upon  them. 

§  58.  Release  of  state  from  obligation  of  maintenance.  Each 
grant  or  conveyance  made  by  the  commissioners  of  the  land  office 
of  such  lands  and  structures  abandoned  for  canal  purposes  shall 
contain  a  provision,  as  one  of  the  conditions  thereof,  that  the 
people  of  the  state  are  released  from  all  obligations  for  mainte- 
nance of  any  and  all  structures  located  in  the  conveyed  section,  and 
thereupon  all  liability  on  the  part  of  the  state  for  or  on  account 
of  the  maintenance  thereof  shall  cease. 
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§  59.  Disposition  of  proceeds.  The  proceeds  from  a  sale  or 
grant  of  such  lands  or  structures  shall  be  applied  to  the  cost  of  the 
improvement  which  renders  such  lands  or  structures  no  longer  nec- 
essary, and  any  surplus  from  the  sale  of  abandoned  lands  and 
structures  above  the  cost  of  the  entire  improvement  shall  be  applied 
to  the  sinking  fund  for  the  payment  of  the  improvement  bonds. 

§  59-a.  Records  of  canal  hoard  and  of  commissioners  of  land 
office.  A  record  of  all  papers  filed  with  and  of  proceedings  of 
the  canal  board  or  of  the  commissioners  of  the  land  office,  pur- 
suant to  this  article  shall  be  kept  by  such  board  or  commissioners 
respectively. 

§  5.     This  act  shall  take  effect  immediately. 

Directions  for  procedure  before  the  Commissioners  of  the  Land 
Office  to  ohtaim.  letters-patent  for  Canal  Lands  declared  abandoned 
by  the  Canal  Board. 

First. — Proof  must  be  furnished  the  Commissioners  of  the 
Land  Office  by  a  certified  copy,  under  the  seal  of  the  State  Comp- 
troller, of  the  resolution  of  the  Canal  Board  declaring  the  lands 
abandoned  for  oanal  purposes  pursuant  to  Chapter  299  of  the 
Laws  of  1916.  The  Secretary  of  the  Land  Board  shall  request  of 
the  Canal  Board  copies  of  all  written  requests  made  to  the  Canal 
Board  by  all  municipalities,  persons,  firms  or  corporations  who 
may  have  desired  that  they  be  informed  of  any  such  resolution  of 
abandonment,  which  copies  shall  be  filed  with  the  Commissioners  of 
the  Land  Office. 

Secowd. — Thereupon  an  examination  and  appraisal  of  such 
abandoned  canal  lands  shall  be  made  by  the  official  appraisers  of 
the  Board,  who  shall  file  their  verified  report  with  the  Secretary  of 
State.  Such  appraisal  shall  be  made  in  such  parcels  as  shall  be 
recommended  by  the  State  Engineer  and  Surveyor,  who  shall  file 
with  the  Commissioners  of  the  Land  Office  proper  maps  and  de- 
scriptions of  such  parcels. 

Thied.- — The  Canal  Board  shall  report  to  the  Commissioners  of 
the  Land  Office  a  complete  list  of  all  buildings  and  structures 
located  upon  said  abandoned  canal  lands,  with  the  names  and 
post  office  addresses  of  the  several  owners  thereof,  as  said  list  is 
filed  with  the  Canal  Board  by  the  Superintendent  of  Public  Works, 
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for  the  purpose  of  enabling  the  Commissioners  of  the  Land  OiTm^ 
to  serve  notices  of  'abandonment  and  of  the  appraised  value  of  the 
lands  occupied  by  said  buildings  and  structures  and  that  the  ov?n- 
ers  of  said  buildings  and  structures  have  preferential  rights  in  lands 
outside  of  a  city  or  village,  or  in  lands  within  a  city  or  village  not 
applied  for  by  the  municipality,  upon  the  owners  of  said  build- 
ings and  structures,  as  required  by  law. 

FouETH. — The  Secretary  of  the  Land  Board  shall  promptly 
serve  by  mail  notices  of  the  abandonment  of  such  canal  lands  with- 
in the  limits  of  any  city  or  incorporated  village,  upon  the  mayor 
of  such  city  or  president  of  such  village,  and  also  upon  the  reputed 
owners  of  buildings  and  structures  located  upon  any  such  lands 
in  a  city  or  village,  and  also  of  the  abandonment  of  lands  outside 
of  municipalities  upon  the  reputed  owners  of  buildings  and  struct- 
ures erected  on  such  lands  outside  of  a  city  or  village  prior  to 
January  1,  1916,  and  at  the  same  time  notify  such  municipality 
and  owner  of  buildings  and  structures  of  their  preferential  rights 
under  Sections  54  and  55  of  Chapter  299,  Laws  of  1916,  and 
shall  also  state  in  said  notices  the  appraised  valuation  of  the  re- 
spective parcels  and  specify  therein  the  time  within  which  such 
municipality  and  owner  shall  avail  themselves  of  the  privilege  of 
acquiring  the  lands  to  which  they  may  have  a  preferential  right 
under  said  act. 

Fifth. — Before  any  grant  shall  be  made  to  the  owner  of  any 
biiilding  or  structure  located  upon  abandoned  canal  lands,  such 
owner  shall  produce  due  proof  that  such  building  has  occupied 
said  lands  continuously  for  five  years  prior  to  January  1,  1916, 
and  that  he  is  the  owner  of  such  building. 

Sixth. — Notices  of  sale  at  public  auction  of  lands  not  sold  to 
municipalities  or  to  the  owners  of  buildings  thereon^  in  addition 
to  the  publication  required  by  law,  shall  be  served  by  mail  by  the 
Secretary  of  the  Land  Board  on  such  persons,  firms  or  corporations 
who  may  have  filed  with  the  Canal  Board  or  Land  Board  a  request 
that  any  such  notice  of  sale  be  served  upon  them. 

Seventh. — Every  such  grant  or  conveyance  shall  contain  a  pro- 
vision, as  one  of  the  conditions  thereof,  that  the  people  of  the  State 
are  released  from  all  obligations  for  maintenance  of  any  and  all 
structures  located  in  the  conveyed  section,  and  thereupon  all  liabil- 
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ity  on  the  part  of  the  State  for  or  on  account  of  the  maintenance 
thereof  shall  cease. 

Eighth. — That  every  such  grant  or  conveyance  shall  contain  a 
provision  requiring  the  grantee  to  drain  such  lands,  when  re- 
quested to  do  so  by  the  State  Engineer  and  Surveyor,  in  a  manner 
and  according  to  plans  and  specifications  to  be  drawn  up  or  ap- 
proved by  the  State  Engineer. 

Ninth. — That  every  such  grant  or  conveyance  shall  contain  a 
covenant  on  the  part  of  the  patentee  running  with  the  land  that  the 
said  patentee,  his  heirs  and  assigns,  will  forever  release  the  State 
from  any  and  all  claims  for  damages  by  reason,  of  percolation  or 
overflow  from  the  canal  to  the  lands  thereby  granted  and  adjoining 
lands. 

Tenth. — That  all  conveyances  of  abandoned  canal  lands  shall 
be  by  quit-claim  patent,  and  the  fee  for  every  such  patent  shall  be 
five  dollars. 

Note. —  Consult  Secretary  of  State  for  any  amendments  or  changes. 
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RECONVEYANCE  OF  BARGE  CANAL  LANDS. 

The  Attorney-General  presented  the  following  communication  to 
the  Canal  Board  outlining  the  plan  of  procedure  for  the  recon- 
veyance of  lands  heretofore  appropriated  for  the  purposes  of  the 
Barge  canal  system,  and  upon  motion  it  was  resolved  to  accept  the 
plan  as  outlined  as  the  policy  of  the  Board. 

First,  (a)  All  informal  requests  for  reconveyances,  to  whatso- 
ever State  officer  or  board  same  may  be  made,  should,  in  the  first 
instance,  be  referred  to  the  Superintendent  of  Public  Works,  who 
should  thereupon  secure  the  advice  of  the  State  Engineer  as  to 
whether  the  lands  in  question  are  any  longer  necessary  for  Barge 
canal  purposes. 

(b)  Likewise,  if  the  State  Engineer,  wi/thout  any  request  for 
a  reconveyance,  considers  that  any  lands  are  no  longer  needed 
for  Barge  canal  purposes,  he  should  refer  the  matter  to  the  Super- 
intendent of  Public  Works  for  the  purpose  of  negotiating  with 
the  former  owner. 

Second,  (a)  All  such  requests,  if  the  State  Engineer  advises 
that  such  lands  are  no  longer  needed,  and 

(b)  All  such  matters  referred  by  the  State  Engineer  to  the 
Superintendent  of  Public  Works,  should  then  be  taken  up  with 
"  the  owner  from  whom  the  property  *  *  *  was  taken,  his 
heirs,  successors  in  interest  or  assigns,"  and  the  necessary  petition 
secured.     (Forms  attached.) 

This  may  be  done  through  the  Special  Examiner  and  Ap- 
praiser. 

Third.  If  a  petition  is  made,  and  if  same  is  satisfactory  to 
the  Superintendent  of  Public  Works,  it  should  be  referred  to  the 
Attorney-'General  to  report  the  title  to  the  premises  in  question. 

Fourth.  On  the  return  of  the  petition  to  the  Superintendent  of 
Public  Works,  by  the  Attorney-General,  with  his  report,  if  same 
is  satisfactory,  the  petition  should  be  referred  to  the  C^nal  Board, 
and  by  it  to  the  State  Engineer. 


See  page  329. 
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Fifth.  The  State  Engineer  should  thereupon  certify  that  the 
lands  are  no  longer  needed  for  canal  purposes,  and  should  also 
prepare  a  map  covering  such  lands,  and  present  the  same  to  the 
Canal  Board. 

Sixth.  Thereupon  the  Canal  Board  may  by  resolution  approve 
such  map  and  authorize  the  Superintendent  of  Public  Works  to 
reconvey  the  lands  in  question,  oru  such  te^rms  as  it  deems  just. 

(Forms  "First"  and  "Second.") 

PETITION  TO  CANAL  BOARD  FOR  A  RECONVEYANCE  OF  ALL  OR 

PART  OF  APPROPRIATED  LANDS. 

(Before  Payment) 

Whereas,   The   State  of  New  York  heretofore  appropriated   certain   lands 

situate  in  the  County  of  and  reputed  to  be  owned  by   

under  appropriation  map  No ,  payment  for  same  not  having  been  made. 

Now  Therefore,  The  undersigned   ,  the  former  owner 

of  said  lands,  hereby  petition  the  Canal  Board  to  cause  to  be  reconveyed  to 
the  undersigned,  said  lands  so  appropriated  or  so  much  thereof  as  are  not 
needed  or  are  deemed  to  be  unnecessary  for  canal  purposes. 

In  consideration  of  such  reconveyance,  the  undersigned  agree  to  release 
the  State  of  New  York  of  and  from  any  and  all  claims  for  damages  on 
account,  or  growing  out  of  the  appropriation  of  said  lands  to  be  so  recon- 
veyed, on  the  payment  by  the  State  of  New  York,  to  the  undersigned,  of 
the  sum  of  $ ,  per  acre. 

In  witness  whereof,  the  undersigned  ha         hereunto  set   hand  and 

seal  on  this day  of  ,  191     . 

[L.  S.] 

[L.  S.] 

STATE   OF   NEW  YORK,  1 

I  88: 
County  of    f 

On  this   day  of   ,  191     ,  before  me  personally  came 

,  to  me  known  to  be  the  individual   described   in 

and    who    executed    the   foregoing    instrument    and     acknowledged 

to  me  that       he  executed  the  same. 


(Matter  imderscored  to  be  stricken  out 
on  reconveyance  of  all.) 

(Form  "Third.") 

PETITION  TO   CANAL   BOARD   FOR  A  RECONVEYANCE   OF  ALL  OR 
PART  OF  APPROPRIATED  LANDS,  SAME  TO  BE  FLOODED. 
(Before  Payment) 
Whereas,   The  State  of  New  York  heretofore  appropriated   certain  lands 

situate  in  the  County  of  and  reputed  to  be  owned  by  

under  appropriation  map  No ,  payment  for  same  not  having  been  made. 

Now  Therefore,  The  undersigned ,  the  former  owner 
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of  said  lands,  hereby  petition  the  Canal  Board  to  cause  to  be  reconveyed  to 
the  undersigned,  said  lands  so  appropriated  or  so  much  thereof  as  are  not 
needed  or  are  deemed  to  be  unnecessary  for  canal  purposes. 

In  consideration  of  such  reconveyance,  the  undersigned  agree  to  release 
the  State  of  New  York  of  and  from  any  and  all  claims  for  damages  on 
account,  or  growing  out  of  the  appropriation  of  said  lands  to  be  so  recon- 
veyed, on  the  payment  by  the  State  of  New  York  to  the  undersigned,  of  the 
sum  of  $ per  acre,  and  the  undersigned  further  agree  in  considera- 
tion of  the  payment  of  said  sum  of  money,  that  the  State  of  New  York  may 
retain  and  have  the  right  to  flood  such  lands  to  be  so  reconveyed. 

In  witness  whereof,  the  undersigned  ha         hereunto  set   hand  and 

seal  on  this  day  of  ,  191     . 

[L.   S.] 

[L.   S.] 

STATE   OF   NEW   YORK, 
County   of    

On  this    day  of   ,  191     ,  before  me  personally  came 

to  me   known  to  be  the  individual   described   in 

and    who    executed    the    foregoing    instrument    and     acknowledged 

to  me  that  he  executed  the  same. 


(Matter  underscored  to  be  stricken  out 
on  reconveyance  of  all.) 

(Forms  "A"  and  "B.") 

PETITION  TO   CANAL   BOARD   FOR  A   RECONVEYANCE   OF   ALL   OR 
PART  OF  APPROPRIATED  LANDS. 
(After  Payment) 

Whereas,   The   State   of  New  York  heretofore   appropriated   certain   lands 

situate  in  the  County  of  and  reputed  to  be  owned  by   

under  appropriation  map  No ,  payment  for  same  having  heretofore  been 

made. 

Now  Therefore,  The  undersigned    ,  the  former  owner 

of  said  lands,  hereby  petition  the  Canal  Board  to  cause  to  be  reconveyed  to 
the  undersigned,  said  lands  so  appropriated  or  so  much  thereof  as  are  not 
needed  or  are  deemed  to  be  unnecessary  for  canal  purposes. 

In  consideration  of  such  reconveyance  the  undersigned  agree  to  pay  to  the 
State  of  New  York  for  said  lands  the  sum  of  $ per  acre. 

In  witness  whereof,  the  undersigned  ha         hereunto  set   hand  and 

seal  on  this  day  of  ,  191     . 

[L.   S.] 

[L.   S.] 

STATE   OF   NEW  YORK,  ) 
County  of    \ 

On  this    day  of   ,  191     ,  before  me  personally  came 

,  to  me  known  to  be  the  individual   described   in 
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and   who   executed    the    foregoing    instrument    and    acknowledged 

to  me  that  h«  executed  the  same. 


(Matter  underscored  to  be  stricken  out 
on  reconveyance  of  all. ) 

(Form"C.") 

PETITION  TO  CANAL  BOARD  FOR  A  RECONVEYANCE  OF  ALL  OR 

PART  OP  APPROPRIATED  LANDS,  SAME  TO  BE  FLOODED. 

(After  Payment) 

Whereas,   The   State  of   New   York  heretofore   appropriated   certain   lands 

situate  in  the  County  of and  reputed  to  be  owned  by 

under   appropriation   map  No payment   for   same  having   heretofore 

been  made. 

Now  Therefore,  The  undersigned    ,  the  former  owner 

of  said  lands,  hereby  petition  the  Canal  Board  to  cause  to  be  reconveyed  to 
the  undersigned,  said  lands  so  appropriated  or  so  much  thereof  as  are  not 
needed  or  are  deemed  to  be  unnecessary  for  canal  purposes. 

In  consideration   of   such  reconveyance,   the  undersigned   agree  to   pay  to 

the  State  of  New  York  for  said  lands  the  sum  of  $ per  acre,  and 

further  agrees  that  the  State  may  retain  and  have  the  right  to  flood  such 
lands  to  be  so  reconveyed. 

In  witness  whereof,  the  undersigned  ha         hereunto  set    hand  and 

seal  on  this  day  of  ,  191     . 

[L.   S.] 

[L.   S.] 

STATE   OF  NEW  YORK,  | 
County   of    f 

On  this    day  of   ,191     ,  before  me  personally  came 

,  to  me  known  to  be  the  individual   described   in 

and    who    executed    the    foregoing    instrument    and     acknowledged 

to  me  that  he  executed  the  same. 


(Matter  underscored  to  be  stricken  out 
on  reconveyance  of  aM.) 

(Miscellaneous  Form.) 

PETITION   TO   CANAL   BOARD    FOR   A   RECONVEYANCE    OF    APPRO- 
PRIATED LANDS. 
(Miscellaneous   Form) 
Whereas,   The   State   of  New  York  heretofore   appropriated   certain   lands 

situated  in  the  County  of    and  reputed  to  be  owned  by 

under  appropriation  Map  No ,   same  being 

a  permanent  appropriation,  and 

Whereas,   The  State  of  New  York  heretofore   appropriated   certain   lands 
situated  in  the   County  of    and  reputed  to  be  owned  by 
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under  appropriation  Map  No ,  same  being 

n,  temporary  appropriation,  so  called,  and 

Whereas,  Said  permanent  appropriation  deprives  the  owner  of  access  to  the 
lands  temporarily  appropriated. 

Now,  Therefore,  The  undersigned   ,  the  former  owner 

of  said  lands,  hereby  petition  the  Canal  Board  to  cause  to  be  reconveyed  to 
the  undersigned   said  lands   so  temporarily   appropriated  together  with  the 

right  of  way  therefrom   feet  wide,  over  and  across  said  lands  so 

permanently  appropriated. 

In  consideration  of  such  reconveyance,  the  undersigned  agrees  to  release 
the  State  of  New  York  of  and  from  any  and  all  claims  for  damages  on 
account,  or  growing  out  of  said  appropriations  on  the  payment  by  the  State 
of  New  York,  to  the  undersigned,  of  the  sum  of  $ 

In  witness  whereof,  the  undersigned  ha         hereunto  set   hand  and 

seal  on  this  day  of  ,191     . 

[L.  S.] 

[L.   S.] 

STATE   OF  NEW  YORK,  ) 
County  of    C 

On  this   day  of   ,  191     ,  before  me  personally  came 

,  to  me  known  to  be  the  individual  described  in 

and    who    executed    the    foregoing    instrument    and     acknowledged 

to  me  that  he  executed  the  same. 
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APPENDIX  XVIII. 

This  Indenture,  made  this day  of  . 

one  thousand  nine  hundred  and ,  between 


of  the of ,  County  of , 

State  of  New  York,  party  of  the  first  part,  and  the  State  of  New 
York,  party  of  the  second  part,  Witnesseth  : 

Wheeeas,  The  Superintendent  of  Public  Works  and  the  State 
Engineer  are,  by  the  provisions  of  Chapter  147  of  the  Laws  of  1903, 
and  acts  amendatory  thereof,  or  by  Chapter  391  of  the  Laws  of 
1909,    and   acts   amendatory  thereof,    directed    and   required   to 

improve  the    canal  from   

to   and, 

Whebeas,  The  party  of  the  first  part  hereto  is  the  owner  of 
certain  lands  of  which  the  parcel  hereinafter  mentioned  and 
described  is  a  part,  and 

Whereas,  In  order  to  carry  out  the  provisions  of  the  said  acts 
it  is  desired  by  the  State  Engineer  and  'Surveyor  to  deposit  upon 
the  hereinafter  mentioned  lands  dirt  and  other  materials  to  be 
excavated  in  the  course  of  the  construction  of  said  canal. 

Now  Therefore,  The  party  of  the  first  part,  in  consideration 
of  the  sum  of  One  Dollar  to  him  in  hand  paid  at  or  before  the 
ensealing  and  delivery  of  these  presents,  and  for  other  valuable 
consideration,  the  receipt  of  all  of  which  is  hereby  acknowledged, 
does  hereby  grant  and  convey  unto  the  party  of  the  second  part 
and  to  the  contractors  with  the  party  of  the  second  part  for  the 
construction  of  said  portion  of  the  Barge  Canal,  including  the 
successors  and  representatives  or  assigns  of  such  contractors,  the 
right  to  enter  upon  the  lands  hereinafter  mentioned  and  to  deposit 
thereon  dirt  and  other  materials  to  be  excavated  in  the  course  of 
the  construction  of  the  said  canal,  giving  and  granting  to  said 
parties  for  that  purpose  a  right  of  way  over  and  across  any  lands 


See  page  343. 
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of  the  party  of  the  first  part  intervening  between  such  spoil  lands. 
and  the  Barge  Canal. 

And  the  party  of  the  first  part  does  hereby  further  release  and 
forever  discharge  the  party  of  the  second  part  and  the  contractors 
■with  the  party  of  the  second  part  for  the  construction  of  said  or  any 
portion  of  the  Barge  Canal,  of  and  from  any  and  all  liability,  and 
damages  and  claims  for  damages  or  compensation  growing  directly 
or  indirectly  out  of  the  use  or  occupancy  of  said  lands  for  the 
purposes  aforesaid,  or  out  of  the  deposit  thereon  of  spoil  or  ma- 
terials excavated  in  the  course  of  the  construction  of  said  canal. 

The  lands  hereinbefore  referred  to  are  situate  in  the  Town  of 

,  County  of ,  State  of  New  York, 

and  are  bounded  and  described  as  follows,  to  wit : 

(DESCRIPTION) 

This  grant  and  release  is  given  upon  the  following  terms  and 
conditions,  namely: 

1.  That  the  top  surface  of  the  soil  to  be  deposited  as  aforesaid 

shall  not  extend  above  elevation   feet  of  the 

Barge  Canal  levels. 

2.  That  the  spoil  when  deposited  shall  be  leveled  and  trimmed 
to  substantially  even  and  continuous  planes. 

3.  This  grant  and  lease  to  bind  the  heirs  and  assigns  of  the 
party  of  the  first  part. 

In  Witness  Wheeeof,  The  party  of  the  first  part  has  hereunto 
set  his  hand  and  seal  the  day  and  year  first  above  written. 

[I-S-] 

[^-s-] 

THE  STATE  OF  NEW  YORK 

By 

Superintendent  of  Pitblic  Works. 

(Approved) 

State  Engineer  and  Surveyor.  i 

i 

STATE  OF  NEW  YOEK,] 

f  ss  ' 
County  of ) 

On  this day  of ,  191 .  • ,  before  me 

personally  came  and  appeared   to  me 
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known  to  be  the  person  described  in  and  who  executed  the  fore- 
going instrument  and  he  acknowledged  to  me  that  he  executed  the 
same. 


Notary  Public . 

I  certify  that  by  resolution  duly  adopted  at  a  meeting  of  the 

Canal  Board  of  the  State  of  New  York,  held  the day 

of ,  191.  .,  the  Superintendent  of  Public  Works 

was  duly  authorized,  with  the  approval  of  the  State  Engineer  and 
Surveyor,  to  enter  into  the  above  agreement. 
191.. 


Secreta/ry  of  Canal  Board. 
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APPENDIX  XIX. 

EULES  OF  THE  COURT  OF  CLAIMS  OF  THE  STATE 

OF  NEW  YORK. 

(Adopted  November  8,  1916) 

(In  Effect  January  1,  1917) 


RtlLES  OP  PRACTICE. 

1. 

Amendments. 

2. 

Answers. 

3,  4,  5. 

Appeals. 

6. 

Attorney,  when  party  represented  by. 

7. 

Briefs. 

8, 9, 10. 

Calendar  of  claims. 

11, 12. 

Claim. 

13. 

Clerk. 

14. 

Counterclaim. 

15. 

Date  of  issue. 

16. 

Disbursements  for  appropriation  maps. 

17. 

Discontinuance. 

18. 

Dismissal  of  claim  or  counterclaim. 

19. 

Exhibits. 

•  20. 

Guardian  ad  Utem. 

21. 

Judgments. 

22. 

Maps. 

23. 

Notice  of  intention  to  file  claim. 

24. 

Number  of  claim. 

25. 

Orders. 

2S. 

Reply. 

27. 

Size  of  papers. 

28. 

Submission  of  claim  on  agreed  statement  of  facts. 

APPENDIX  TO  RULES. 

FOBMS. 

A.  Notice  of  intention  to  file  claim. 

B.  Claim  for  permanent  appropriation. 

C.  Claim  for  damages  for  negligence. 

D.  Claim  for  damages  for  leakage. 

E.  Judgment  in  appropriation  claims. 

F.  Judgment  in  claims  other  than  appropriation  claims. 


See  pages  360,  468. 
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II.    Peocedtjke  to  Secure  Payment  op  Judgments. 

A.  In  claims  other  than  appropriation  claims. 

B.  In  permanent  appropriation  claims. 


Amendments. 

Rule  1. — Claims,  counterclaims  and  replies  may  be  amended 
upon  order  of  tlie  court  or  a  judge  thereof. 

The  order  granting  the  amendment  must  set  forth  verbatim  the 
amended  part  or  parts  of  the  pleading  and  by  the  necessary  refer- 
ences to  the  original  pleading  must  indicate  where  the  changes  in 
the  original  pleading  are  made. 

The  amended  pleading  must  recite  on  its  face  the  date  when  the 
order  permitting  the  amendment  was  granted. 

Except  when  the  order  permitting  the  amendment  is  made  dur- 
ing the  course  of  the  trial  of  a  claim  or  counterclaim,  or  unless  the 
order  permitting  the  amendment  otherwise  directs,  the  party  secur- 
ing the  order  must  file  in  the  clerk's  office  at  Albany  within  ten 
days  after  the  order  permitting  the  amendment  is  granted  an 
original  and  twelve  copies  of  the  entire  pleading  as  amended,  and 
he  must  within  the  same  time  serve  upon  the  adverse  party  a 
duplicate  original  thereof. 

Answers. 

Rule  2  — The  state  is  not  required  to  answer  a  claim  and  all 
allegations  in  the  claim  are  treated  as  denied. 

Appeal. 

EuLE  3. — Except  as  otherwise  directed  by  these  rules,  the 
practice  on  appeal  shall  be  the  same  as  that  in  the  supreme  court 
and  court  of  appeals. 

Rule  4. — The  successful  party  on  appeal  must  file  in  the 
clerk's  office  of  the  court  of  claims  at  Albany  the  original  printed 
case  on  appeal  together  with  a  certified  copy  of  the  order  of  the 
appellate  court  remitting  the  proceedings  to  the  court  of  claims 
within  ten  days  after  said  order  is  filed  in  the  clerk's  office  of  said 
appellate  court,  together  with  (1)  an  original  and  two  copies  of  his 
proposed  order  making  the  order  or  judgment  of  the  appellate 
court  the  order  or  judgment  of  the  court  of  claims,  and  (2)  an 
original  and  two  copies  of  his  proposed  judgment  of  the  court  of 
claims  based  on  said  order.     If  the  successful  party  on  appeal 
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fails  to  comply  with  this  rule,  the  adverse  party  may  make 
application  to  the  court  of  claims  for  the  entry  of  the  appropriate 
orders  and  judgments. 

Rule  5. — ^When  costs  on  appeal  are  allowed  by  the  appellate 
court,  the  successful  party  on  appeal  must  within  the  time  stated 
in  Rule  4  file  in  the  clerk's  office  of  the  court  of  claims  at  Albany 
his  proposed  bill  of  costs,  and  at  the  same  time  serve  upon  the 
adverse  party  a  copy  thereof,  together  with  notice  of  taxation  of 
costs,  which  shall  be  not  less  than  five  nor  more  than  ten  days 
thereafter. 

When  costs  on  appeal  are  allowed  by  the  appellate  court,  the 
same  may  be  stipulated  by  the  parties,  and  if  not  so  stipulated 
shall  be  taxed  by  the  clerk  of  the  court  of  claims  in  like  manner 
as  cosits  are  taxed  in  the  supreme  court. 

Attoeney,  When  Party  Eepeesented  By. 
Rule  6. — ^Whenever  under  these  rules  a  party  to  a  claim  is 
directed  to  do  an  act,  or  service  of  any  paper  or  notice  is  directed 
to  be  made  upon  any  party  to  a  claim,  if  said  party  is  represented 
by  an  attorney  said  act  musit  be  done  by  said  attorney  and  said 
service  must  be  made  upon  said  attorney. 

Beiees. 

Rule  7. — Whenever  either  party  desires  to  submit  a  brief  or 
the  court  directs  the  submission  thereof,  the  party  submitting 
the  same  must  serve  a  copy  upon  the  adverse  party  within  the 
time  prescribed  by  the  court  for  thait  purpose,  or  if  the  time  is 
not  so  prescribed,  within  twenty  days  after  the  completion  of 
the  trial  or  the  hearing  of  the  application,  in  connection  with 
which  the  brief  is  submitted.  If  either  party  desires  to  submit 
a  reply  brief,  the  party  submitting  the  same  must  serve  upon  the 
adverse  party  a  copy  of  said  reply  brief  within  ten  days  after 
the  service  upon  him  of  the  brief  to  which  his  brief  is  a  reply. 

Whenever  either  party  to  a  claim  serves  upon  the  adverse 
party,  pursuant  to  this  rule,  any  brief  he  must  at  the  same  time 
send  to  the  clerk's  office  at  Albany  four  copies  thereof.  The 
clerk  shall  upon  the  receipt  thereof  send  one  copy  to  each  of  the 
judges  hearing  the  claim  and  shall  file  the  remaining  copy  or 
copies  in  his  office. 
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All  briefs  must  recite  on  their  face  when  and  where  the  claim 
was  tried,  or  the  application  made,  and  before  which  judge  or 
judges. 

Oalbndae  of  Claims. 
EuLE    8.— The  district  calendar  shall  be  made  up  for  each  of 
the  districts  mentioned  below  of  the  claims  arising  within  the 
counties  flamed : 

Albany  District 


Albany 

Hamilton                              Saratoga 

Bronx 

Kings                                    Schenectady 

Broome 

Montgomery                        Schoharie 

Clinton 

Nassau                                 Suffolk 

Columbia 

New  York                            Sullivan 

Delaware 

Orange                                Tioga 

Dutchess 

Putnam                                Ulster 

Essex 

Queens                                  Warren 

Franklin 

Rensselaer                            Washington 

Fulton 

Richmond                            Westchester 

Greene 

Rockland 

Utica  District 

Chenango 

Lewis                                    Otsego 

Herkimer 

Oneida                                  St.  Lawrence 

Syracuse  District 

Cayuga 

Madison                                Seneca 

Cortland 

Onondaga                             Tompkins 

Jefferson 

Oswego 

Rochester  District 

Chemung ' 

Ontario                                 Steuben 

Livingston 

Orleans                               Wayne 

Monroe 

Schuyler                               Yates 

Buffalo  District 

Allegany 

Erie                                       Wyoming 

Cattaraugus 

Genesee 

Chautauqua 

Niagara 

Rule  9. — The  clerk  shall  prepare  a  calendar  for  each  regular 
term  of  the  court  as  directed  by  section  284  of  the  code  of  civil 
procedure  of  all  claims  which  are  filed  in  his  office  at  Albany  at 
least  thirty  days  before  the  commencement  of  the  term  for  which 
the  calendar  is  made  up ;  and  he  shall  prepare  a  calendar  of 
49 
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claims  for  each  special  term  of  the  court  as  directed  in  writing: 
by  the  presiding  judge. 

No  claim  shall  be  added  to  the  calendar  except  by  written 
order  of  the  court  (1)  upon  the  written  consent  of  both  parties,, 
or  (2)  upon  written  notice,  stating  the  reasons  for  the  application, 
served  upon  the  adverse  party  at  least  eight  days  before  the  open- 
ing of  the  term  of  court  for  which  the  calendar  is  made  up. 
Copies  of  the  application  papers  must  be  sent  to  the  clerk's  office 
at  Albany  at  the  same  time  that  they  are  served  upon  the  adverse- 
party. 

Whenever  any  claim  is  added  to  the  calendar  for  a  district 
other  than  the  one  in  which  said  claim  arose,  such  addition  shall 
be  in  force  only  during  the  term  at  which  the  claim  is  added  to 
the  calendar,  and  at  the  end  of  said  term,  if  said  claim  has  not 
been  disposed  of,  it  shall  resume  its  regular  place  on  the  calendar- 
for  the  district  in  which  it  larose. 

Rule  10. — Unless  the  court  otherwise  directs,  the  first  day 
calendar  shall  consist  of  such  claims  as  shall  be  announced  as 
ready  for  trial  by  either  party  upon  the  formal  call  of  the 
calendar  on  the  opening  day  of  the  term.  From  time  to  time 
during  the  continuance  of  said  term,  the  court  may  in  its  dis- 
cretion add  to  such  original  day  calendar  other  claims  upon  the 
general  calendar.  The  representative  of  the  attorney-general's 
office  in  charge  at  said  term  of  court  shall  immediately  notify 
the  attorneys  for  the  respective  claimants  of  such  addition  of 
claims  to  the  day  calendar. 

Claim.* 

Rule  11. — The  claim  must  state  concisely  the  facts  constitut- 
ing the  same,  the  nature  and  extent  of  the  interest,  and  the  post- 
office  address,  of  each  claimant  therein. 

It  must  state  whether  or  not  the  claim,  or  any  part  thereof, 
has  been  assigned,  and  if  assigned  the  name  and  post-office 
address  of  each  person  interested  in  the  claim,  and  the  nature 
and  extent  of  such  interest. 

It  must  state  whether  or  not  it  has  been  submitted  to  any 
other  tribunal  or  officer  for  audit  or  determination,  and  if  so  to- 


*  For  suggested  forms  for  claims,  see  the  appendix  to  these  rules. 
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what  tribunal  or  officer,  and  the  determination  of  such  tribunal 
or  officer  therein. 

In  all  casesi  where  a  notice  of  intention  to  file  sl  claim  is  required 
by  law,  the  claimant,  before  filing  said  claim  in  the  clerk's  office 
at  Albany,  must  attach  to  the  original  and  to  the  twelve  copies 
thereof  a  copy  of  said  notice  of  intention,  and  the  claim  must 
state  the  date  of  filing  of  snch  notice  both  in  the  office  of  the  clerk 
of  the  court  of  claims  and  in  the  office  of  the  attorney-general. 

Where  the  claim  is  for  the  temporary  or  permanent  appropria- 
tion of  property,  it  must  contain  a  specific  description  of  the 
property,  giving  its  location  and  quantity. 

There  must  be  included  in  each  claim,  or  attached  thereto  as 
a  part  thereof,  a  schedule  showing  in  detail  each  item  claimed, 
and  the  amount  of  such  item. 

If  the  claim  is  filed  under  a  special  statute,  such  statute  must 
be  set  out  in  full  in  the  claim. 

The  claim  must  be  signed  at  the  end  thereof  by  the  claimant's 
attorney,  giving  the  attorney's  post-office  address. 

It  must  be  verified  in  the  same  manner  as  pleadings  in  the 
supreme  court. 

The  original  may  be  either  typewritten  or  printed,  but  where 
the  amount  claimed  exceeds  $500  the  copies  must  be  printed. 

Rule  12. — A  claim  shall  be  filed  by  delivering  it  at  the  clerk's 
office  in  Albany  to  the  clerk  or  in  his  absence  to  some  person  in 
charge  of  the  office,  or  upon  the  receipt  thereof  at  the  clerk's 
office  in  Albany  by  mail  or  by  express.  At  the  time  of  filing  the 
original  claim  or  within  ten  days  thereafter  the  claimant  must 
file  in  the  clerk's  office  at  Albany  twelve  copies  thereof. 

CXEEK. 

Rule  13. — The  duties  of  the  clerk,  unless  otherwise  ordered 
in  writing  by  the  court,  shall  be  as  follows :  1.  He  shall  receive 
and  file  all  papers  in  a  claim  which  comply  with  the  statutes 
and  rules  relating  thereto.  2.  He  shall  number  each  claim  in  the 
order  of  its  filing,  and  give  each  amended  or  supplemental  claim 
and  other  papers  in  the  claim  the  same  number  as  the  original 
claim.  3.  He  shall  deliver  three  copies  of  each  claim  to  the 
attorney-general  and  four  to  the  superintendent  of  public  works, 
and  shall  retain  the  remaining  copies  for  the  use  of  the  court. 
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4.  He  shall  notify  the  claimant  or  his  attorney  of  the  date  of  filing 
a  claim  and  of  its  number.  5.  He  shall  mail  a  copy  of  the 
calendar  at  least  five  days  before  the  beginning  of  the  term  to 
each  claimant  whose  claim  appears  thereon,  or  to  his  attorney. 
6.  He  shall  cause  to  be  entered  in  appropriate  books  all  papers 
which  are  required  to  be  recorded  and  shall  have  the  care  and 
custody  of  such  books  and  of  all  papers  filed  in  his  office.  7.  He 
shall  perform  such  other  duties  as  may  be  prescribed  by  the 
court  or  not  inconsistent  therewith  by  any  judge  of  the  court. 

COUNTEECLAIM. 

Rule  14. — Where  a  counterclaim  is  necessary  the  attorney- 
general  must  plead  the  counterclaim  in  conformity  with  the 
provisions  relating  to  claims  so  far  as  applicable.  A  counterclaim 
must  be  verified  by  the  attorney-general  or  by  one  of  his  deputies. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  attorney-general  must,  at  least  ten  days 
before  the  beginning  of  the  term  at  which  the  claim  is  to  be  tried, 
file  in  the  clerk's  office  at  Albany  an  original  and  five  copies  of 
the  counterclaim  and  must  at  the  same  time  that  he  files  said 
counterclaim  serve  a  duplicate  original  thereof  upon  the  claimant. 

Date  of  Issue. 
Rule    15. — The  date  of  issue  is  the  date  of  filing  the  claim  in 
the  clerk's  office  at  Albany. 

Disbursements  for  Appropriation  Maps. 
Rule  16. — An  allowance  will  be  made  in  the  judgment  in 
appropriation  claims  for  the  actual  expense  incurred  by  the 
claimant  in  securing  copies  of  the  official  appropriation  maps 
required  to  be  attached  to  appropriation  claims  under  the  rules 
only  when  such  expense  is  proven  or  stipulated  in  open  court  and 
included  in  the  award. 

Discontinuance. 
Rule  17. — Where    a    counterclaim    is    pleaded    the    claimant 
cannot  discontinue  except  as  permitted  by  the  written  order  of 
the  court  or  a  judge  thereof. 

Dismissal  of  Claim  or  Counterclaim. 
Rule  18.^ — An  applioation  miay  be  made  to  the  court  to  dis- 
miss a  claim  or  a  counterclaim  in  whole  or  in  part  on  the  ground 
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(1)  that  said  claim  or  counterclaim,  or  a  part  thereof,  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or  (2)  that 
the  court  does  not  have  jurisdiction  of  said  claim  or  counterclaim, 
or  a  part  thereof,  either  with  respect  to  one  or  more  of  the 
parties  thereto  or  with  respect  to  the  subject  miatter  thereof. 
Unless  said  application  is  made  during  the  trial  of  said  claim 
or  counterclaim,  it  will  not  be  entertained  by  the  court  except 
on  eight  days  written  notice  to  the  adverse  party  stating  the 
grounds  therefor,  unless  the  .adverse  party  waives  or  modifies  this 
requirement. 

Exhibits. 

Rule  19. — Bach  party  must,  before  submitting  to  the  court  an 
exhibit,  mark  conspicuously  on  said  exhibit  the  number  of  the 
claim  and  claimant's  name. 

In  all  litigated  claims  eiach  party  must  within  five  days  after 
the  claim  is  finally  submitted,  file  in  the  clerk's  office  at  Albany 
five  copies  of  a  lis't  of  all  exhibits  submitted  by  him  to  the  court. 
Such  list  must  sufficiently  describe  said  exhibits  so  as  to  permit 
the  identification  thereof  and  must  give  the  official  number  or 
symbol  attached  to  each  exhibit  by  the  court  stenographer-;  it 
must  recite  on  its  face  when  and  where  the  claim  was  tried  and 
before  which  judge  or  judges,  and  shall  be  signed  at  the  end 
thereof  by  the  attorney  for  the  party  submitting  the  same.  The 
clerk  shall  send  one  copy  of  said  list  to  each  of  the  judges  hear- 
ing the  claim  and  shall  file  the  remaining  copies  in  his  office. 

Each  party  shall  retain  and  be  responsible  for  his  own  exhibits, 
but  the  clerk  of  the  court  may  at  any  time  require  the  exhibits, 
or  any  of  them,  to  be  filed  in  the  clerk's  office  at  Albany  for  the 
use  of  the  court  or  of  either  party  to  the  claim.  Upon  the  issuing 
of  a  certificate  of  no  appeal  by  the  attorney-general  in  any  claim, 
or  after  the  expiration  of  the  time  for  taking  an  appeal  therein, 
the  clerk  may  return  to  the  party  the  exhibits  sent  by  said  party 
to  the  clerk's  office. 

Guardian  Ad  Litem. 
KuLE  20. — A  guardian  ad   litem  may  be   appointed   by    the 
court,  or  one  of  the  judges  thereof,  as  provided  by  the  rules  of 
practice  of  the  supreme  court. 
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Judgments.* 

Rule  21. — The  successful  party  must  within  five  days  after 
receipt  from  the  clerk  of  a  notification  of  the  award  of  the  court 
submit  to  the  clerk  an  original  and  two  copies  of  his  proposed 
judgment.  If  said  party  fails  to  do  so,  the  adverse  party  m'ay  sub- 
mit such  proposed  judgment. 

Unless  otherwise  ordered  by  the  court  or  la  judge  thereof,  the 
judgment  in  appropriation  claims  shall  not  be  entered  until  the 
attorney-general  files  in  the  clerk's  ofiice  at  Albany  his  written 
approval  of  title  to  the  property  appropriated  by  the  state, 
including  his  direction  ^as  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered.  In  all  other  cases  judgment 
shall  be  entered  by  the  clerk  as  soon  as  the  proposed  judgment 
is  submitted  to  him  pursuant  to  this  rule,  or  in  default  thereof 
as  soon  as  practicable  thereafter. 

Maps. 

Rule  22. — In  appropriation  claims,  the  claimant,  before  filing 
the  claim  in  the  clerk's  office  at  Albany,  must  attach  to  the  orig- 
inal and  to  the  twelve  copies  thereof  a  duplicate  of  the  official 
appropriation  map  or  maps  filed  in  the  office  of  the  state  engineer 
and  covering  the  property  for  which  the  claim  is  filed. 

In  other  claims  affecting  real  property,  and  in  negligence 
claims,  a  rough  sketch  or  drawing  showing  the  location  of  the 
premises  affected,  or  the  place  where  the  claimant  alleges  that 
the  accident  occurred,  must  be  so  attached. 

Notice  of  Intention  to  File  a  Claim. 

Rule  23. — ^In  addition  to  the  requirements  prescribed  by 
section  264  of  the  code  of  civil  procedure  for  a  notice  of  intention 
to  file  a  claim,  every  notice  of  intention  must  state  on  its  face  the 
post  office  address  of  each  claimant  therein  and  the  post  office 
address  of  the  attorney  for  each  claimant. 
Number  of  Claim. 

Rule  24. — The  number  given  to  the  claim  by  the  clerk  when 
the  same  is  filed  in  his  office  must  be  indicated  on  the  face  of  all 
subsequent  papers  in  the  same  proceedings  filed  in  the  clerk's 
office  or  submitted  to  the  court  by  the  party  filing  or  submitting 
the  same. 


*  For  suggested  forms  for  judgments  and  for  the  procedure  necessary  to 
secure  payment  of  judgments,  see  the  appendix  to  these  rules. 
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Oedees. 

Rule  25. — Whenever  either  of  the  parties  to  a  claim  shall 
apply  to  the  court  or  a  judge  thereof  for  an  order,  it  shall  be  the 
duty  of  the  party  making  the  application  (1)  to  present  to  the 
judge  or  judges  to  whom  the  application  is  made  his  proposed 
order  in  writing  and  (2)  to  send  to  the  clerk's  office  at  Albany 
three  copies  of  said  proposed  order.  When  said  order,  signed  by 
the  judge  or  judges  to  whom  it  is  presented,  is  filed  in  the  clerk's 
office,  the  clerk  shall  send  to  the  respectiYe  parties  certified 
copies  thereof. 

Except  when  an  order  is  applied  for  during  the  trial  of  a  claim, 
no  application  shall  be  made  to  the  court  or  a  judge  thereof  for 
any  order  except  on  eight  days  written  notice  to  the  adverse 
party,  stating  the  grounds  therefor,  unless  the  adverse  party 
waives  or  modifies  this  requirement. 

Reply. 

Rule  26. — A  counterclaim  is  admitted  unless  a  reply  is  filed 
and  served  as  prescribed  by  these  rules.  A  reply  must  be  verified 
in  the  same  manner  as  pleadings  in  the  supreme  court. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  claimant  must,  within  twenty  days  after 
the  service  upon  him  by  the  attorney-general  of  a  counterclaim, 
file  in  the  clerk's  office  at  Albany  an  original  and  twelve  copies 
of  his  reply  and  must  at  the  same  time  that  he  files  said  reply 
serve    a    duplicate   original    thereof    upon    the    attorney-general. 

Size  of  Papees. 
Rule  27. — Where  a  claim  or  other  paper  in  a  case  is  type- 
written the  size  of  the  piaper  used  shall  be  substantially  eight 
inches  by  thirteen  inches  and  when  printed  substantially  eight 
inches  by  ten  and  one-half  inches. 

Submission  of  Claim  oisr  Ageeed  Statement  of  Eacts. 
•  Rule  28. — ^Whenever  a  claim  is  submitted  to  the  court  on  an 
agreed  statement  of  facts,  the  claimant  must  within  five  days 
thereafter  file  in  the  clerk's  office  at  Albany  a  copy  of  said  state- 
ment which  must  be  signed  at  the  end  thereof  by  both  parties, 
together  with  a  memorandum  stating  when  and  where  the  claim 
was  submitted  and  to  which  judge  or  judges.     Each  party  must 
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within  the  same  time  file  in  the  clerk's  office  at  Albany  a  list  of 
all  papers'  submitted  by  said  party  to  the  court,  which  list  must 
sufficiently  describe  said  papers  so  as  to  permit  the  identification 
thereof. 

APPENDIX  TO  KULES 

I.  The  following  forms  are^  suggested  as  aids  to  claimants.* 

FOKM  A. 

Notice  of  Intention  to  Pile  Claim. 

STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 


John  Doe 

against 

The  State  of  New  Yoek. 


Notice  of  intention 
to  file  claim 


To  the  Clerk  of  the  Court  of  Claims: 

To  the  Attorney -General  of  the  State  of  New  York: 

Please  take  notice  that  the  undersigned,  John  Doe,  intends  to  file  a  claim 
against  the  State  of  New  York,  pursuant  to  section  264  of  the  Code  of  Civil 
Procedure. 

The  post-office   address   of  the  claimant   herein   is    


The  attorney  for  the  claimant  herein  is  Richard  Roe,  Esq.,  and  his  post- 
office  address  is    

The  time  when  and  the  place  where  such  claim  arose  and  the  nature  of 
the  same  are  as  follows: 


JOHN  DOE, 

Claimant. 


RiCHAKD  Roe, 

Attorney  for  claimant. 

State  of  New  Yoek 


1 
County    of    I    ss.  ; 

City  of  I 

John  Doe,  being  duly  sworn,  says :  I  am  the  claimant  above  named ;  I  have 
read  the  foregoing  notice  of  intention  to  file  a,  claim  against  the  State  of 
New  York  and  know  its  contents;    the  same  is  true  to  my  own  knowledge. 


•  This  appendix  is  not  a  part  of  the  rules  and  has  not  been  adopted  by  the 
court.  The  forms  are  not  official  forms  and  their  use  is  not  mandatory  except 
to  the  extent  that  they  incorporate  provisions  required  by  the  rules.  (See 
Rule  1,  paragraph  3,  and  Rule  11.)  They  are  obviously  intended  to  cover 
only  the  ordinary  situations,  and  claimants  must  modify  them  if  necessary 
to  meet  the  actual  facts  involved  in  their  particular  claims. 
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txcept  as  to  the  matters  therein  stated  to  be  alleged  on   information  and 
belief,  and  as  to  those  matters  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of  .. ,  191.. 

John  Smith, 

Notary  Publio    (or   other  oflScer  authorized  to  take 
affidavits). 

FORM  B. 

Claim  fob  Permanent  Appeopeiation. 

STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 


John  Doe 

against 

The  State  of  New  Yoek. 


>■  Claim  No. 


1.  The   post-office   address   of   the   claimant  herein   is 


2.  This  claim  is  for  the  permanent  appropriation  of  land  by  the  State  for 
the  Barge  canal  pursuant  to  Laws  of  1903,  chapter  147,  as  amended,  and  the 

notice  of  such  appropriation  was  served  upon  the  claimant  on  the day 

of   ,  191.. • 

3.  The  claimant  was  at  the  time  of  the  appropriation  the  sole  owner  in  fee 
of  the  premises  appropriated. 

4.  The  premises  appropriated  are  described  as  follows:  (Insert  descrip- 
tion in  detail  as  given  on  the  official  appropriation  map  including  the  con- 
tract number  and  the  parcel  number  indicated  on  said  map.) 

5.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the  official 
appropriation  map  served  upon  the  claimant. 

6.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any 
other  tribunal  or  officer  for  audit  or  determination. 

7.  This  claim  is  filed  within  two  years  after  the  claim  accrued,  as  requirecR 
by  law.** 


*  See  note  2  indicating  how  this  paragraph  must  be  changed  if  the  landt 
was  appropriated  under  other  statutes  or  for  other  than  barge  canal  pur- 
poses. 

*•  If  the  claim  is  not  filed  within  two  years  after  it  originally, accrued,  but 
is  filed  pursuant  to  any  statute  (such,  for  instance,  as  Laws  1916,  eh.  420)- 
which  permits  the  claim  to  be  filed  after  the  expiration  of  the  two  years,  this 
paragraph  should  be  modified  so  as  to  state  the  exact  facts  and  a  specifie 
reference  to  the  statute  permitting  the  filing  of  the  claim  should  be  made.. 
If  this  statute  is  a  special  statute  (as  distinguished  from  a  general  statuteV 
it  must  be  set  out  in  full  in  the  claim.     See  Rule  II,  paragraph  7. 
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8.  The  particulars  of  claimant's  damages  are  as  follows: 

3  acres   of   land   appropriated $450 

15  acres  of  remaining  land  damaged 300 


Total $750 


RICHARD  ROE, 

Attorney  for  Olaima/nt. 
Office  and  post-office  address, 


State  of  New  Yoek         1 

County    of    L    ,j,; 

City  of  I 

John  Doe,  being  duly  sworn,  says :  I  am  the  claimant  above  named ;  I  have 
read  the  foregoing  claim  and  know  its  contents;  the  same  is  true  to  my  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of    ,  191 . . 

John  Smith, 

Notary  PuMio  (or  other  officer  authorized  to  take 
affidavits ) . 

FORM  C. 
Claim  for  Damages  foe  I^egligenoe. 


POEM  D. 

Claim  foe  Damages  foe  Leakage. 
STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 

>.  Claim  No 


John  Doe 

against 

The  State  op  New  Yobk. 


1.  The  post-office  address  of  the  claimant  herein  is   

2.  This  claim  is  for  the  destruction  of  crops  and  damage  to  meadow  land, 

owned  by  the  claimant,  due  to  leakage  from  the  Barge  canal  from  the 

day  of   ,  191. .,  to  the   day  of   

191..,    by    reason    of    the    negligent    construction    and    maintenance    of   the 
banks  thereof  by  the  State  of  New  York. 
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3.  The  premises  owned  by  claimant  are  situated  in  the  town  of  , 

county   of    ,  New  York,   and   consist  of  fifty  acres,   and  the 

portion  affected   by   the  negligence   of  the   State   is   about  thirty-five  acres 
lying  adjacent  to  the  canal. 

4.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any  other 
tribunal  or  oflBcer  for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file  this  claim, 
which  notice  was  filed  in  the  office  of  the  clerk  of  the  Court  of  Claims  on 
the day  of  ,  191 .. ,  and  in  the  office  of  the  Attorney- 
General  on  the  day  of  ,  191 . . 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued,  as  required 
by  law.     *     »     » 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the  entire  premises 
owned  by  the  claimant  which  also  shows  the  portion  affected  by  the  negli- 
gence of  the  State. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

20  acres  of  corn  totally  destroyed,  at  $30  an  acre. .  $600 
10  acres  of  potatoes  partially  destroyed,  at  $60  an 

acre 600 

5  acres  of  meadow  land  damaged,  at  $10  an  acre. .  50 


Total $1,250 


RICHARD  ROE, 

Attorney  for  Olmmamt. 
Office  and  post-office  address, 


(For  verification,  see  Form  B.) 

PORM  E. 

Judgment  in  Appeopriation   Claims, 
state  of  new  yore  — court  of  claims. 

John  Doe 
agamat  )-  Claim  No. 

The  State  op  New  Yobk. 


,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State  of  New  York. 

This  claim  for  the  sum  of  ($ )   for 

damages  resulting  from  the  permanent  appropriation  on  the   day 

of    ,   191 . .     (see  note   1*),   of  the  premises  described  below, 

situated  in  the  ,  for  the  Barge  canal,  pursuant  to 

chapter  147  of  the  Laws  of  1903,  as  amended  (see  note  2*),  filed  the 

day  of ,  191 . . ,  and  numbered ,  came  on  to  be  heard 
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before  this  court  at  a  session  thereof  held  in  the  city  of  

on  the day  of ,  191 .  . 

The  court  having  heard  the  proofs  and  allegations  of  the  parties  and 
having  duly  made  and  filed  its  findings  of  fact  and  conclusions  of  law,  it  is 
<see  note  3*) 

Ordered  and  adjudged,  That    ,  the  above  named 

claimant,  recover  herein  against  the  State  of  New  York  the  sum  of 

( $ ) ,  with  interest  thereon  from  the   

day  of ,  191 .  .,  the  date  of  said  appropriation,  to  the 

day  of  ,  191. .    (see  note  4*)   the  date  of  entry  of  this  judg- 
ment, to  wit:    (see  note  4*)    ($ ),  together 

with  the  svuu  of  $ ,  the  cost  of  procuring  maps,  amounting  in  all 

to  the  sum  of   ( see  note  4* )    ($ )   for  the 

permanent   appropriation   of   the   following   described   premises   and   in   full 
settlement  of  said  claim: 

Contract  No ,  Parcel  No 

(Insert  here  the  exact  description  of  the  premises  appropriated  as  given 
in  the  official  appropriation  map  served  on  the  claimant )    


Clerk  of  the  Court  of  Claims. 

NOTES    ON    THE    DRAFTING    OF    JUDGMENTS    IN    APPROPRIATION 

CLAIMS. 

Note  1.  Insert  here  the  date  when  the  notice  of  appropriation  was  served 
upon  claimant. 

Note  2.  If  the  land  was  appropriated  for  the  Cayuga  and  Seneca  canal, 
the  statutory  reference  should  be  to  Laws  1909,  ch.  391,  as  amended;  and 
if  for  barge  canal  terminals,  to  Laws  1911,  ch.  746,  as  amended. 

If  the  land  was  appropriated  for  other  than  barge  canal  purposes,  this 
part  of  the  judgment  should  of  course  be  changed  to  conform  to  the  facts. 
For  instance,  provision  is  made  for  the  appropriation  of  land  for  the  state 
reservation  at  Saratoga  Springs  by  Laws  1916,  ch.  295,  §§  600-604  (see  Laws 
1909,  ch.  569;  Laws  1911,  ch.  394;  Laws  1914,  ch.  252),  and  for  the  appro- 
priation of  land  within  the  Adirondack  or  Catskill  parks  or  adjacent  thereto 
by  Laws  1916,  ch.  451   (see  Laws  1909,  ch.  24,  §§  46-49;  Laws  1912,  ch.  444). 

Note  3.  Where  no  proof  is  offered  by  the  state  in  opposition  to  the  claim, 
this  paragraph  of  the  judgment  should  read  as  follows: 

The  court  having  heard  the  proofs  and  allegations  of  the  claimant  and 
having  determined  the  legal  liability  of  the  state,  and  the  claimant  having 

offered  to  accept  the  sum  of   ($ )   with 

interest  thereon  from  the day  of  ,  191 . .,  together  with 

the  sum  of  $ ,  the  cost  of  procuring  maps,  in  full  settlement  of 

said  claim,  and  no  proof  having  been  offered  by  the  state  in  opposition 
thereto,  it  is 

Note  4.  In  submitting  judgments  to  the  clerk's  office  pursuant  to  Rule  21, 
this  space  should  be  left  blank.    The  clerk,  "  unless  otherwise  ordered  by  the 


*  See  the  notes  on  the  drafting  of  judgments  in  appropriation  claims  which 
follow  this  form. 
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court  or  a  judge  thereof,"  is  not  authorized  to  enter  judgment  in  permanent 
appropriation  claims  until  the  attorney-general  has  filed  in  the  clerk's  office 
his  written  approval  of  title,  etc.,  to  the  land  appropriated.  (See  Eule  21.) 
The  clerk's  office  will  fill  in  the  date  of  the  entry  of  the  judgment,  will 
compute  the  interest  down  to  the  date  of  the  entry  of  the  judgment,  or  as 
otherwise  directed  by  the  court,  and  will  insert  in  the  judgment  the  amount 
of  interest  and  the  total  amount  of  the  judgment.  See  section  269  of  the 
code  of  civil  procedure  relative  to  the  allowance  by  the  state  comptroller 
of  interest  on  judgments. 

General  Note.  The  suggested  form  of  judgment  is  obviously  intended  to 
cover  only  the  ordinary  situation.  When  any  orders  have  been  granted  after 
the  filing  of  the  claim  (particularly  any  orders  granted  at  the  trial  itself) 
which  have  any  relation  to  the  award  or  to  the  judgment,  the  party  obtaining 
these  orders  must  not  only  see  that  they  are  entered  in  the  clerk's  office  at 
Albany  (see  Rule  25)  but  he  must  also  insert  descriptive  recitals  of  these 
orders  in  the  proposed  judgment  which  he  is  required  to  submit  to  the  clerk 
pursuant  to  Eule  21.  The  most  frequent  orders  of  this  character  are  those 
amending  the  claim  or  award  (either  as  to  parties  or  subject  matter)  or 
consolidating  claims  for  the  purposes  of  the  trial. 

Parties  are  requested  to  submit  their  proposed  judgments  to  the  clerk's 
office  without  backers  and  they  are  also  requested  not  to  fasten  the  sheets 
together  with  any  permanent  fasteners. 

POEM  P. 

Judgment  in  Claims  Other  Than  Appeopeiation  Claims, 

STATE  OF  NEW  YORK— COURT  OF  CLAIMS. 


John  Doe 
against  )-  Claim  No. 

The  State  of  New  York. 


,  attorney  for  claimant. 

.Deputy  Attorney-General,  for  the  State  of  New  York. 

This  claim  for  the  sum  of    ($ )    for  the 

(see  note  1* )    ,  filed  on  the   day  of 

,  191..,  and  numbered ,  came  on  to  be  heard  before 

this  court  at  a  session  thereof  held  in  the  city  of   

on  the    day  of    ,   191 . . 

The  court  having  heard  the  proofs  and  allegations  of  the  parties  and 
having  duly  made  and  filed  its  findings  of  fact  and  conclusions  of  law,  it  is 
(see  note  2*) 

Ordered  amd  adjudged,  That    the  above  named 

claimant,  recover  herein  against  the  State  of  New  York  the  sum  of 

( $ )   in  full  settlement  of  said  claim. 


Clerk  of  the  Court  of  Claims. 


*  See  the  notes  on  the  drafting  of  judgments  in  other  than  appropriation 
claims  which  follow  this  form. 
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NOTES  ON  THE  DRAFTING  OF  JUDGMENTS  IN  CLAIMS  OTHER  THAN 
APPROPRIATION   CLAIMS. 

Note  1.  Insert  here  a  brief  recital  showing  the  nature  of  the  claim  and 
giving  the  location  of  the  premises  affected  or  the  place  where  the  claim 
accrued. 

In  all  canal  claims  the  judgment  must  show  on  its  face  whether  the  dam- 
age was  suffered  in  connection  with  the  old  Erie  canal  or  in  connection  with 
the  barge  canal  improvement  work.  This  provision  is  necessary  in  order  to 
enable  the  state  comptroller  to  determine  from  what  canal  fund  the  judgment 
should  be  paid. 

Note  2.  Where  no  proof  is  offered  by  the  state  in  opposition  to  the  claim, 
this  paragraph  of  the  judgment  should  read  as  follows: 

The  court  having  heard  the  proofs  and  allegations  of  the  claimant  and 
having  determined  the  legal  liability  of  the  state,  and  the  claimant  having 

offered  to  accept  the  sum  of    ( $ )    in  full 

settlement  of  said  claim,  and  no  proof  having  been  offered  by  the  state  in 
opposition  thereto,  it  is 

GenebaB  Note.  See  the  general  note  giving  additional  directions  which 
are  applicable  to  judgments  in  claims  other  than  appropriation  claims  as 
well  as  to  judgments  in  appropriation  claims. 

If  the  award  gives  interest,  leave  blank  spaces  in  the  judgment  for  the 
filling  in  of  the  interest  dates  and  the  amount  of  interest.  The  clerk's  office 
will  fill  in  these  dates  and  will  compute  the  interest. 

iT.  Proced-ure  to  secure  payment  of  judgments. 

(See  section  269  of  the  code  of  civil  procedure.) 

A.  In  claims  other  than  appropriation  claims. 

The  claimant  must  file  in  the  state  comptroller's  office  at  Albany 
the  following  papers: 

1.  The  certified  copy  of  the  judgment  which  is  served  upon  him 
by  the  clerk  of  the  court  of  claims  pursuant  to  section  269  of  the 
code  of  civil  procedure. 

2.  The  certificate  of  no  appeal  which  the  claimant  must  secure 
from  the  attorney-general.  Obviously,  if  the  state  intends  to 
appeal,  this  certificate  will  not  be  issued. 

Upon  the  receipt  by  the  state  comptroller  of  the  above  papers, 
or  upon  application  to  him,  he  will  send  to  the  claimant  blank 
forms  of  the  following  papers  which  also  have  to  be  executed  and 
filed  in  the  state  comptroller's  office: 

3.  Waiver  of  attorney's  lien  which  must  be  executed  by  the 
attorney  of  record  for  the  claimant. 

4.  Satisfaction  of  judgment  which  must  be  executed  by  the 
claimant. 

5.  Receipt  for  payment  of  the  judgment  which  must  be  executed 
by  the  claimant. 

B.  In  permanent  appropriation  claims. 

In  addition  to  the  above  papers  which  claimant  must  file  in  the 
state  comptroller's  office  at  Albany,  judgments  in  permanent 
appropriation  claims  will  not  be  paid  until  the  attorney-general 
has  filed  with  the  state  comptroller  " «   satisfactory  abstract  of 
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title  and  certificate  of  search  as  to  incumbrances  showing  the 
person  demanding  such  damages  to  be  legally  entitled  thereto." 
(See  section  269  of  the  code  of  civil  procedure.)  It  must  also  be 
remembered  that  "  unless  otherwise  ordered  by  the  court  or  a 
judge  thereof"  (see  Rule  21),  the  clerk  of  the  court  of  claims 
is  not  authorized  to  enter  judgment  in  permanent  appropriation 
claims  until  the  attorney-general  has  filed  in  the  clerk's  office 
at  Albany  "his  written  approval  of  title  to  the  property  appro- 
priated by  the  state,  including  his  direction  as  to  the  claimant 
or  claimants  in  whose  name  judgment  should  be  entered."  (See 
Rule  21.) 


Code  references.     See  Author's   Note  and   Distribution   Table  —  page   xxir. 
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STATE  OF  ISTEW  YOEK  —  Court  of  Claims. 


-'v 


Proposal  No. 
Claim  No.  — 


agadnsi 
STATE  OF  NEW  YOEK. 


To  the  Court  of  Claims  of  the  State  of  New  York: 

The  petition  of  the ,  respectfully  shows : 

FiEST. —  That  your  petitioner  is  a  domestic  corporation,  having 
its  principal  office  and  place  of  business  at     *     *     *. 

Second. —  That  on  the  6th  day  of  September,  1918,  the  People 
of  the  State  of  New  York,  through  the  Conservation  Commission, 
acting  pursuant  to  Section  59  of  the  Conservation  Law  and  Chap- 
ter 146  of  the  Laws  of  1917,  and  the  acts  amendatory  and  sup- 
plemental thereto,  appropriated,  for  public  and  State  park  pur- 
poses, the  following  described  lands,  to  wit: 
4S-  ********* 

Thied. —  That  at  the  time  of  the  service  upon  your  petitioner 
■of  said  notice  of  appropriation  your  petitioner  claimed  to  have 
been  the  sole  owner  in  fee  of  the  lands  so  appropriated. 

Fourth. —  On  information  and  belief,  that  the  examination  of 
the  title  to  said  land  disclosed  certain  other  persons  who  have  or 
may  have  some  right,  title  or  interest  in  and  to  the  lands  so  appro- 
priated, which  persons  are  named  and  set  forth  in  the  certificate 
of  the  Attorney  General  of  the  State  of  New  York,  dated  February 

20,  1920,  to  wit: 
-»********* 

Fifth. —  On  information  and  belief,  that  it  was  impossible  to 
make  personal  service  of  notice  of  appropriation  upon  the  afore- 
said mentioned  parties,  as  more  fully  appears  from  the  letter  of 
the  Conservation  Commission  to  the  Clerk  of  the  County  of , 


See  page  384. 
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dated ,  a  true  copy  of  whicli  is  hereto  attached, 

marked  "A"  and  made  a  part  of  this  petition. 

Sixth. —  On  information  and  belief,  that,  pursuant  to  the  pro- 
visions of  Section  59  of  the  Conservation  Law,  said- (Conservation 
Commission  served  said  notice  of  appropriation  on  the  afore- 
mentioned parties   on   September   lY,    1919,   by  recording  said 

notice  in  the   County  Clerk's  Office  in  Liber 

of  Deeds,  at  page  .... 

Seventh. —  That  on  the  31st  day  of  March,  1920,  your  peti- 
tioner filed  vrith  the  Court  of  Claims  its  claim  for  the  value  of  the 
lands  described  in  this  petition. 

Eighth. —  That  your  petitioner  is  not  acquainted  with  any  of 
the  persons  named  in  the  Attorney  General's  certificate,  as  afore- 
said, and  as  named  in  paragraph  "  Fourth "  above,  and,  after 
due  and  diligent  inquiry  your  petitioner  has  been  unable  to  learn 
the  whereabouts  of  any  of  them.  That  the  efforts  made  by  your 
petitioner  to  locate  the  whereabouts  of  said  persons  and  to  make 
personal  service  upon  them  within  the  State  of  New  York,  more 

fully  appears  from  the  affidavit  of ,  the 

sheriff  of County,  verified  on  the  24th  day  of  May, 

1920,  and  the  affidavit  of ,  verified  on  the 

31st  day  of  May,  1920,  hereto  attached  and  marked  Exhibits  "  B  " 
and  "  C." 

Ninth. —  That  none  of  the  above  named  persons  sought  to  be 
made  parties  to  this  proceeding  have  either  appeared  or  filed  claims 
in  this  matter. 

Tenth. —  That  no  other  or  previous  application  for  the  relief 
asked  for  herein  has  been  made. 

Wheeefoee,  your  petitioner  prays  that  an  order  of  this  court 
be  made,  pursuant  to  the  provisions  of  Section  281'a  of  the  Code 
of  Civil  Procedure. 

(1)  Bringing  in,  as  parties  to  these  proceedings,  the  afore- 
mentioned persons,  to  wit: 

********** 

(2)  Directing  the  service  of  said  parties  with  this  order  by 

publication  thereof  in ,  a  newspaper  published 

at ,  in  the  County  of ,  once  in  each 

50 


786  APPENDIX  XX 

of  four  successive  weeks,  and  that  the  mailing  of  copies  thereof 
be  dispensed  with. 

Dated  the  10th  day  of  July,  1920. 


Petitioner. 
STATE  OF  NEW  YOKE,] 

County  of j 

,  being  duly  sworn,  says  that  he  is  the 

Secretary  of  the ,  the  petitioner  named  in 

the  above  entitled  matter;  that  he  has  read  the  foregoing  petition 
and  knows  the  contents  thereof;  that  the  same  is  true  to  his  own 
knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true. 


Subscribed  and  sworn  to  before  me 
this day  of ,  1920. 


Notary  Public. 

"  A." 

State  of  New  York, 

Conservation  Commission, 

Albany. 

To  the  Clerk  of  the  County  of ,  State  of  New  York: 

Dear  Sir:  Inclosed  find  Notice  of  Appropriation  of  Land  by 
the  People  of  the  State  of  New  York,  to  which  is  attached  dupli- 
cate description,  certificate  and  endorsement.  These  papers  are  to 
be  filed  and  recorded  by  you  in  the  books  used  for  recording  deeds 
pursuant  to  the  requirements  of  Chapter  290  of  the  Laws  of  1919. 
The  Commission'  has  not  been  able  to  serve  said  notice  and  papers 

or  cause  the  same  to  be  served  upon ,  the  wife  of 

said ,   ,  the  wife  of  said , 

,  the  wife  of  said   ,    

and  the  wife  of  said ,  personally  within  the  State, 

after  making  an  effort  so  to  do,  which  the  Commission  deems  to 
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be  reasonable  and  proper,  and  the  Commission  bereby  serves  said 
notice  and  papers  on  these  persons  by  filing  same  in  your  office 
and  by  causing  same  to  be  recorded  as  above  described.  You  will 
also  index  the  names  of  these  persons  as  grantors,  in  an  index  book 
to  be  kept  by  you  as  required  by  said  act. 

When  this  service  is  completed  you  will  please  furnish  this 
Commission  with  a  certified  copy  of  the  notice  and  papers  showing 
the  date  of  the  filing  and  recording  thereof  and  the  Book  of  Deeds 
and  page  thereof  where  recorded,  together  with  a  bill  for  the 
charges. 

Dated,  Albany,  N.  Y., ,  1919. 

CONSEEVATION   COMMISSION, 

State  of  itTsw  Yoek, 

By 


Gommissioner. 


B. 


In  the  Mattbe 


OP 


STATE  OF  NEW  YOEK,| 

County  op ^ 

,  being  first  duly  sworn,  deposes  and  says 

that  he  is  the  Sheriff  of County ;  that  something  over 

three  weeks  prior  to  the  date  of  this  affidavit,  he  was  requested 

hy  the of ,  to  locate  the 

whereabouts  of  the  following  named  persons,  to  wit : 
********** 

With  a  view  to  making  personal  service  within  the  State  of  New 
York  upon  said  persons.  That  this  deponent  personally,  and 
through  his  deputies,  have  made  diligent  search  for,  and  efforts 

to  locate  said  persons  in  the  County  of where 

-the  property  involved,  to  wit, ,  is  situated ; 
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that  said  lot  lies  between and 

in  said  County  of That  this  deponent  and  his 

said  deputies,  not  only  went  on  to  the  ground  in  the  vicinity  of 
the  location  of  the  lot,  but  inquired  personally  of  elderly  residents 
in  that  vicinity  for  the  persons  above  named  and  their  possible 
whereabouts,  and  for  each  and  every  one  of  them. 

Tliat  among  other  persons  fromi  whom  this  dfeponent  and 
his   deputies    sought    information,   were   the   following,  to   wit: 

,  who  is  about  forty-eight  years  of  age  and  has 

lived  at   all  his  life.     He  is  a  man  of  wide 

acquaintance  and  aocurat©  memory  and  familiar  generally  vsdth 
titles  of  property  and  owners  of  property  in  the  vicinity  of  Lot  . . . 
and  that  entire  locality;  deponent  and  his  said  deputies  inquired 

further,  personally,  from  one ,  who  is  about 

fifty  years  of  age,  and  has  always  lived  at in  near 

proximity  to  said  Lot  . . . ,  and  is  an  attorney-at-law  with  a  wide 
practice  connected  with  real  estate  deals  in  that  entire  territory; 

also  from ,  who  has  been  for  many  years  a 

resident  of ,  and  has  been  actively  engaged  in 

politics  for  a  great  many  years,  and  in  that  way  has  long  had  a 
very  wide  acquaintance  with  people  generally  in  the  vicinity  of 

the  location  of  said  lot ;  also  of  one, ,  who  is 

about  forty-eight  years  of  age,  and  has  lived  at 

all  his  life  and  knows  the  lot  in  question,  and  has  a  very  wide 
acquaintance  in  that  vicinity. 

That  none  of  these  people  were  able  to  give  deponent  or  his 
said  deputies  any  information  as  to  the  whereabouts,  or  the  possible 
wberea;bouts,  of  any  of  the  persons  sought  and  above  named. 
That  this  deponent  and  his  said  deputies  inquired  personally  of 
other  people,  old  residents,  and  any  one  they  could  think  of  who 
might  be  able  to  give  the  desired  information,  but  without  avail. 
That  the  deponent  and  his  said  deputies  inquired  of  said  people 
because  by  reason  of  their  age,  their  wide  acquaintance,  their 
familiarity  over  a  period  of  many  years  with  the  locality  in  ques- 
tion, they  would  be  more  likely  than  others  to  be  able  to  give  the 
desired  information. 

Deponent  therefore  deposes  and  says  that  he  has  been  unable 
to  locate  the  whereabouts  of  any  of  the  persons  named  above,  after 
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diligent  seaxcli  and  effort,  as  above  recited,  and  in  his  judgment 
it  will  be  impossible  to  make  personal  service  of  any  papers  on 
said  persons  or  any  of  them  within  the  State  of  New  York,  because 
of  the  inability  to  locate  their  whereabouts. 


Subscribed  and  sworn  to  before  me 
this day  of  .......  1920. 


Notary  Public. 
"  C." 


In  the  Mattek 


OF 


STATE  OF  NEW  YOKK,] 

County  of J 

,  being  first  duly  sworn,  deposes  and  says 

that  he  is,  and  for  several  years  has  been,  an  employee  of  the 

,  of ,  New  York ;  that  some 

weeks  ago  he  was  requested  by  said to  locate 

the  whereabouts,  if  possible,  of  the  following  named  persons,  to  wit : 
********** 

with  a  view  to  making  personal  service  of  certain  papers  upon 
siaid  persons  within  the  State  of  New  York;  thait  this  deponent 
has   personally  made   diligent  search  for  said  persons   alike  in 

and Counties,  and  particularly  in  the 

vicinity  of ,  and  other  places  in  the  locality, 

since  the  property  involved,   to  wit,   a  part  of  said  Lot    .  .  .  . , 

County,  in  which  said  parties  are  supposed  to  be 

interested,  is  situate  not  far  from 

That  this  deponent  has  made  particular  inquiry  from  old  resi- 
dents in  ithat  vicinity,  persons  who  have  lived  vdthin  five  or  ten 
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miles  of  the  lot  in  question  all  their  lives,  and  who  are  well 

acquainted  in  the  northern  section  of Ck)unty  and  the 

southern  section  of County.     ThaJt  after  travelling 

through  this  vicinity  and  inquiring  from  a  large  number  of  per- 
sons, who  by  reason  of  their  long  residence  and  age  this  deponent 
had  reason  to  believe  would  know  the  whereabouts  of  the  persons 
above  named,  if  they  resided  either  in  that  vicinity  or  in  northern 
New  York,  and  who  would  know  any  relative  of  said  parties,  this 
deponent  has  been  unable  to  locate  the  whereabouts  of  said  persons 
or  any  of  them,  or  to  find  any  person  who  knows  said  parties  or 
any  of  them,  or  could  give  this  deponenit  any  idea  of  where  to  find 
said  parties  or  any  of  them. 

That  among  the  parties  whom  this  deponent  interviewed,  were 

the  following  named  persons,  to  wit :     ,  who 

is  a  man  about  fifty  years  of  age,  and  who  is  the  Postmaster  at 

,  only  a  short  distance  from  the  lot  in  question. 

That  as  Postmaster  in  a  small  locality,  he  is  naturally  familiar 
with  the  names  of  all  persons  living  in  the  vicinity,  and  has  a 
wide  acquaintance  among  all  persons  in  the  locality.  That  he  has 
been  Postmaster  for  a  number  of  years  and  has  held  different 

official  positions  in  the  town  of ,  and  in  the 

County  of ,  and  has  a  wide  acquaintance ;  that  he 

stated  to  deponent  that  he  neither  knew  of  any  of  the  persons 
a;bove  referred  to,  nor  had  he  ever  heard  of  their  existence,  or 
tfhe  existence  of  any  of  them. 

That  this  deponent  also  interviewed   , 

who  lives  within  a  few  miles  of  the  property  in  question  and  is 
seventy  years  of  age;  thait  he  has  a  very  wide  acquaintance  all 
through  that  section  of  northern  'New  York,  and  has  had  for  up- 
wards of  fifty  years;  that  he  stated  to  this  deponent  that  he  did 
not  know  any  of  the  parties  above  referred  to  and  never  had  known 
or  heard  of  them  or  either  of  them  and  could  give  deponent  no 
information  as  to  their  whereabouts,  or  where  they  might  be  found. 

That  deponent  further  interviewed ,  who 

is  also  an  old  resident  in  the  vicinity  of  the  property  in  question 
and  is  upwards  of  seventy  years  of  age,  and  is  unusually  informed 
in  regard  to  persons  who  h-ave  lived,  or  who  have  property  or  busi- 
ness interests,  or  who  have  had  for  the  last  fifty  years  in  that 
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vicinity,  and  who'  informed  this  deponent  ^that  he  could  give  no 
idea  of  vsrhere  any  of  the  persons  named  above  could  be  found, 
or  as  to  their  address  or  who  would  be  likely  to  be  able  to  give 
deponent  sudh  information. 

That  deponent  made  like  inquiry  of   , 

another  resident  of  that  vicinity,  upwards  of  seventy  years  of  age, 
with  a  very  wide  acquaintance. 

That  this  deponent  also  conferred  with  one, , 

who  was  for  many  years  the  Postmaster  at ,  back  as 

far  as  the  first  McKinley  Administration,  and  from  that  time 
forward  for  a  great  many  years,   and  as  such  Postmaster  was 

familiar  with  all  persons  getting  mail  through  the 

post-office,  and  persons  living  anywhere  in  that  vicinity,  and  in 
general  had  an  extended  personal  acquaintance  all  through  that 

region.    That  said was  unable  to  give  this  deponent 

any  information  as  to  the  whereabouts  of  any  of  the  parties  above 
named,  or  from  whom  he  could  learn  the  whereabouts  of  any  of 
them. 

That  this  deponent  interviewed  many  other  persons  who  he 
had  reason  to  believe  would  know  the  whereabouts  of  said  parties 
if  ithey  were  to  be  found  anywhere  in  the  State  of  New  York,  but 
without  obtaining  any  information. 

That  by  reason  of  the  foregoing,  this  deponent  makes  oath  that 
to  the  best  of  his  knowledge,  information  and  belief,  after  honest 
and  earnest  effort  made  to  locate  the  whereabouts  of  said  parties, 
that  it  is  and  will  be  impossible  to  make  personal  service  on  them 
or  either  of  them  vnthin  the  State  of  New  York  for  the  reason 
that  they  cannot  be  located. 


Subscribed  and  sworn  to  before  me 
this day  of ,  1920. 


Notary  Public. 
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APPENDIX  XXI. 

STATE  OF  NEW  YOKK  —  Couet  of  Claims. 


STATE  OF  NEW  YOEK. 


Proposal  No.  — 
Claim  No.  


Upoin  reading  and  filing  the  petition  of  the , 

a  domestic  corporation,  duly  verified  on  the    day  of 

,  1920,  and  the  claim  of  said 

for  the  value  of  land  permanently  appropriiaited  by  the  State  of 
New  York  for  public  and  State  park  purposes,  pursuant  to  the 
statute  in  such  case  made  and  provided,  described  as  follows: 
********** 

and  it  appearing  to  the  satisfaotion  of  the  undersigned,  one  of  the 
Judges  of  the  Court  of  Claims  of  the  State  of  New  York,  that 
the  persons  hereinafter  mentioned  and  described,  have,  or  may 
have,  some  right,  title  or  interest  in  and  to  the  above  described 
land,  and  that  none  of  them  have  appeared  or  filed  claims  in  this 
controversy,  and  that  such  persons  are  necessary  parties  for  a 
complete  determination  of  this  controversy ; 

And  it  further  appearing  to  the  satisfaction  of  the  undersigned 

that  the  said has  made  proper  and  diligent 

effort  to  ascertain  the  whereabouts  of  said  persons  without  suc- 
cess, and  that  said  persons  and  their  places  of  residence  are  un- 
known to  said   ,  so  that  personal  service  of 

this  order  cannot  be  made  upon  them,  and  that  the  said 

cannot  with  reasonable  diligence  ascertain  the  place 

or  places  where  the  said  persons  would  probably  receive  matter 
transmitted  through  the  Post  Oifice; 

Now  ON  Motion  of ,  Esq.,  attorney  for  said 

,  the  Attorney-General,  by  Hon , 

See  page  384. 
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Deputy  Attorney-General,  appearing  and  not  objecting;    it  is 

OedeeeDj  tbat 
********** 

be,  and  they  hereby  are  made  parties  to  this  proceeding,  an<J 
hereby  are  directed  to  file  their  claims,  if  they  see  fit  so  to  do,  within 
three  months  as  provided  by  subdivision  4  of  Section  59  of  the  Con- 
servation Law ;  and  it  is  further 

Oedeeed,  that  service  of  this  order  upon  the  persons  above  named 

and  described,  be  made  by  publication  thereof  in ,. 

a  newspaper  published  at    ,   in  the   County  o£ 

,  New  York,  the  county  wherein  said  land  is  located, 

once  in  each  week  for  four  (4)  successive  weeks,  and  that  the 
mailing  of  copies  of  this  order  is  hereby  dispensed  with. 

Dated ,  1920. 


Judge  of  the  Court  of  Claims. 
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APPENDIX  XXII. 

Objection  No 

GENERAL  RELEASE  (Claims) 

Wheeeas,  certain  lands  situate  in  the  County  of , 

State  of  Wew  York,  have  been  appropriated  by  the  State  of  New 
York  for  Barge  Canal  purposes,  which  said  lands  are  shown  on 

appropriation  Map .  .  ISTo ,  now  on  file  in  the  office  of 

tihe  Clerk  of  said  County,  and, 

Wheeeas,  the  title  to  said  lands  at  the  time  of  said  appropriation 

was  claimed  by 

and, 

Wheeeas, 

ha. . . . 

filed  a  claim  for  the  award  for  said  lands  in  the  Court  of  Claims, 
numbered ,  and 

Whei^eas,  the  undersigned  ha .... ,  or  may  have,  some  right, 

title  or  interest  in  and  to  said  lands,  and  a  claim  on  account  of  the 

appropriation  thereof,  to  wit  

(State  nature  of  interest  released) 

and  is  willing  to  relinquish  the  same  in  favor  of  the  said 

Now,  therefore. 

In  Consideeation  of  These  Presents  and  the  sum  of 

dollars  ($ ) 

to  the  undersigned  in  hand  paid,  the  receipt  of  which  is  hereby 

acknowledged,  the  undersigned  hereby  assign.  .,  transfer.  .,  and 

set.  .  over  to  the  said 

personal  representative  and  assigns,  al'l  right,  title  and  interest  in 

and  to  said  lands  and  any  claim,  award  and  judgment,  on  account 

of  the  appropriation  thereof,  and  in  and  to  every  matter  and  thing 

in  any  wise  related  to  the  said  land  so  appropriated,  to  the  end 

that  the  said 


See  pages  413,  453. 
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may  receive  from  the  State  of  I^ew  York  the  full  amount  of  said 
claim  and  any  award  and  judgment  on  account  thereof;  hereby 
remising,  releasing  and  forever  quit-claiming  umto  the  said  claim- 
ant, all  right,  title  and  interest,  if  any,  in  and  to  said  land,  and  in 
and  to  the  claim,  award  and  judgment,  as  aforesaid. 

In  Witness  Wheeeop^  tlie  undersigned,  ha.  . .  .  hereto  set 

hand.  .   and  seal'.  .   this day  of   

191.. 

In  presence  of 

(L-s.) 

(I'.S.) 

STATE  OE  NEW  YOKK,^ 

COTTNTT  OF \ 

On  this day  of 191 .  . ,  before  me 

personally  came 

to  me  known  to  be  the  individual . .  described  in  and  who  executed 
the  foregoing  instrument,  and  acknowledged  to  me  that.  . .  .he. . .  . 
executed  the  same. 


Notary  Public 
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APPENDIX  XXIII. 

GENERAL  RELEASE 
(Appropriation  of  Forest  Lands) 

Proposal  No Objection  No. 


Wheeeas^  certain  lands  situate  in  the  County  of , 

State  of  New  York,  have  been  appropriated  by  the  State  of  New 
York  for  State  and  public  park  purposes,  which  said  lands  are 
descrioed  as  follows: 
and, 

Wheeeas,  the  title  to  said  lands  at  the  time  of  said  appropria- 
tion was  claimed  by 

and, 

Wheeeas, ha.  . 

filed'  a  claim  for  the  award  for  said  lands  in  the  Court  of  Claims, 
numbered ,  and 

Wheeeas,  the  undersigned  ha ... ,  or  may  have,  some  right, 

title  or  interest  in  and  to  said  lands  and  a  claim  on  account  of 

the  appropriation  thereof,  to  wit 

(State  nature  of  interest  released) 

and  is  willing  to  relinquish  the  same  in  favor  of  the  said 

,  Now,  therefore. 

In  Coitsideeation  of  These  Peesents  and  the  sum  of 

dollars  ($ ) 

Jfio  the  undersiigned  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  the  undersigned  hereby  assign.  .,  transfer.  .,  and 

set .  .  over  to  the  said 

g)erBonal  representatives  and  assigns  all  right,  title  and  interest  in 
and  to  said  lands  and  any  claim,  award  and  judgment,  on  account 
•of  the  appropriation  thereof,  and  in  and  to  every  matter  and  thing 
i.n  any  wise  related  to  the  said  land  so  appropriated,  to  the  end 
that  the  said 
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may  receive  from  tlie  State  of  !N'ew  York  the  full 

amount  of  said  claim  and  any  award  and  judgment  on  account 
thereof,  hereby  remising,  releasing  and  forever  quit-claiming  unto 

the  said ,  all  right,  title  and 

interest,  if  any,  in  and  to  said  land,  and  in  and  to  the  claim,  award 
and  judgment,  ais  aforesaid. 

In  Witness  Whereof,  the  undersigned,  ha.  . .  .  hereto  set 

hand .  .  and  seal .  .  this day  of , 

192... 

In  presence  of 

i^.s.) 

(l.  s.) 

STATE  OF  NEW  YOKK,| 
County  of J 

On  this day  of ,  192 .  . ,  before  me 

personally  came 

to  me  known  to  be  the  individual .  .  described  in  and  who  executed 
the  foregoing  instrument,  and  acknowledged  to  me  that ....  he ...  . 
executed  the  same. 


Notary  Public 
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APPENDIX  XXIV. 
ORDER  EOR  JUDGMENT 
STATE  OE  NEW  YORK  —  Court  of  Claims 


Claimant 
against 
THE  STATE  OF  NEW  YORK. 


The  above  claim  for  $ having  been  brought  on  for 

trial  at  a  session  of  this  court  held  at    on 

,  and  claimant     having  appeared  by 

Attorney      and  the  State  having  appeared  by 

Deputy   Attorney-General,    and   the   claimant        having 

made  proof  in  support  of  said  claim,  and  the  Attoniey-Generai 
having  offered  no  proof  and  made  no  opposition  to  an  award  herein 
as  hereinafter  provided,  and  claimant      having  offered  to  accept 

the  sum  of with  interest  on  the  sum 

of  $ from  the   ....   day  of ,19     ,  in  full 

satisfaction  of  said  claim,  and  the  Attorney-General  having  pre- 
sented and  filed  the  written  consent  of  the  Superintendent  of  Public 

Works  to  the  compromise  of  said  claim  for  the  sum  of 

with  interest  on  the  sum  of  $ from  the 

....  day  of ,19     ,  it  is 

Oedeebd,  that  the  clerk  enter  judgment  herein  in  favor  of  the 

claimant       for  the  sum  of   with  interest 

on  the  sum  of from  the  ....  day  of , 

19     ,  in  full  satisfaction  of  said  claim. 


Dated 


Judges  of  the  Court  of  Clavms 


See  page  422. 
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APPENDIX  XXV. 

This  Iwdentuee,  made  and  executed  tMs  ....  day  of 

,  1917,  by  the  undersigned,  GtUaeantt  Tetjst  Company 

OF  New  Yoek^  as  Trustee,  Witnbsseth  : 

Wheeeas,  pursuant  to  the  provisions  of  a  certain  mortgage  and 
deed  of  trust,  made  by  the  Niagara,  Lockport  &  Ontario  Power 
Company  to  The  Standard  Trust  Company  of  New  York,  as 
Trustee,  bearing  date  November  30,  1904,  and  a  certain  supple- 
mental mortgage  and  deed  of  trust,  made  by  the  said  Niagara, 
Lockport  &  Ontario  Power  Company  to  the  Standard  Trust  Com- 
pany of  New  York,  as  Trustee,  bearing  date  February  28th,  1906, 
the  mortgage  and  deed  of  trust  being  recorded  in  Niagara  County 
Clerk's  Office  January  3rd,  1905,  in  Liber  296  of  Mortgages, 
at  page  379,  and  the  supplemental  mortgage  and  deed  of  trust 
recorded  in  Niagara  County  Clerk's  Office  March  26th,  1906,  in 
Liber  306  of  Mortgages,  at  page  498,  power  and  authority  was 
given  to  the  Trustee,  upon  request  of  said  Niagara,  Lockport  & 
Ontario  Power  Company,  to  release  from  the  lien  of  said  mortgage 
and  supplemental  mortgage  portions  of  the  mortgaged  premises 
covered  thereby ;  and 

Wheeeas,  The  Standard  Trust  Company  of  New  York  has  been 
merged  with  the  Guaranty  Trust  Company  of  New  York,  pursuant 
to  Section  36  of  Article  2  of  Chapter  10  of  the  Laws  of  1909, 
and  said  Companies  having  taken  the  name  of  (xuaranty  Trust 
Company  of  New  York;    and 

Wheeeas,  the  State  of  New  York,  on  or  about  November  1st, 
1909,  appropriated  the  lands  hereinafter  described  for  Barge 
Canal  purposes,  which  are  the  premises  shown  on  appropriation 
map  No.  1857,  on  Contract  No.  40;  and  on  or  about  October 
10th,  1910,  the  Niagara,  Lockport  &  Ontario  Power  Company 
filed  a  claim  against  the  State  of  New  York  in  the  Court  of  Claims 
for  the  appropriation  of  said  lands,  being  'Claim  No.  10176 ;  said 
claim  was  tried  in  the  Court  of  Claims  in  the  City  of  Rochester 
on  the  3rd  day  of  October,  1916,  and  said  Court  made  an  award 


See  page  4S4. 


SOO  APPENDIX  XXV 

for  the  appropriation  of  said  lands  in  favor  of  the  Niagara,  Lock- 
port  &  Ontario  Power  Company  and  against  the  State  of  New 
York  in  the  sum  of  $103.94;  and 

Wheeeas,  said  Niagara,  Loekport  &  Ontario  Power  Company 
has  requested  the  Trustee,  in  accordance  with  the  mortgage  and 
supplemental  mortgage  to  release  the  premises  hereinafter  described 
and  the  award  made  by  reason  of  the  appropriation  thereof ; 

Now  Theeefoee,  in  consideration  of  these  presents  and  of 
the  sum  of  One  and  more  dollars,  paid  to  Guaranty  Trust  Com- 
pany of  New  York,  Trustee,  receipt  whereof  is  hereby  acknowl- 
edged and  in  consideration  of  the  payment  by  the  State  to  said 
Niagara,  Loekport  &  Ontario  Power  Company  of  said  sum  of 
$103.94  and  interest,  the  said  Guaranty  Trust  Company  of  New 
York,  Trustee,  hereby  assigns,  transfers  and  sets  over  to  the 
Niagara,  Loekport  &  Ontario  Power  Company,  its  successors  and 
assigns,  all  right,  title  and  interest  in  and  to  the  following  de- 
scribed lands: 

(Insert  description) 

and  in  and  to  any  claim,  award  and  judgment  on  account  of  the 
appropriation  thereof,  and  in  and  to  every  matter  and  thing  in  any 
wise  related  to  l3ie  said  land,  so  appropriated,  to  the  end  that  said 
Niagara,  Loekport  &  Ontario  Power  Company  may  receive  from 
the  State  of  New  York  the  full  amount  of  said  claim  and  any  award 
and  judgment  on  account  thereof;  hereby  remising,  releasing 
and  forever  quit-claiming  unto  the  said  Niagara,  Loekport  &  On- 
tario Power  Company  all  right,  title  and  interest,  if  any,  in  and 
to  said  land,  and  in  and  to  the  claim,  award  and  judgment,  as 
aforesaid ;  retaining  and  holding  the  remainder  of  said  mortgaged 
premises  as  security  for  the  payment  of  said  mortgage,  supple- 
mental mortgage  and  deed  of  trust,  with  the  intent  that  the  lands 
hereby  conveyed  and  any  award  and  judgment  on  account  of  the 
appropriation  thereof  may  be  discharged  from  said  mortgage,  sup- 
plemental mortgage  and  deed  of  trust. 

In  Witness  Whereof,  the  Guaranty  Trust  Company  of  New 
York  has  caused  its  corporate  seal  to  be  hereunto  affixed  and  its 
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corporate  fiignature  to  be  hereunto  subscribed  at  the  hands  of 

its ,  the  day  and  year  first  above  written. 

GuAEAK'TY  Trust  Company  of  New  Yoek, 

By 

Attest  : 


STATE  OF  NEW  YORK| 
County  of  New  York    ^ 


ss.: 


On  this  ....  day  of ,  1917,  before  me  personally 

came ,  to  me  known,  who,  being  by  me  duly 

sworn  did  depose  and  say  that  he  resides  in ; 

that  he  is  the of  Guaranty  Trust  Com- 
pany OF  New  York,  the  corporation  described  in  and  which  exe- 
cuted the  above  instrument;  that  he  knows  the  seal  of  said  cor- 
poration ;  that  the  seal  affixed  to  said  Instrument  is  such  corporate 
seal;  that  it  was  so  affixed  by  order  of  the  Board  of  Directors  of 
said  corporation  and  that  he  signed  his  name  thereto  by  like  order. 


51 
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APPENDIX  XXVI. 
AGREEMENT  IN  RE  APPROPRIATED  LANDS 

Contract  No. Map  No. 

Whereas,  the  lands,  structures  and  waters  bounded  and  de- 
scribed in  the  annexed  map,  have  been  appropriated  for  canal'  pur- 
poses according  to  the  provisions  of  Chapter of  the  Laws 

of ,  as  amended : 

Now,  Theeefoeb,  we,  the  undersigned 

whose  postoffice  address  is 

County  of   ,  New  York,  owner,  and  the 

S'PECiAx  Examinee  and  Appbaiser,  have  agreed  and  determined 
that  the  value  of  the  property  so  appropriated  free  and 
clear  from  any  and  all  liens  or  encumbrances,  and  the  damages 
sustained  by  such  owner  by  reason  of  such  taking  and  appropria- 
tion, is  the  sum  of ($ )f 

which  sum  the  said  owner  agrees  to  accept  in  full  settlement  of  and 
for  any  and  all  claims  and  demands  whatsoever  against  the  State 
which  he  or  his  assigns  or  successors  in  interest  may  or  might 
have  by  reason  of  such  taking  and  appiropriation,  which  amount 
the  Special  Examiner  and  Appraiser  agrees  shall  be  paid  to  said 
owner,  or  his  assigns  or  successors  in  interest,  in  the  manner  and 
at  the  time  hereinafter  stated : 

It  is  Further  Mutually  Agreed,  that  this  contract  shall  be 
presented  to  the  Superintendent  of  Public  Works  for  his  approval, 
and  if  approved  by  him  and  also  by  the  Canal  Board,  the  siaid 
owner  or  his  assigns  or  successors  in  interest  will  execute  and  de- 
liver to  the  People  of  the  State  of  New  York  a  release  or  releases 
of  all  claims  and  damages  growing  out  of  or  arising  from  such 
appropriation,  which  said  release  sihall  be  signed  by  the  owner  and 
his  wife,  if  any,  and  shall  be  duly  acknowledged. 

It  is  Fuethee  Mutually  Ageeed,  that  if  this  contract  is  ap- 
proved by  the  Superintendent  of  Public  Works  and  the  Canal 
Board,  and  if  the  Attorney-General  of  the  State  of  New  York 
approves  of  the  form  and  sufficiency  of  the  release  or  releases  given 
and  delivered  as  provided  for  above,  and  of  the  owner's  title  to 
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said  premises,  and  certifies  his  approval  of  such  release  or  releases 
and  title  to  the  Oanal  Board,  then  and  in  that  event,  the  said  owner 
or  his  assigns  or  successors  in  interest  shall  be  entitled  to  receive 

from  the  State  the  sum  of ($ ) 

with  interest  thereon  as  provided  for  by  the  act  first  above  men- 
tioned. 

It  is  Puether  Ageeed,  that  if  the  release  and  title,  or  either, 
are  not  satisfactory  to  the  Attorney-General,  lihe  said  owner  will 
furnish  forthwith  upon  demand  which  may  be  given  personally 
or  by  letter  to  him  at  his  postoffice  address  as  above,  any  and  all 
chains  of  title,  certificates,  affidavits,  conveyances,  releases  or  other 
instruments,  except  searches,  which  may  be  necessary  to  remedy 
and  correct  the  defects  complained  of,  and  upon  failure  promptly 
so  to  do,  interest  shall  cease  for  the  period  of  such  delay. 

It  is  Puethee  Ageeed,  that  if  the  release  and  title  to  said 
premises  and  appurtenances,  or  either,  are  finally  not  satisfactory 
to  the  Attomey-Oeneral,  the  said  release  shall  be  returned  to  the 
owner  and  this  contract  shall  be  null  and  void. 

I  Witness  our  hands  and  seals  this day  of 

I        ,191.. 

(l.  s.)  Owner 


Ho 

s 


L.  s.)  Owner 

L.  s.)  Owner 

L.  s.)  Owner 

L.  s.)  Owner 
L.  s.) 


O 
o  Special  Exdminer  and  Appraiser. 

Witness  as  to  signature  of 


Approved ,  191 . 


Superintendent  of  Pvhlic  Works. 
Agreement  approved  by  resolution  of  Canal  Board  adopted 
191... 


Secretary. 
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Proposal  'No.  51 

IN  THE  MATTEK  OF  THE  APPEOPRIATION 

OF 

EEAL  PROPERTY 

BY 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

Warren  County, 
Palmer's  Purchase, 
Rear  Division, 
Lot  13. 

Whereas  the  People  of  the  State  of  New  York  pursuant  to 
Section  59  of  Conservation  Law  and  Chapter  146,  Laws  of  1917, 
did  on  the  10th  day  of  March,  1919,  appropriate  land  and  real 
property  in  Adirondack  Park,  Warren  County,  New  York,  de- 
scribed as  follows: 

Palmer's  Purchase, 
Rear  Division, 
Lot  13, 

So   much   as  is   in  the  Town  of   Stony 
Creek  —  the  parcel  supposed  to  contain 
600  acres,  be  the  same  more  or  less; 
Wheeeas,    Conservation    Commission,    State    of    New    York, 
caused  a  duplicate  description  of  the  land  so  appropriated  duly 
certified  with  the  statutory  notice  of  appropriation  endorsed  there- 
on, together  with  notice  of  the  date  of  filing  thereof  in  the  office 
of  the  Secretary  of  State,  New  York,  to  be  personally  served  on 

on  the  10th  day  of  March,  1918. 

The  undersigned, ,  does  hereby  agree  that 

his  claim  for  the  value  of  the  property  appropriated  and  for  legal 
damages  caused  thereby  may  be  adjusted  by  Conservation  Com- 
mission at  the  amount  of  $20,541.48;  and  that  the  Conseirvation 
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Commission  duly  certify  to  the  Comptroller  stating  the  amount  due 
to  me,  for  which  I  agree  to  receipt  and  voucher  in  duplicate. 

In  Witness  Whekeof,  I  have  hereunto  set  my  hand  and  seal 
this  20th  day  of  May,  1919. 

STATE  OF  NEW  YOEK) 
County  of  Albany       ^ 
On  this  20th  day  of  May,  1919,  before  me,  the  subscriber,  per- 
sonally appeared ,  to  me  knoven  and  known 

to  me  to  be  the  person  named  in  and  who  executed  the  foregoing 
instrument  and  he  duly  acknowledged  to  me  that  he  executed  the 
same. 

Notary  Pvhlic. 

Resolution  by  Conseevation  Commission. 
Proposal  No.  51. 

Whereas,  on  the  10th  day  of  Mardh,  1919,  the  People  of  the 
State  of  New  York,  pursuant  to  Chapter  146,  Laws  of  1917,  and 
Section  59  of  Conservation  Law,  duly  appropriated  the  following 
described  land  in  the  Adirondack  Park,  to  wit : 

Warren  County, 
Palmer's  Purchase, 
Rear  Division, 

Lot  13,     so  much  as  is  in  the  Town  of 
Stony  Creek  —  the  parcel  sup- 
posed to  contain  600  acres,  be 
the  same  more  or  less ; 
and 

Wheeeas,  on  the  20th  day  of  May,  1919, ,. 

as  owner,  executed  his  consent  in  writing,  duly  acknowledged,  that 
the  Conservation  Commission  adjust  his  claim  for  the  value  of  the- 
property  appropriated  and  for  the  legal  damages  caused  thereby 
at  the  sum  of  $20,541.48  and  certify  the  same  to  the  Comptroller 
as  tlie  amount  due  him  therefor,  and 

Wheeeas,  the  Attorney  General  has  certified  the  title  of  th& 
land  so  appropriated  to  be  in  the  said 
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Resolved,  that  the  ConservatioiL  'Commission,  subject  bo  the 
consent  of  the  Commissioners  of  the  Land  Office,  does  hereby  adjust 

the  claim  of  the  said for  the  value  of  said  property 

appropriated  and  for  'his  legal  damages  caused  thereby,  at  the 
sum.  of  $20,541.48,  and  that  the  said  sum  be  certified  to  the  Comp- 
troller as  the  amount  due  and  to  be  paid  to  the  said 

on  account  of  such  appropriation,  whidh  adjustment 

is  based  upon  the  following  facts: 

Kepoet  of  Conseevation  CoMMissiosr 

Proposal  No.  51. 

Commissionersi  of  the  Land  Office, 

Albany,  N.  Y. 
Gentlemen : 

On  March  1,  1918,  you  advised  and  consented  to  the  appropria- 
tion of  the  following  described  land, 

Warren  County, 
Palmer's  Purchase, 
Eear  Division, 

Lot  13,  so  much  as  is  in  the  town  of  Stony 

Creek  —  the  parcel  supposed  to 

contain  600  acres,  be  the  same 

more  or  less ; 

which  consent  was  duly  filed  in  the  office  of  the  Clerk  of  Warren 

County  on  April  4,  1918. 

On  May  20,  1919,  after  the  said  parcel  had  been  surveyed  and 

found  to  contain  555.95  acres,    ,  as  owner 

executed  his  consent  in  writing,  duly  acknowledged,  that  the  Con- 
servation Commission  adjust  his  claim  for  the  value  of  the  property 
appropriated  and  for  his  legal  damages  caused  thereby  at  the  sum 
of  $20,541.48  and  certify  the  same  to  the  Comptroller  as  the 
amount  due  him  therefor. 

On  May  20,  1919,  the  Attorney  General  certified  the  title  to 

said  land  so  appropriated  to  be  in  the  said 

On  May ,  1919,  the  Conservation  Commission  duly 

adjusted  said  claim  of at  $20,541.48,  subject 

to  the  consent  of  the  Commissioners  of  the  Land  Office,  which 
adjustment  was  based  upon  the  foltowing  facts: 
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(State  facts.) 

The  Conservation  Commission,  therefore,  respectfully  requests 
that  the  'Commissioners  of  the  Land  Office,  pursuant  to  Chapter 
569,  Laws  of  1916,  and  Chapter  146,  Laws  of  1917,  as  amended, 

consent  to  the  adjustment  of  the  said  claim  of 

on  account  of  such  appropriation  at  $20,541.48  and  to  Ifhe  certifica- 
tion of  said  amount  to  the  Comptroller  for  payment ;  and  that  they 
approve  a  voucher  therefor. 

Yours  truly. 


Eesolution  of  the  Commissionees  of  the  Land  Office. 

Eesolved,  That  upon  the  report  of  the  Conservation  Commis- 
sion to  us,  dated  May ,  1919,  consent  is  hereby  given,  pursu- 
ant to  Chapter  569,  Laws  of  1916,  and  Chapter  146,  Laws  of 

1917,  as  amended,  to  the  adjustment  of  the  claim  of 

at  $20,541.48,  on  account  of  the  appropriation  of  the  land  described 
in  said  report  and  to  the  certification  of  suCh  amount  by  the 
Conservation  Commission  to  the  Comptroller  for  payment;  and 
that  a  voucher  be  approved  thetrefor. 


Certificate  foe  Voucheb. 

State  of  New  York. 

Commissionees  of  the  Land  Office. 

The  adjustment  of  the  claim  of at  the  sum 

of  $20,541.48,  on  account  of  the  appropriation  of  the  land  described 
in  this  voucher,  was  approved  by  resolution  of  the  Commissioners 

of  t!he  Land  Office  at  a  meeting  thereof  held  the day  of 

June,  1919,  and  such  resolution  was  entered  in  the  minutes  of 
said  Commissioners  of  the  Land  Office. 

Albany,  IST.  Y.,  June ,  1919. 

Secretary,  Commissioners  of  the  Land  Office. 
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Certificate  by  Conservation  Commission. 

Proposal  No.  51. 

Hon.  Eugene  M.  Travis, 

Comptroller  of  the  State  of  New  York. 
Whereas,  on  the  10th  day  of  March,  1919,  the  People  of  the 
State  of  New  York,  pursuant  to  Chapter  146,  Laws  of  1917,  and 
Section  59  of  Conservation  Law,  duly  appropriated  the  following 
described  land  in  the  Adirondack  Park,  to  wit : 
Warren  County, 
Palmer's  Purchase, 
Rear  Division, 

Lot  13,  so  much  as  is  in  the  Town  of 
Stony  Creek  —  the  parcel  sup- 
posed to  contain  600  acres,  be 
the  same  more  or  less;  and 

Whereas,  on  the  20th  day  of  May,  1919, , 

as  owner,  executed  his  consent  in  writing,  duly  acknowledged, 
that  the  Conservation  Commission  adjust  his  claim  for  the  value 
of  the  property  appropriated  and  for  his  legal  damages  caused 
thereby  at  the  sum  of  $20,541.48  and  certify  the  same  to  the 
Comptroller  as  the  amount  due  him  therefor ;  and 

Whereas,  the  Attorney  General  has  certified  the  title  of  the 

land  so  appropriated  to  be  in  the  said ;  and 

Whereas,  the  Conservation  Commission  did  on  the 

day  of  May,  1919,  adjust  the  claim  of  the  said 

for  the  value  of  the  said  property  appropriated  and  for  his  legal 
damages  caused  thereby  at  the  sum  of  $20,541.48 ;  and 

Whereas,  the  Commissioners  of  the  Land  Office  on  the 

day  of ,  19 .  . ,  pursuant  to  Chapter  569,  Laws  of 

1916,  and  Chapter  146,  Laws  of  1917,  as  amended,  duly  consented 
to  the  adjustment  of  the  said  claim  at  the  said  sum  of  $20,541.48 
and  to  the  certification  of  said  amount  to  the  Comptroller  for  pay- 
ment, and  have  approved  a  voucher  therefor ; 

The  Conservation  Commission  hereby  certifies  the  amount  due 

and  to  be  paid  to  the  said on  account  of  such 

appropriation  to  be  the  sum  of  $20,541.48. 
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In  Witness  Wheeeof,  the  Conservation  Commission  ihas 
caused  its  official  seal  to  be  hereunto  affixed,  and  these 
presents  to  be  signed  by  its  Commissioner  and  attested 
by  its  Secretary  this day  of  June,  1919. 

Conservation  Commission, 
New  York. 


» 

Attest  :  Commissioner. 


Secretary. 
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AGEEEMEISTT    UsT    KEFEEENCE    TO    THE    SALE    OF 
FOEEST  LANDS  TO  THE  STATE  OF  NEW  YOEK. 

(Chapter  569,  Laws  of  1916,  and  Chapter  146,  Laws  of  1917, 

as  amended.) 


Peoposal  No. 


Whereas,  the  undersigned  is  the  owner  of  certain  lands  herein- 
after described  and  has  offered  the  same  for  sale  to  the  People 
of  the  State  of  New  York,  through  the  Conservation  Commission, 
for  State  park  purposes,  and 

Wheeeas,  said  Conservation  Commission  has  made  a  physical 
examination  of  said  lands  and  of  the  timber  thereon  and  has 
offered  the  undersigned  the  price  of  $ per  acre, 

Now  Theeefoee,  the  undersigned , 

whose  post-office  address  is ,  County  of , 

N.  Y.,  owner,  hereby  agrees  to  sell  and  convey,  by  warranty  deed, 
free  and  clear  from  any  and  all  liens  and  incumbrances,  to  the 
People  of  the  State  of  New  York,,  said  lands  hereinafter  described 

for  the  sum  of  $ per  acre.    Said  deed  to  be  delivered 

when  the  undersigned  is  notified  by  letter,  from  the  Attorney 
General,  directed  to  the  undersigned  at  the  aforesaid  address, 
demanding  said  deed. 

It  is  FtTETHEE  Ageeed  that  this  agreement  shall  be  subject  to 
the  approval  of  lihe  Commissioners  of  the  Land  Office  as  to  pur- 
chase, and  subject  to  the  approval  of  the  Attorney  General'  as  to 
title,  and  of  the  Comptroller  as  to  description  and  area. 

It  is  understood  that  the  title  to  the  lands  hereby  offered  for 
sale  is  subject  to  examination  and  approval  by  the  Attorney  Gen- 
eral, and  that  the  undersigned  will  cooperate  with  the  Attorney  Gen- 
eral and  submit  to  him  all  title  papers  which  he  has,  and  obtain 
and  furnish  additional  information  and  papers  whenever  required 
by  the  Attorney  General,  including  affidavits,  conveyances   and 
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releases.  If  the  undersigned  has  no  search  or  abstract  of  title  of 
said  lands,  same  is  to  be  procured  by  the  State. 

It  is  Ftjethee  Ageeed  that  if  this  agreement  is  not  approved 
bj  the  Commissioners  of  the  Land  Office,  or  if  the  title  to  siaid  lands 
is  not  appiroved  by  the  Attorney  General,  or  if  the  description  and 
area  is  not  approved  by  the  Comptroller,  this  agreement  shall  be 
null  and  void. 

It  is  Fuethee  Ageeed  that  the  undersigned  will  pay  and  dis- 
charge all  taxes  and  assessments  against  said  lands  to  the  time 
of  the  recording  of  the  conveyance  thereof  to  the  State  and  that 
no  interest  on  the  purchase  money  here  expressed  shall  be  allowed 
to  the  undersigned  on  the  consideration  herein  expressed. 

The  lands  herein  referred  to  are  described  as  follows : 


In  Witness  Wheeeof,  the  undersigned  has  hereunto  set  his 
hand  and  seal  this day  of ,  191 .  . 

Witness  : 


L.    S. 

Owner. 

-[..  R. 

Owner. 

ss.: 


Conservation  Commissioner. 
STATE  OE  NEW  YOEK,| 

County  of J 

On  this day  of ,  191 .  . ,  before  me 

personally  came 

to  me  knovsm  to  be  the  individual      described  in  and  who  executed 

the  foregoiiig  instrument  and 

acknowledged  to  me  that      he      executed  the  same. 


The  purchase  of  the  land  herein  described  at  the  price  therein 
stated  was  approved  by  resolution  of  the  Commissioners  of  the 
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Land  Office  at  a  meeting  thereof  held  the day  of 

,  191. .,  and  such  resolution  was  entered  in  the 

minutes  of  said  Commissioners  of  the  Land  Office. 
Albany,  N".  Y., 


Secretary,  Commissioners  of  the  Land  Office. 
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law,   property  lacquired   under 141 

Consideration,  equitable   458 

Consolidation  of  corporations 413,  459,  589 

Consolidations  and  mergers,  distinction  between 459,  460 

Constitutional  defects   512 

grounds,  defects  on 512 

Construction  of  letters-patent 242 

of  wills 441 

permanent  appropriation  for 45 

Constructive   eviction    485 

notice 192,  195,  204 

possession 427,  429,  485,  490,  522,  561,  564 

—  action  to  determine  claim  to  lands 579,  581 

Contingent  remainder 420 

Contractors  for  State,  liability  of 364 

Contracts  of  sale  of  lands 35,  212,  367 

Conversion 367 

equitable 443 

Conveyances  between  husband  and  wife 458 

by  guardian 438 
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by  infants 437 

by  Supervisors 569 

improperly  recorded   186,  192 

of  canal  lands 329,  340 

to  executors,  voidable 424 

unrecorded 175,  186 

what  are   192,  205 

when  recordable    192 

iCopies  of  records,  certified 85,  203 

Corporation  acting  as  attorney 362 

without  power  to  take  and  convey  land 428 

Corporations,  bridge  —  merger  459 

consolidated 413,  459,  589 

—  creatures  of  government 348 

dissolved 370,  467,  589 

electric  light  —  merger  or  consolidation 461 

expired. 370,  589 

filing  map  99,  381,  389 

foreign 370 

may  own  lands 370 

mergers 413,  459,  589 

mortgages  by   462 

Counties,  creation  of 183 

time  of  erection 184 

County  clerks   184 

line  between  New  York  and  Queens 306 

sale  by 568 

sale  to  568 

treasurer,  sale  by 568 

tax  deed  by 502,  568 

Court  of  Claims 218 

awards  by  36,  354 

calendar  practice   364,  382 

creation  of   357 

jurisdiction   of    357 

Courts,  conflict  between  Legislature  and 523 

Covenant  to  build  fences 438 

Covenants,  negative   440 

positive 440 

restrictive < 299,  387 

running  with  land 440 

Creditors 379 

assignee  for   586 

judgment 98,  372 

of  decedent   379,  380 

Crossings,  grade  118 

grade,  elimination  of 407 

railroad  grade  118 

Curative  Acts  489,  500,  503,  505 

Curtesy,  tenant  by 445,  589 
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Dam  in  Mohawk  River 338 

Damages  resulting  from  highway  construction 118 

when  award  not 414 

Dead  grantee 371 

Debtor  and  Creditor  Law 586 

Decedent,  creditors  of 379 

Decedent's  property,  sale  of 425 

Decisions  —  abandoned    canal   lands 323 

—  lands  under  water 267 

of  general  importance 1 

Declaration   of   heirship 206 

Declared  trusts   584 

Decrees,  judicial  588 

Dedication 113,  114,  399,  587 

Deeds  by  Comptroller 555 

by  infants   437 

conditions 300,  302,  313,  439,  440 

covenants 299,  387,  438,  440 

defective 547 

delivered  to  third  person 436 

effect  of,  as  to  mortgages 455 

on  lands  under  water 302 

exception  in   15,   152,  243,  439 

for  third  parties,  void 439 

forged 181,  195 

from  heir 179 

grantee  dead,  when  given 371 

ineffectual 558 

lost 195,  441 

no  basis  in  fact  for,  tax 520 

none  in  fact  without  notice 521 

none  in  form  or  fact 520 

notice  of  unrecorded 174 

of  canal  lands 44,  329,  340 

of  awards    37,  414 

prohibition  in   314,  439,  440 

reservation  in    439 

restriction   in    314,  440 

unrecorded,  notice  of 174 

Defective  acknowledgment   193 

deeds 547 

descriptions 549 

grants 239 

title 212 

Defects,   classification   of 516 

constitutional 512 

in   assessment    523 

jurisdictional 510 
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on  constitutional  grounds 512 

not  in  the  proceedings 518 

not  within  Section  132,  Tax  Law 518 

within  Section  132,  Tax  Law 523 

Definite  acres 552 

description 552 

Department  of  Docks  and  Ferries 267,  280 

Deposit  of  awards 419,  421,  470 

distribution  of   34,  470 

Deputy,  certificate  by 93 

Descent,  statutes  of 588 

Description  and  estate  taken 88,  149 

defective 549 

definite 552 

indefinite 375,  547 

mistake  in   Note,  375 

of  land   149,  214 

reciting  acres    550 

Direct  legislative  abandonment 327 

Disbursements  allowed  in  Court  of  Claims 119 

Discharge  of  ancient  mortgage 450 

of  attorney  363 

of  mortgage  453; 

Disclaimer  of  title 586 

Dismissal  of  claims 382 

Dispossession  by  judgment 488 

Dissolved  corporations  370,  467,  589 

Distinctions  between  grants 302 

between  mergers  and  consolidations 459,  460 

Distribution  of  awards 34,  470 

of  deposits  34,  470' 

Districts,  union  water 221 

Ditch  along  highways 116 

Divorce,  effect  on  dower 458 

Dock,  access  to 313 

private 271,  297,  313,  314 

public 271,  293,  295,  296,  303,  313 

Dockage,  rates  of 267,  296 

Docks,  approaches  to 301 

Docks  and  ferries,  commissioner  of 267,  280 

definition  of   298 

license  to  erect 292 

Documents,  ancient  —  maps   203 

Double  assessments    529 

Dower 100,  378,  391,  457,  458,  589 

inchoate 378 

joint  tenants   379 

vested 378 

value  of   391 
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Drainage 221 

Drains  along  highways 116 

Driveway  in  common 435 

Due  process  of  law 31,  493,  513 

Duty  —  covenants 440 

E 

Early   commerce  grants 290 

history  —  canal   lands    41,  43 

records 168,  228,  229 

""  Easement,  pure '' 387 

Easements 97,  105,  314,  346,  385,  416 

appropriation  of    106,  341 

award  subject  to   416 

by  prescription   436 

private 404 

public 405 

railroad 342 

value  of 395 

Education  Law  234 

Effect  of  deed  of  uplands  on  lands  under  water 302 

of  interference  with  lands  under  navigable  waters 260 

of  letters  patent  242,  290,  306 

of  permits 61 

of  recording  acts    181 

of  sale  by  execution 37 

of  service  of  notice 104 

Ejectment 38,  170,  173,  211,  483,  485,  580 

Electric  light  corporations  —  consolidation  or  merger 461 

Elimination  of  grade  crossings 407 

Eminent  domain   31,  35,  585 

Encroachments   on  highways 113,  115 

Entirety,  tenants  by 366,  455 

tenants  by,  of  mortgages 455 

^ntry,  appropriation  by 34,  38,  364 

appropriation  by,   without 39,  52 

illegal 38 

under  tax  deed  488,  539 

"Eqitable  consideration  458 

conversion 443 

title 192 

Equity,  action  in,  for  possession  of  lands 426,  577 

Escheated  lands   234,  585 

Estate,  life,  value  of 417 

taken 88,  149 

Estates,  vesting  of   '. 445 

Estoppel : 

by  accepting  amount  of  award 38 
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of  infant  for  failure  to  disaffirm 437 

right  of  way  lost  by  non-uger 156 

statement  by  owner  against  interest 195 

titles  arising  as  a  result  of 586,  590 

when  State  not  estopped  from  questioning  its  stipulation 197,  381 

when  subsequent  purchaser  cannot  question  prior  mortgage 181 

when  validity  of  tax  deed  cannot  be  questioned 607 

Eviction,  actual 485 

constructive 485 

Evidence  of  occupation 195 

rule  of  536 

Examination  of  title 166 

Examiner,  special  472 

Exceptions 15,  152,  243,  439 

for  whose  benefit 1^3 

Exchange  of  lands 330 

Exclusive  remedy  —  tax  deeds 574 

Execution  of  wills 442 

Executors 368 

appropriation  from 36 

awards  to  415 

claims  by 36,  368,  415 

conveyance  to,  voidable 424 

surviving 368 

Existing  lakes,  canal  in 84 

rivers,  canal  in 84 

Expired  corporations   370 

Express  authority 350 

trusts 584 

Extension  of  debt  by  payment 450 

Extend  tax,  failure  to 533 

Extent  of  appropriation   32 

F 

Eailure  of  public  bidding 520 

of  supervisors  to  extend  tax 533 

of  title    240 

liability  of  the  State 241 

to  assess  known  lots 528 

to  give  taxpayer  notice 530 

to  reassess  rejected  tax 520 

unpaid  tax   519 

to  report  unpaid  tax 519 

to  verify  tax  rolls 528 

Fatally  jurisdictional  defects 511,  512 

Fee  in  highway 374,  401 

naked 271,  403 

—  nominal  value 385,  402,  416 

54 


850  mCEX 

Fee  —  Continued  Page 

ownership 292,  294,  385,  394,  399 

simple 312 

Feeders,  canal   62,  65,  67 

Fences,  boundary   434 

covenant  to  build 438 

Filing  map,  appropriation  by 33,  103,  384 

by   railroad    company 389 

notice  of  appropriation 33,  102,  364 

Filling  in  lands  under  water 265 

Fish  Creek   66 

Fisheries  rights  309 

Fixtures 96,  376 

appropriation  of   95 

Flood  maps    97 

Flooded  land    373 

Force  and  effect  of  permits 61 

Foreclosure   pending   condemnation 416 

purchase  under  mortgage 235,  378,  589 

void 378,  425 

Foreign  corporations   4 370 

Foreshore 259,  309 

highways  along 255,  262,  286 

Forest  Commission  490 

lands,  adjustment  for 146 

a.ppropriatlon  of   141 

how  acquired   146 

preserve 135 

Forfeiture 11,  78,  397 

Forged  deed   181,  195 

Forms    of   agreement — Conservation    Commission 479 

of  letters-patent. 239,  290,  302 

of  surrender  of  letters-patent 309 

Foster  parent 369 

Franchises : 

abandonment  of    396 

are  the  subject  of  ownership 9S 

grants  to  do  certain  things  may  be 314,  393 

licenses  to  erect  docks  are 293 

revocable 396 

rights  to  fill  in  lands  under  water  are 313 

to  maintain  toll  bridges 81 

value  of   393,  395 

Fraud,  estoppel  based  on 507 

Freeholders,  grants  or  patents  for 242 

Full  beneficial  enjoyment  grants 295 

Fund,  canal  42,  235 

common  school  234 
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General  Railroad  Act  of  1850 65 

Gold  and  silver  mines 16 

Good  assessment  522 

Government,  State,  organization  of 1,  309 

Governmental  ownership  401 

regulation 349 

rights  of  State 3,  18,  26,  349 

trust  powers  402 

Grade,  change  of 406 

crossing 118 

elimination  of   407 

Grant,  power  to   20,  273 

power  to  withhold 273 

to  city  of  New  York 284 

Grantee,  dead    371 

Grants,  beneficial  enjoyment   293 

by  Dutch  government   7 

by  King  of  England 2 

classification  of    286,  294 

collateral  attacks  against 304 

colonial 6,  8,  28,  184,  187,  229,  309 

commerce 290,  293,  295,  303 

confirmatory 239 

defective 239 

distinctions  between 302 

early  commerce   290 

effect  of 242,  290,  306 

first 284 

full  beneficial  enjoyment 295 

legislative 12,  231,  284 

value  of 294,  295,  393 

of  lands  under  water,  history  of 270 

prohibited 239 

public 187 

reservations  in   296,  302,  313 

restricted  beneficial  enjoyment 295 

State 312 

successive. 188 

surrender  of  309 

to  tenant  in  common 287 

to  upland  owner   286,  307 

unqualified 281 

validity  of 242,  306 

value  of  294,  295,  393 

water 270 

^'  Great  Road  "  in  Richmond  county 114 

Greater  public  necessity 349 

•Grounds,  defects  on  constitutional 512 
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Gross,  rights  in 387 

Guardian,  deed  by 438 

m  socage 424 

purchase  by,  when  void 423 

Guardians  ad,  litem 361 

appointment  of   361 

nv/nc  pro  tunc 361 

security  by 381 

H 

Harbor  line 257,  263 

Heir,  deed  from 179 

Heirs-at-law 169,  175 

Heirs,  claims  by 36ft 

Heirship,  declaration  of 206 

proof  of 180 

recital  of  171,  194 

Highway  bridges  over  canals 132; 

construction,  damages  resulting  from 118 

Highways 16,  17,  111,  117,  157 

abandonment  of 115,  158,  255 

acceptance  of   401 

appropriation  for   122 

along  foreshore   255,  262,  286 

altering 118,  120,  158 

by  user   399 

change  of  grade  of 406 

dedication  of  113,  114,  399,  587 

ditch  along lift 

encroachments  on 113,  115 

in  Forest  Preserve 159 

land 281,  392 

in 374,  401 

lands  bounding  90,  554 

non-use  of   114,  255 

obstructions  in   113,  114 

on  canal  lands 120 

ownership  of  Ill,  117,  118,  158 

private 158,  374 

property  within   124,  405 

public 158 

access  to  325,  331,  405 

right  to  travel 405 

record  of  113 

relocated 119 

resulting  from  canal  construction US 

State 116,  157 

under  colonial  patent 113. 
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value  of 399 

water 22,  25,  76,  112,  281,  392 

when  fee  not  excepted 17,  114 

passes  with  adjacent  lands 91,  114 

width  of  112,  116 

Historical  places  223 

History,  early,  of  canal  lands 41,  43 

of  grants  of  land  under  water 270 

of  Salt  Spring  lands 243 

Holmes-Hutchinson  map   51 

Husband  and  wife,  conveyances  between 458 

legality  of  marriage 371,  456 

partition  between  458 
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Ice 59,  374 

on  canals  and  other  waters 59,  374 

Illegal  entry 38 

marriage 371,  456 

tax 492 

Implied  authority  to  condemn 350 

condition  in  tax  deed  that  tax  has  not  been  paid 535 

limitations 280 

trusts 589 

Improvement,  river    219 

Inchoate  right  of  dower 378 

Incompetents,  claims  of,  when  realty 473 

property,  sale  of 37 

Incumbrances , 385 

pole  lines   are 162 

Indefinite  description    375,  547 

Indexes 190 

Indians,  purchase  from 2 

Individual,  complete  title  in 246 

how  compensation  acquired  by 353 

how  title  acquired  by 229 

non-resident  land  assessed  to 524 

Ineffectual  deeds  558 

Infants,  claims  of,  when  realty 473 

deeds  by   437 

guardians  for 438 

property,  sale  of  37 

In  gross,  rights  387 

Inherent  power  to  grant  lands 21,  273 

Injunction 99 

Insane  wife 457 

Institutions,  State 226 
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acknowledged 194,  203 

record  of 204 

necessary  for  approval  of  title 202 

recitals  in 169,  171,  587 

recordable 193 

Intention  not  controlling  in  tax  deeds 553 

Interest,  community  of 387 

on  awards  417 

on  judgments   469 

Interests,  outstanding  413 

part 388,  416 

Interference  with  lands  under  navigable  waters,  effect  of 260 

Intermediary  sources  of  title 582 

Interpleader  in  Court  of  Claims 34 

Interstate   bridges    133 

Interstate  park,  Palisades 225 

In  transitu  379 

Invalid  assessments   522 

Inverse  order  of  alienation 378 

Irregularities  —  tax  proceedings 493,  497 

Islands  formed  by  accretion 23 

Isolated  land,  claim  for 373 

J 

Joint  tenants    367,  379 

survival  of   588 

Judgment  creditors  98,  372 

debtors'  lands,  title  to 586 

order  for 422 

Judgments,  amendment  of 468 

of  Court  of  Claims 468 

amendments  of   468 

deposit  of  470 

distribution  of 470 

interest  on   469 

payment  of 470 

Judicial  acts  of  assessors  a,nd  supervisors 513,  532 

decrees,  titles  as  a  result  of 588 

duty  of  supervisors 533 

notice. 384 

no,  of  private  surveys 558 

Jurisdiction  of  Court  of  Claims 357 

Jurisdictional  defects  —  tax  proceedings 510 

fatally , 512 

requirements 493 

slightly 512 

Jury,  right  of  trial  by 482 

Jits  privatiom   272,  319 

publicum 272,  319 
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King  of  England,  grants  by 2 

rights  of   272 

Known  lots,  assessment  of 528 

L 

Laches 431,  544,  577 

Lakes : 

Candarqua 25 

Cayuga 25,  97,  108 

Champlain 47,  49,  84,     97 

Erie 41,     49 

Hemlock 3 

Michigan 274,  275 

Oneida 84 

Onondaga 84,  243,  244 

Ontario 3,  6,  56,     97 

Otsego 25 

Owasoo 25,  89,  334,  335 

Seneca 4,  25,  44,  49,  97,  109 

Skaneateles 25,  50,     71 

Land  Board 284 

Land  transportation   340 

Lands,  appropriation  of 45,  48,     85 

at  Albany 22,  53,  109,  132,  226,  227,  269 

at  Amsterdam 224 

at  Auburn 334 

at  Black  Rock  68 

at  Brookhaven 253 

at  Buffalo 84,  109,  270,  304 

at  Chicago 274 

at  ayde 84 

at  Cohoes 75 

at  Fairport 84 

at  Flushing  Bay  273 

at  Fort  Edward  84 

at  Hinckley 107 

at  Hudson 284 

at  Ithaca 108 

at  Kingston 110,  224 

at  Little  Falls   6,     56 

at  Lockport 84 

at  Lyons 109 

at  Meehanicville. 8 

at  Montour  Falls   109 

at  Newburgh 110,  224,  227 

at  New  York 21,  23,  37,  109,  110,  224,  249,  255,  267 

278,  281,  285,  298,  304,  305,  423 

at  Oswego 109,  226,  270 

at  Poughkeepsie 110,  227 
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at  Rensselaer 132: 

at  Rochester 3,  84,  109,  342 

at  Rome IDS' 

at  Saratoga  Springs   137,  223 

at  Schenectady 7,  8,  130,  230,  327 

at  Staten  Island  270- 

at  Syracuse 18,  69,  84,  109> 

at  Tonawanda 47,  109 

at  Troy 83,  109,  27a 

at  Utica 6,  109 

at  Waterford 84 

at  Wa.tkins 109 

at  West  Seneca  551 

at  West)  Troy 53- 

at  Yonkers 110 

Barge  Canal 80 

canal 41,  49,  322^ 

sale  of  331 

conveyance  of  canal  329,  340 

escheated 234,  585 

exchange  of 330' 

in  western  New  York 3 

maps  of  canal 51,     97 

old  canal 41 

partnership 193 

private 348 

public 348,  372- 

railroad,  value  of  394 

Salt  Spring 243 

State 225,  236 

occupied  by  individuals 22 

unappropriated  State   13,  234 

under  navigable  waters 248,  392 

value  of 392' 

under  water,  history  of  grants  of 270 

limitations  of  power  to  grant 281 

Lapsed  legacy 448 

Late  canal  maps  54 

Law,  Barge  Canal  81 

Canal 45 

due  process  of 31,  493,  513 

of  probability 397 

State 27 

Lease  of  waters   69,     77 

perpetual 314' 

Legacy,  lapsed  448 

lien  of  447 

when  a  charge  against  land 380 

when  effective 448' 
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Legal  right  to  assess 527 

Legatees 380 

Legislation,  retrospective,  curing  defects ^^^ 

Legislative  acts  abandoning  canal  lands 324,  327 

despotism  —  title  by  void  tax  deed 573 

grants 12,  28,  231,  284 

value  of 294,  295,  393 

Legislature,  conflicts  between  courts  and 523 

grants  by   12,  231,  284 

Lessee 69,  76,    99 

Letters-patent,  actions  to  vacate 303,  308 

construction  of   242 

delivery  of   189 

effect  of  242,  290,  306 

form  of   239,  290,  302 

validity  of  242,  306 

Liability  of  State  oflScials  or  contractors 364 

License '. 157,  342 

abandonment  of 396 

by  acquiescence  398 

cancellation  of  344 

revocable,  value  of 396 

value  of    294 

Licensee 99 

Licenses  to  erect  docks 292 

to  erect  shed  piers 268 

Lien  of  legacy   447 

Lienors 378 

Liens,  attorneys 362 

created  by  assessments   514 

when  assessments  are 514 

Life  estate,  value  of 417 

tenants 366,  433,  444 

Limitation  of  time  to  bring  equity  action  —  tax  deed 577 

Limitations  as  to  appropriations 32 

by  implication   280 

of  power  to  grant  lands  under  water '. .  .  281 

Limitations,  Statutes  of: 

actions  to  remove  clouds  on  title 573 

adverse  possession  against  State 19,     21 

against  State  —  advertisement  by  Comptroller 490 

section  131  of  the  Tax  Law 503,  506 

section  132  of  the  Tax  Law 506,  536 

when  remedy  of  creditor  of  decedent  is  barred 380 

when  remedy  of  ovnier  of  land  appropriated  or  condemned  is  barred . .   104 

with  respect  to  tax  deeds 486 

Line  between  New  York  and  Queens  counties 306 

pier 262 

pipe,  companies 66,  346 
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Lines,  boundary 434 

pole. 161,  343,  385 

his  pendens 456 

•'  Littoral  "  owner  253 

Loan  commissioners'  mortgages  227,  235 

Locating  lands  assessed 550 

Lost  bond  453 

deed 195,  441 

Lots,  cemetery  , 375 

failure  to  assess  known 528 

M 

Manner  of  serving  notice  of  appropriation 33,  45,  102,  215 

Hap,  appropriation  by  filing 33,  103,  364 

corporation  filing 99,  381,  389 

Maps: 

ancient  documents    203 

attached  to  claims  —  Court  of  Claims 361 

"  blue  line  " 52,     65 

certified  copies  of 203 

flood 97 

—  generally 202 

harbor  line 265 

Holmes-Hutchinson 51 

la,te  canal   54 

miscellaneous 53 

of  canal  lands 42,  43,  51,  85,     97 

of  forest  lands .' 149 

of  lands 97 

of  unappropriated  lands 13,  16,  231,  237 

of  waters 97 

—  presmptive  evidence 65 

Schillner,  of  canal  lands 53 

showing  easements   97 

newly  located  streets   400 

rights 97 

where  filed    61,    97 

Market  value  408 

Marketable  titles 211 

value  of   369,  420 

Marriage  Illegal,  effect  of 371,  456 

Massachusetts,  claim  of  title  by 3 

Mergers  and  consolidations,  distinctions  between 459,  460 

Mergers  of  corporations 4r3,  459,  589 

of  mortgages 462 

—  tax  titles  561 

Method  of  appropriation 32 

Methods  of  officials,  careless  or  lax 575 
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Minerals 156,  161 

Mines 16,  156,  161 

Ministerial  act —  notice  to  taxpayer 532 

Miscellaneous  agreements  480 

maps 53 

records 194 

State  institutions   226 

Mistake  in  description Note,  375 

Mortgage  foreclosure  235 

Mortgaged  premises,  condemnation  of 416 

Mortgagee  in  possession  426,  590 

Mortgagees,  claims  by 377,  448 

rights  of   454 

Mortgages,  assignment  by  delivery 452 

by  corporations  462 

discharge  of  ancient 450 

how  affected  by  deed 455 

loan  commissioners   227,  235 

—  merger 452 

possession  of   451 

presumption  of  payment  of 449,  451 

release  by  trustees  453 

release,  part  of  premises 453 

rights  of  mortgagee 454 

satisfaction  of  453 

—  tenants  by  entirety 455 

Municipality,  adverse  possession  against 21,  433 

paying  taxes    545 

when  trustee   ; 372 

Municipalities,  claims  by 372 

condemnation  by   35,  348 

Municipal    property    in    streets 405 

rights 25,  372,  405 

Muniments  of  title 188 
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Naked  fee   271,  403 

power  of  sale 369 

prohibition  as  to  use  of  property  void 440 

Navigable  streams    17,  24,  335 

waters,  lands  under  3,  248,  392 

Necessary  instruments  to  approve  title 202 

Necessity,  certificate  of 85,  88,     93 

for  appropriation  32,  123 

certificate  of   85,  88,     93 

greater 349 

of  passage  along  foreshore 309 

rights  of  way  by 154 
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Negative  covenants    440 

duty 440 

New  channels  of  canals 84 

New  York  City  Charter 266 

Consolidation  Act    265 

New  York  County   306 

State   Bridge  and   Tunnel   Commission 480 

Next  of  kin,  claims  by 370 

No  value 402 

Nominal  value 385,  402,  416 

Non-navigable  streams    7 

Non-resident   assessed   resident 523,  524 

assessed  to  individual 524 

assessment 202 

lands.  Act  of  1855  applies  only  to 509 

resident  assessed 524 

Non-user    of    franchise 396,  397 

of  highway 114,  255 

of  license 397 

of  right  of  way 156 

Northern  Inland  Lock  Navigation  Co 55 

Notice,  actual   195 

appropriation    by    33,  364 

assessment  without   529 

constructive 192,  195,  204 

definition  of   104,  514 

failure  to  give  taxpayer 530 

about    original   tax 530 

by  school  trustees 532 

of    re-levy    of    tax 531 

judicial 384 

no  presumption  of  service  of,  by  holder  of  tax  deed 522 

of  appropriation,  record  of 45 

service  of  33,  34,  42,. 45,  98,  102,  215 

by  filing  of   33,  102,  364 

personal  service  of 102 

of  assessment 491 

«f  collection  of  taxes 492 

of  private  surveys,  no  judicial 556 

of  redemption 492 

of  tax  deed    521 

of  unrecorded  deed    174 

presumption  of  192 

Te-assessment  without   529 

record  of  tax  deed 490,  521,  535,  539,  549 

service  of,  on  occupant  of  lands  sold  for  taxes 563 

what    is    ■ 34,  104,  514 
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Objections,  title   422 

Obstructions  in  highway 113,  114 

Occupant  of  lands  sold  for  taxes,  service  of  notice  on 563 

Occupation,  actual   488 

by  sufferance   433 

by  tax  deed  holders 484,  539 

evidence  of   195 

need  not  be  actual 522 

OflScial  acts   381,  382 

duty,  no  presumption  of  performance  of 496 

Officials,  careless  and  lax  methods  of 575 

State,  liability  of    364 

Offsetting  benefits   ; 331,  389 

Old  canal  lands    41 

Old  channels  used  for  canals 84 

Onondaga  Creek    18 

Opinions  —  abandoned   canal   lands 323 

of  Attorney  General,  when  controlling 165,  412 

as  to  approval  or  disapproval  of  title 412 

as  to  construction  of  will 442 

as  to  effect  of  grant  to  tenant  in  common 387 

as  to  effect  of  partial  fill  of  lands  under  water 301 

as  to  grants  of  land  under  water 282 

as  to  marketable  titles    196 

as  to  obstructions  in  highways 113 

as  to  offsetting  benefits  against  damages 391 

as  to  power  of  Canal  Board  to  abandon  canal  lands 323 

as  to  use  of  Mohawk  River  for  canal  system 75 

Superintendent  of  Public  Works  cannot  grant  revocable  license.     62 

of  Attorney  General  Oarmody 62,  121,  273,  282 

Davies 61 

Hancock 66 

Jackson 66 

Lewis 17,  112 

Mayer 32,     76 

Newton 160,  217,  477 

O'Malley • 108 

Woodbury 60,     91 

of  Secretary  of  State  McDonough 282 

Opportunity  to  be  heard  —  assessment 491,  514,  530 

Oral   permission   to  use  lands 344 

Order  for  judgment 422 

for  service  by  publication 384 

of  alienation,  inverse 378 

Organization  of  State  government 1,  309 

Original  holdings   1 

tax,  failure  to  give  notice  of 529,  530 

Ouster  of  tenant  in  common 590 

Outstanding  interests 149,  413 
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Owner,  adjacent 147,  271,  290,  302 

claim  by,  in  Court  of  Claims 365 

one  other  than 377 

easement 105 

part 106 

upland,  common  law  rights  of 249 

grants  to 286,  307 

who  ia    98,  307 

Ownership 394,  399,  423 

governmental 401 

of  uplands    279 

private 401 

Oyster  beds   257,  261 

P 

Palisades  Interstate  Park    225 

Papers,  certified  copies  of 203 

Parent,  foster   369 

Park,   Adirondack  138 

Catskill 140 

Palisades  Interstate 225 

Parks,  State  135,  225 

Parliament,  rights  of 272 

Parol  consent 398 

Part  interest   106,  388,  416 

value  of   388 

owner,  service  of  notice  on 106 

Parties,  bringing  in 383,  413 

Partition  between  husband  and  wife 458 

Partners,  surviving 371,  588 

Partnership   lands    193 

Party  wall   387 

agreement 195 

Piassage  along  foreshore  309 

Patents,  actions  to  vacate 303,  308 

collateral  attacks   against 304 

for  freeholders  242 

form  and  effect  of 239,  290,  302 

from  Commissioners  of  Land  Office 13,  233 

record  title  under  166 

—  when  void    190,  568 

—  where  recorded  18*7 

Payment  of  judgment  of  Court  of  Claims 470 

of  mortgages,  presumption  of 449,  451 

of  taxes 434,  492,  512,  534 

time  and  place 492 

when  purchase  is 558 

when  purchase  not  a 562 
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Pedigree 169 

Percolating   waters    376 

Permanent  appropriation  for  construction 45 

for  repairs 46 

Permission,  oral    344 

Permits  by  Superintendent  of  Public  Works 58 

force  and  effect  of 61 

—  purposes  specified    59 

revocable 346 

Perpetual  lease   314 

Personal  liability  resulting  from  assessment 514 

property,  appropriation  of  96 

award  is  37,  414 

claims  are   473 

service  of  notice  of  appropriation 102 

Person  in  possession   426 

out  of  possession 425 

Phelps  &  Gorliam  purchase 4 

Pier,   definition   of 258 

destruction  of  256,  262 

line 262 

change  of   268 

public  or  private   256 

shedded,  value  of 393,  396 

when  a  nuisance 266 

Piers 252 

structures  on   258,  268 

value  of 396 

Pipe  line  companies 66,  346 

conveyances  to    346 

Places,  historical    223 

Plank  roads   ' 112 

Plans  may  have  no  value 388 

of  New  York  City  waterfront 267 

Pole  lines   161,  343,  385 

are  incumbrances    162 

Policy  of  waterfront  improvement 269 

Positive  duty  under   covenant 440 

Possession 170,  210,  246,  482 

abandonment  of    485 

—  actions  to  determine  claims  to  lands 211,  579,  581 

actual 170,  427,  484,  488,  522,  564 

adverse 18,  40,  156,  209,  375,  429,  485,  542,  591 

against  city  21,  278,  433 

by  railroad  company 375 

by  Comptroller    488,  490 

by  Forest   Commission    490 

by  mortgagee 426,  590 

by  State. 488 
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constructive 427,  429,  485,  490,  522,  561,  564 

of  part  not  actually  possessed 561 

not  provided  for  under  Section  131,  Tax  Law 502 

of  lands,  actions  in  equity  for 426,  577 

of   mortgage    451 

person  in    426 

person  out  of 425 

provided  for  under  Section  155,  Tax  Law 502 

right  of 246 

under  color  of  title  —  duty  to  pay  taxes 559 

under  tax  deeds 484,  539 

Post  roads  112 

Posthumous  children   588 

Power  of  attorney   195,  211,  441 

of  Canal   Board    68 

of  sale 36,  369,  443 

naked 369 

of  Superintendent  of  Public  Works 56 

to  grant  canal  lands  21 

forest  lands   21 

lands  under  water 21,  273 

to  withhold  grants 273 

water 69,  72,  334 

Practice,  calendar  —  Court  of  Claims 364,  382 

Present  holdings   1,  15 

Prescription,  easement  by   436 

theory  of 20 

title  by 278,  582 

Preserve,  forest   135 

Presumption,  no,  of  regularity  —  tax  deed  not  recorded 539 

of  notice   192 

of  payment  of  mortgage   449,  451 

of  performance  of  official  duty,  no ^.  . .  496 

of  regularity   of   tax  sale 501 

of  title 206,  590 

in  State   319 

Presumptive   evidence  —  maps    65 

—  tax  deed 575 

Prism  of  canal 340 

Private  docks  271,  297,  313,  314 

easements 404 

highways 158,  374 

lands 348 

ownership 401 

pier 256 

property. 350,  372 

rights 25 

survey,  no  judicial  notice  of 556 

Privilege 314,  342 
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■privity  between  claimants 383 

Probability,  law  of 397 

Probate  of  wills 177 

Procedure  —  Attorney  General  165,  412 

—  Commissioners  of  the  Land  Office 163,  237 

—  Conservation  Comipission   148 

—  Court  of  Claims 360 

under  Tax  Law  491 

under  Chap.  244,  Laws  of  1909 327 

under  Chap.  299,  Laws  of  1916 328 

Process  of  law,  due 31,  493,  513 

Profit  a  prendre 387 

Prohibited  grants  239 

Prohibition,   naked,   void 440 

—  restriction 314,  440 

statutory 380 

in   deeds    314,  439,  440 

Proof,  character  of 3'82 

Property  devised,  appropriation  of 36 

in  street 124,  405 

personal,  appropriation  of  96 

awards  are   37,  414 

claims   are   473 

private 350,  372 

right  of 246 

sale  of  decedents 425 

within  highways    124,  405 

Proprietary  rights  of  State 3,  18,  26,     76 

Prospective  benefits,  value  of 389 

curative  act    503,  505 

Public  bidding,  failure  of 520 

common   law  right  of 251,  261 

docks 271,  293,  295,  296,  303,  313 

easements 405 

grants 187 

highways 158 

lands 348,  372 

necessity,  greater    349 

pier 256 

records 19,  28,  43,  227 

street 401 

Publication,  order  for  service  by 384 

Purchase  at  tax  sale  —  when  a  payment  only 558 

at  tax  sale  by  agent  —  when  a  payment 562 

by  county 568 

by  State 540,  568 

by  tenant  in  common 567 

by  guardian  —  void   423 

of  forest  lands 478 

55 
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Purchaser 175 

at  tax  sales  takes  subject  to  other  taxes 562,  563,  566 

lona  fide   425,  452 

for  valuable  consideration 186 

in  good  faith 186 

Purchasers,   subsequent    186,  206 

under  foreclosure   235,  378,  589 

Pure  easement   387 

Purpose  for  which  taken  —  value 388 

Q 

Quasi-public  purposes   282 

Queens  county  306 

Questionable  rights    K5 

non-user 156 

licenses 157 

Quit  claim  patents  240 
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Kailroad  Act,  general,  of  1850 65 

along  waterfront   255,  260 

bridges  over  canals  61,  129 

companies,  a,dverse  possession  by 375 

companies,  condemnation  by 35,  63,  394 

conveyance  of  canal  lands  to 340 

filing   map    389 

grants  of  lands  under  water  to 287 

easements 342 

grade  crossings   118 

lands,  appropriation  of 106,  394 

value  of 394 

rights  of  way 156 

Railroads,  powers  of  Superintendent  of  Public  Works  over 56,  61,     64 

Rates  of  dockage  267,  296 

Reasonable  time  to  perform  conditions 439 

Re-assessment  without  notice 529 

Re-assess  rejected  tax,  failure  to 520 

unpaid  tax,  failure  to 519 

Receivers 372 

Recitals,   adverse    174 

as  to  heirship 171,  194 

in  instruments    169,  171,  587 

Reciting  acres  only,  deed 550 

Reconveyance  of  canal  lands 329,  586 

value  on   398 

Record,   improper,  no  notice 186,  192 

of  acknowledged  instruments 204 
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of  deeds  —  canal  lands 343 

of  highways 113 

,    of  notice  of  appropriation 45 

of  patents 19,  187 

of  tax  deeds 490,  521,  535,  539,  549,  563,  564 

of  will IfB,  425 

title  under  patent 166 

Recordable   conveyances    192 

instruments 193 

Kecorded  tax  deed  —  when  void 563,  564 

Recording  acts   172,  181 

history  of   181 

Records,  certified  copies  of 203 

early 168,  228,  229 

in  office  of  Attorney  General 28 

miscellaneous 194 

public 19,  28,  43,  227 

transcribed 168 

Redemption,  notice  of 492 

right  of 562 

Referendum  Act   81,  142,  214 

Registers  of  deeds   184 

Registry  Acts    172 

Regularity    of  tax  proceedings,  presumption  of 501 

Regulation,  governmental  349 

Regulations  for  granting  lands  under  water 262,  302 

by  Congress  —  lands  under  water 257,  262 

by  State  —  lands  under  water 3,  264 

of  Superintendent  of  Public  Works 67 

water 219 

Rejected  tax,  failure  to  re-assess 520 

Rejection  of  tax  for  defective  description 549 

Release  of  mortgage  by  trustees 453 

—  part  of  mortgaged  premises 453 

Releases. 413 

Re-levy  of  tax  by  Comptroller 526 

of  tax  without  notice 531 

Religious   organizations    373 

Relocated  highways   119 

Remainder,   contingent    420 

Remaindermen 366,  367,  417,  444 

Remedies,  exclusive  574 

bar  to  449,  487 

with  respect  to  tax  deeds 571 

Remove  clouds  on  title,  actions  to 573 

Repairs  —  permanent  appropriation  for 46 

—  temporary  appropriation  for 47 

Report  unpaid  tax,  failure  to 519 

Repose  —  statutes  of   485,  542 
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Eeservation  in  deeds 439 

in  grants  296,  302,  313 

Saratoga  Springs  222 

Reservations 15,  149,  152,  300,  439 

for  whose  benefit 153 

State 135 

Eeservoirs,   storage    221 

Resident,  non-resident  tax  assessed 523,  524 

tax    assessed    non-resident 524 

Respective  rights    315 

Restricted  beneficial  enjoyment  grants 295 

Restriction 388,  440 

in  deed  314,  440 

in  grants 295,  302 

in  patent 295,  302 

Restrictive  covenants 299,  387 

Resulting  trust   369 

Retake  —  appropriate 284 

Retrospective  statutes    498,  501,  505 

Reversion  —  land  condemned  375,  391,  395 

Reverter 586 

Revocable  franchise  or  license 396 

permit 346 

Right  of  bathing 309 

of  dower.    See  "Dower." 

of  fisheries 309 

of  navigation 309 

of  passage. 309 

of  possession 246 

of  property 246 

of  redemption 562 

to  assess  —  no  legal 527 

to  travel  public  highways 405 

Rights,  common  law,  of  public 251,  261 

common  law,  of  upland  owner 249,  261 

easement 416 

maps  showing   97 

miscellaneous 149 

municipal 25,  372,  405 

of  mortgagee 454 

of  Parliament 272 

of  State  under  tax  deed 540 

of  unborn. 428,  588 

of  way  by  necessity 154 

of  way  over  appropriated  lands 365,  385 

outstanding 149,  413 

private 25 

questionable 155 

respective 315 
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riparian 50,  77 

State 25 

under  tax  deeds 540 

to  lands  under  water,  summary  of 309 

Kiparian  rights   50,  77 

River   improvement    219- 

Rivers,  Clyde 108 

Delaware 6,  134 

East 23,  249,  265,  281,  295,  306 

Genesee 6,  25,  84,  225 

Harlem 255,  265,  266 

Hudson.  .■ 9,  23,  24,  41,  49,  68,  83,  97,  112,  132- 

249,  253,  265,  277,  284,  321 

Little  Salmon   224 

Mohawk 6-9,  24,  75,  77,  83,  130,  232,  338 

Niagara 68,  84,  97,  251 

Oneida 84 

Oswego 17,  77,  130,  224,  335,  336 

Raquette 25 

Saranac ft 

Seneca 70,  84,  108 

Solomon 6- 

iSuaquehanna 6 

Road  bridges  over  canals 127 

when  center  line  boundary 90,  554 

Roads,  toll   112' 

Roman  —  Dutch  law   278 

Route  of  canals 83 

Rule  of  evidence 536 

Rules  as  to  value 408 

by  Congress  —  lands  under  water 257,  262 

by  State  — -  lands  under  water 264 

for  granting  lands  under  water 262,  302' 

of  Court  of  Claims 360 

of  property   Foreword 

of  Superintendent  of  Public  Works 67 
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Sale,  appropriation  is  a 35,  90,  415 

by  execution,  effect  of 37 

by  State  Engineer,  certificate  of 237 

no  basis  in  fact  for 519" 

of  canal  lands  331 

of  decedent's  property  425 

of  incompetent's  property   37 

of  infant's  property  37 

of  lands,  contracts  of  212 

power  of  —  trusts  443' 
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tax,  by  county   568 

to  county   568 

Sales,  tax 481,  492 

Salt  Springs   land    243 

Law 243 

Saratoga   Springs   Reservation 222 

Satisfaction  of  mortgage 453 

Schillner  maps  of  canal  lands , 53 

School  fund,  lands  belonging  to  common 234 

trustees  —  assessment  by    527,  532 

Searches 148,  167,  173,  181,  189,  194,  198,  411 

Secretary  of  State 188 

of  the  Colony 188 

of   the  Province 188 

Security  by  guardian  ad  litem 361 

Seneca  Canal   108 

Service  by  publication,  order  for 384 

of  notice  of  appropriation 33,  39,  42,  45,  98,  102,  215 

effect  of    104 

manner  of   33,  45,  102,  215 

Shedded  pier,  value  of 393,  396 

Shedding  Act  of  1879 268 

Sheds  on  piers 268,  297,  396 

Slightly  jurisdictional  defects' 511,  512 

Slips 252,  260,  265,  268,  270,  281,  301 

Sources   of   title 12,  25,  167,  413,  582 

Sovereign  sources  of  title 582 

Sovereignty  of  people 2,      5 

Special   acts   85 

examiner  and  appraiser 472 

Specific  performance   213 

Spring  board  over  public  waters 258 

lands,  salt 243 

Saratoga 222 

State,    actions   against 578 

Board  of  Audit 357 

boundaries 27 

Comptroller,  possession  by 488,  490 

Engineer,  sales  by 237 

government,   when  organized 1,  309 

grants 312 

highways 116,  157 

holdings,  summary  of 23 

institutions 226 

lands 225,  236 

cannot  be  condemned 349 

in  cities  236 

occupied  by  individuals 22 

unappropriated 13,  234 
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law 27 

legislative  grants   12,  231,  284 

oflBcials,  liability  of 364 

parka 135,  225 

paying  taxes    545 

possession  by 488 

presumption  of  title  in 319 

purchase  by  —  tax  sale  540,  568 

reservations 135 

rights 25 

under  tax  deeds   540 

rules  and  regulations  —  lands  under  water 264 

when  title  vests  in 85,  198 

Statute,  retrospective   498,  501,  505 

Statutes  of  Limitations: 

actions  to  remove  clouds  on  title 573 

adverse  possession  against  State 10,     21 

against  State  —  advertisement  by  Comptroller 490 

defensive  only   506 

section  131  of  the  Tax  Law 503,  506 

section  132  of  the  Tax  Law 506,  536 

when  remedy  of  creditor  of  decedent  is  barred 380 

of  owner  of  land  appropriated  or  condemned  is  barred 104 

with  respect  to  tax  deeds 486 

Statutes  of  Repose 485,  542 

Statutory  prohibition    380 

requirements  —  due  process  of  law 515 

Stipulations,  authority  for 381 

Storage  reservoirs 221 

Stream,  when  center  line  boundary 90,  554 

Streams,   navigable    17,  24,  335 

non-navigable 7 

Street  closing  proceedings  —  City  of  New  York 405 

Streets 112 

acceptance  of   401 

along  waterfront    252 

property  in   124,  405 

public 401 

right  of  State  in 115 

value  of  395,  399 

Structures   on  piers 258,  268 

Subsequent  purchasers 186,  206 

Successive  grants   188 

Sufferance,  occupation  by  433 

Summary  of  objections  to  tax  titles 570 

of  rights  to  lands  under  water 309 

Superintendent  of  Public  Works,  agreements  with 47,  475 

permits  by  58 

powers  of   66 
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service  of  notice  by 102 

Supervisors  act  judicially 513 

—  failure  to  extend  tax 533 

levy  of  tax  by , 491 

tax  deed  by 569 

tax  deed  to 569 

Supreme  Court,  title  in 369,  372 

trust  in    372 

Surface  waters,  claims  for 376 

Surplus  waters  69,  70,  77,  334 

Surrender,   form  of 309 

of  grant   309 

Survey 85,  149 

Surveys,  private,  no  judicial  notice  of 556 

Surviving  executors  368 

husband 457,  588 

partner 371,  588 

partners,  claims  by 371 

tenants 588 

wife 588 

Suspension   of  alienation 446 


Tax  deeds,  actions  to  cancel 576 

by  county  treasurer   502,  568 

entry  under 488,  539 

not  recorded  —  no  presumpition  of  regularity 539 

possession  under    484,  539 

presumptive  evidence 575 

record  of 490,  521,  535,  539,  549,  563,  564 

title  under  482 

void,  give  no  title 573 

—  when  presumed  valid  575 

Tax,  failure  to  extend 533 

failure  to  report  unpaid 519 

to  re-assess  rejected 520 

unpaid 519 

illegal 492 

Law,  defects  not  within  Section  132,  Tax  Law 518 

defects  within  Section  132,  Tax  Law 523 

procedure  under   491 

sale  to  State 540 

to  tenant  in  common 551 

Taxes,  bad,  good,  invalid,  valid 522 

payment  of 434,  492,  512,  534 

when  duty  to  pay  other,  by  purchaser  at  tax  sale 559,  562,  563,  566 

when  not  added  to  award 419 

who  liable  for 201 
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Taxpayer,  failure  to  give  notice  to:  Page 

about  original  tax 530 

of  re-levy  of  tax 531 

by  school  trustees   532 

Tax  rolls,  failure  to  verify 528 

sales 481,  492 

titles 481,  585 

abandonment  of  claim  under 563 

—  mergers 561 

Tel^raph  companies   62 

Telephone  companies   62 

Temporary  appropriations 47,    91 
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